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MEMORANDA. 


In  Trinity  Vacalion  last,  William  Glover^  of  the  Middle 
Temple,  Esq.,  and  Slephtn  Gase/ee,  of  the  Inner  Temple, 
Esq.,  were  made  Serjeants  at  Law.  The  former  gave  rings, 
with  the  motto  "  Regina  et  lege  gaudet  serviens/'  the  latter, 
with  the  motto,  "  Nee  tcmcr^  nee  tiniid^."  On  the  ring 
presented  to  her  Majesty  both  mottoes  were  inscribed. 

At  the  conclusion  of  the  sittings  in  banc  in  last  Hilary 
Vacation,  Mr.  Justice  Lililedale  resigned,  and  was  shortly 
afterwards  sworn  of  her  Majesty's  Privy  Council. 

On  the  resignation  of  Mr.  Justice  Littledale^  IViUiam 
Wightmanf  of  Lincoln's  Inn,  Esq.,  was  made  Serjeant  ut 
Law,  when  he  gave  rings  with  the  motto  "  JEquam  senate 
mentem."  He  was  afterwards  appointed  a  judge  of  this 
Court,  and  knighted. 
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m 


TRINITY  TERM, 

IN 

THE  THIIID  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were. 
Lord  Denman  C.  J.     ,  Patteson  J. 

LiTTLBDALE  J.  WiLLlAMS  J. 


In  the  Bail  Court, 
Coleridge  J. 


Job  Fox,  Administrator  of  Thomas  Fox,r.  Francis  and 

William  Waters,  Executors  of  Thomas  Waters.  Ju^'^u 

Covenant.     The  declaration  stated,  that  on  the  20th  A  declaration 

,  in  covenant, 

December,  1796,  by  an  indenture  then  made  between  against  execu- 
tors for  a 
breach  of  covenant  for  quiet  enjoyment  of  an  estate  for  life,  against  all  having  lawful 
title  from  the  testator,  alleged  that  the  defendants  having  lawful  title  entered.  The  plea 
traversed  that  the  covenant  of  testator  was  broken  during  the  continuance  of  the  said  term : 
— Held,  that,  although  the  plea  was  demurrable  for  making  such  a  general  traverse,  yet, 
IS  the  declaration  was  also  bad,  for  not  alleging  that  the  defendant  entered,  having  lawful 
title  from  the  testator,  it  must  be  taken  that  the  plaintiff  had  alleged  a  sufficient  breach 
in  his  declaration,  and  that  the  averment  of  lawful  title  meant  mesne  title  derived  from 
the  testator,  and  that  this  being  so,  the  plea  put  the  title  in  issue. 

To  shew  the  lawful  title  of  the  defendants,  the  plaintiflP  proved  that  they  had  taken 
possession  of  the  estate,  and  also  proved  admissions  by  one  of  them,  that  they  held  it 
under  a  deed  of  gift  from  the  testator  prior  to  the  covenant  declared  upon: — Held,  that, 
ts  the  allegation  that  the  defendants  having  lawful  title  entered  was  not  divisible,  plain- 
tiff was  bonnd  to  prove  a  joint  title  in  the  defendants,  and  that  the  admission  by  one,  as 
to  their  holding  under  the  deed  of  gift,  was  not  evidence  against  the  other: — Held,  also, 
that,  although  the  admission  was  made  by  one  of  two  co-executors,  it  was  not  made  by 
him  qui  executor,  and  therefore  did  not  admit  a  breach  of  covenant  by  the  testator. 

Qfutre,  whether,  if  the  admission  of  the  deed  of  gift  had  been  made  by  a  sole  defend- 
iDt,  this  woold  have  dispensed  with  further  proof  of  the  deed. 
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1840.  Thomas  Wafers  and  Elizabeth  his  wife,  of  the  one  part,  and 
Robert  Willis  and  Thomas  Fox,  of  the  other  part,  the  said 
Thomas  Waters  did  bargain,  sell,  assign,  transfer,  and  set 
over  unto  the  said  Thomas  Fox  and  Robert  Willis,  their 
heirs,  executors,  administrators  and  assigns,  certain  mes- 
suages or  teneinentSi  &c.,  in  the  indenture  mentioned,  to 
have  and  hold  the  same  unto  the  said  Robert  Willis  and 
Thomas  Fox,  their  heirs,  executors,  administrators  and  as- 
signs for  and  during  all  the  rest,  residue,  and  remainder 
then  to  come  therein,  of  certain  terms  therein  expressed, 
&c.,  for  and  upon  the  certain  uses,  ends,  trusts,  intents  and 
purposes  in  the  indenture  declared.  Averment,  that  Thomas 
Waters  did,  by  this  indenture,  covenant  for  quiet  enjoyment 
against  himself,  his  heirs,  executors  or  administrators,  or 
any  other  person  or  persons  whomsoever,  lawfully  claiming 
or  to  claim  by,  from,  or  uuder  him,  them,  or  any  of  them, 
or  by  or  through  his  or  their  acts,  means,  consent,  default, 
privity  or  procurement  &c.  Averment  of  entry  by  Robert 
Willis  and  Thomas  Fox,  and  of  the  death  of  Willis  during 
the  lifetime  of  Thomas  Fox,  whereby,  and  till  the  time  of 
his  death,  Thomas  Fox  then  became  solely  possessed  of  the 
said  premises.  Averment,  that  after  the  respective  deaths  of 
the  said  Thomas  Waters,  Willis,  and  Thomas  Fox,  and  during 
the  continuance  of  the  terms  and  estates  by  the  iudenture 
granted  and  created,  the  said  messuages  or  tenements  8cc. 
were  not  suffered  to  remain,  or  to  be  to,  or  for,  or  upon 
the  several  uses,  trusts,  nor  subject  to  the  several  provisions 
or  agreements  in  the  said  indenture  mentioned,  &c.;  but,  on 
the  contrary  thereof,  after  the  making  of  the  indenture,  and 
after  the  respective  deaths  of  Thomas  Waters,  Willis  and 
Thomas  Fox,  and  during  the  said  terms  &c.,  to  wit,  on  the 
Ist  April,  1825,  the  defendants,  who,  at  the  time  of  the 
making  of  the  said  indenture  hereinbefore  mentioned,  had, 
and  continually  from  thence  hitherto  have  had,  and  still 
have  lawful  right  and  title  to  the  said  messuages  &c.,  did 
enter  into  and  upon  the  possession  of  the  said  messuages 
&c.,  and  ejected,  expelled  and  removed  the  plaintiff,  admi- 
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Biitrator  to  Fax,  from  the  possession  thereof^  and  the  de-  1840. 
fendants  kept  and  held,  and  still  keep  and  hold  possession 
of  the  said  premises,  and  every  part  thereof,  from  the  plain- 
tiff, as  administrator  as  aforesaid  See.  And  so  the  plaintiff 
in  fact  says,  that  the  defendants,  executors  as  aforesaid,  after 
the  death  of  the  said  Thomas  Waters,  have  not  nor  hath 
either  of  them  kept  the  said  covenants  so  made  by  the  said 
Thomas  Waters  as  aforesaid,  but  have  broken  the  same  &c. 

Plea  :  £.  That  heretofore,  and  long  before  the  com- 
mencement of  this  suit,  to  wit,  on  Ist  January,  1830,  the 
said  terms  and  estates  in  the  said  declaration  mentioned 
were,  and  each  and  every  of  them  was  ended  and  deter- 
mkied,  and  that  the  said  covenant  of  the  said  Thomas  Waters 
was  not  in  any  manner  broken  during  the  continuance  of 
the  said  terms  and  estates.     Verification. 

Replication  to  the  2nd  plea  :  That  the  said  covenant  of 
the  said  Thomas  Waters  was  broken  during  the  continuance 
of  the  said  terms  and  estates,  to  wit,  at  the  time  and  in  the 
manner  in  the  declaration  mentioned.     Issue  thereon. 

At  the  trial  of  this  cause,  before  Colt  man  J.,  at  the  So- 
mersetshire summer  assizes,  1838,  it  appeared  that  the 
action  was  brought  to  recover  damages  for  a  breach  of  cove- 
nant for  quiet  enjoyment,  contained  in  a  settlement  made 
by  Thomas  Waters,  in  1796,  on  Elizabeth^  his  second  wife, 
by  which  he  had  settled  certain  estates,  pur  autre  vie,  on 
himself  for  life,  remainder  to  his  wife  for  life,  with  power  of 
appointment  by  will.  The  defendants  were  the  executors 
of  Thomas  Waters,  and  his  sons  by  a  previous  marriage. 

Thomas  Waters,  the  settlor,  died  in  August,  1805,  and 
after  his  death  his  widow,  Elizabeth  Waters,  continued  in 
the  andispiited  possession  of  the  property  till  her  death  in 
March,  1826,  having  first  made  her  will,  by  which  she  de- 
vised the  property  in  question  to  her  niece  and  sister.  Upon 
the  death  of  Mrs.  Waters  the  defendants  obtained  posses- 
sion of  the  property,  and  the  defendant,  Francis  Waters^ 
continued  in  possession  up  to  action  brought.  It  appeared 
that  in  1827,  on  the  attorney  for  the  plaintiff,  and  for  the 
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1840.  parties  beneficially  interested  under  Mrs.  Water^^  will,  ap- 
plied to  Francis  Waters  to  give  up  possession,  when  be  said 
that  the  property  belonged  to  him  and  bis  brother  (the  other 
defendant),  under  a  deed  of  gift,  which  his  father  had  made 
long  before  the  settlement. 

The  same  witness  afterwards  met  Francis  Waters  in  1 83 1 , 
oo  this  business,  at  the  residence  of  the  attorney  of  the 
latter,  when  the  settlement  of  1796  was  produced,  and 
Francis  Waters  again  asserted  that  his  father  bad  made  over 
the  property  to  him  and  his  brother  by  a  deed  of  gift,  and 
he  repeated  the  assertion  on  several  occasions  before  action 
brought.  It  was  contended  for  the  defendants  that,  if  this 
evidence  was  relied  upon  to  shew  that  the  defendants  en- 
tered the  premises  with  lawful  title,  the  deed  of  gift  should 
be  produced,  and  that  at  all  events,  the  declarations  of  one 
defendant,  as  to  the  contents  of  the  deed,  could  not  bind  his 
co-defendant.  His  lordship  reserved  the  point,  and  the 
verdict  passed  for  the  plaintiff. 

Crowder,  in  the  ensuing  Michaelmas  term,  having  ob- 
tained a  rule  nisi  for  a  nonsuit^ 

Bompas  Seijt.  and  W.  H.  Watson  now  shewed  cause.  It 
was  not  necessary,  on  the  issue  joined  in  this  action,  to  prove 
that  the  defendants  had  lawful  title  when  they  entered.  The 
plea  alleges  that  '^  the  covenant  of  Thomas  Waters  was  not 
broken  during  the  continuance  of  the  said  terms,"  not  tra- 
versing that  it  was  broken  modo  et  form^ ;  it  therefore  does 
not  put  in  issue  the  title  of  the  defendants,  which  must  be 
taken  to  be  admitted  on  the  pleadings.  The  plea  is  besides 
bad.  IPatteson  J.  If  the  plea  is  bad  (a),  the  declaration  is 
also  bad,  for  it  does  not  allege  that  the  defendants  entered 
with  lawful  title  derived  from  Thomas  Waters,  they  may 
therefore  have  entered  by  title  paramount,  which  would  be 
no  breach.]  Supposing  then  that  it  was  necessary  to  prove 
that  the  defendants  entered  with  title,  the  finding  them  in 
possession,  coupled    with  the  declaration  that   they  held 

(a)  See  Com.  Dig.  Pleader,  2,  (V  5). 
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ODcIer  a  deed  of  gifl^  is  suflScient.     Just  as  one  who  is  found         i840. 
in   possession  may  be  charged  as  assignee,   although  an 
assignment  can  only  be  by  writing.  Doe  v.  Murless{a),     So 
also  in  Moore  v.  Walker  {b),  although  an  assignment  of  a 
copyright  can  only  be  made  in  writing,  it  was  held  that  the 
plaintiff's  having  stated  that  he  had  parted  with  all  his  inter- 
est in  the  copyright,  was  proof  that  he  had  parted  with  it  by 
writing ;  and  it  is  an  established  rule,  that  any  admission 
by  a  party  to  the  record  may  be  given  in  evidence  against 
him,  Bauerman  v.  Radenius  (c),  even  although  it  relates  to 
the  contents  of  a  written  document,  Earle  v.  Picken{d). 
The  case  of  Abbot  v.  Plumbe{e),  which  is  relied  upon  by 
the  other  side,  does  not  apply.     It  was  decided  there  that^ 
where  a  bond  is  produced,  no  admission  by  the  obligor 
would  dispense  with  the  necessity  for  calling  the  attesting 
witness.     Here  it  did  not  appear  that  there  was  any  attest- 
ing witness,  and  it  was  not  necessary  to  produce  the  deed  of 
gift,  that  being  the  title  under  which  the  defendants  held. 
The  next  question  is,  whether  the  admission  of  one  defend- 
ant was  binding  on  both.      To  solve  that,  the  position  of 
these  defendants,  as  co-executors,  must  be  looked  at,  and 
it  will  be  seen  that  the  statement  of  the  defendant,  Francis, 
is  an  admission  that  the  testator  broke  his  covenant,  and 
therefore  it  is  binding  on  his  co-executor.     An  assignment 
of  a  lease  by  one  would  operate  as  an  assignment  by  both, 
and  the  act  of  one  in  realising  assets  is  the  act  of  the  other 
also,   1  Williams*  Executors,  664  (y).     Lastly,  it  was  not 
necessary  to  prove  that  both  the  defendants  had  lawful  title. 
If  one  only  entered,  having  lawful  title,  that  would  be  a 
breach  of  the   testator's  covenant,  and    make  them    both 
liable,  and  it  is  never  necessary  to  prove  more  than  the  sub- 
stantial part  of  an  averment,  Jones  v.  Clayton  (g),  Ricketts 
V.  Salwey(h).     {^Littledale  J .  In  both  those  cases  the  aver- 

(a)  6  Maa.  k  S.  110.  (e)   1  Dougl.  816. 

(6)  4  Carapb.  9,  n.  (/)  2d  ed. 

(c)  7  T.  R.  663.  ig)  4  Mau.  &  S.  319. 

(<0  5  C.  &  P.  542.  (A)   2  B.  &  Aid.  360. 
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1840.  ments  were  divisible.]  If  the  question  had  been,  whether 
there  was  a  variance,  the  plaintiff  would  have  been  entitled 
to  recover, 

Crowder  contrd.  With  regard  to  the  issue,  although  the 
plea  may  be  demurrable  it  denies  the  whole  breach  alleged 
in  the  declaration.  But  the  gist  of  the  action  is,  that  the 
defendants  entered  having  lawful  title.  The  plea  denies  this, 
and  therefore  the  plaintiff  is  bound  to  prove  that  they  had 
lawful  title.  [Lord  Denman  C.  J.  The  question  is,  whether 
the  admission  of  one  of  the  defendants  that  they  held  under 
a  deed  of  gift  is  not  prim&  facie  evidence  of  a  title.  ] 
The  plaintiff  has  taken  upon  himself  the  burden  of  proof 
of  a  lawful  title,  and  he  was  bound  to  prove  it  in  the 
regular  way,  just  as  in  Abbot  v.  Plumbe  (a),  where  the 
plaintiff  relied  upon  the  admission  of  a  bond  by  the  obligor, 
yet,  as  the  existence  of  the  bond  formed  a  part  of  the  plain- 
tiff's case,  he  was  called  upon  to  prove  it  like  any  other 
bond.  The  mere  fact  of  the  defendants  taking  possession, 
and  claiming  the  property  under  a  deed  of  gift  from  the 
testator,  cannot  make  the  testator's  estate  liable  for  a 
breach  of  covenant,  without  proof  of  the  deed.  If  there 
were  no  such  deed  the  defendants  might  have  been  turned 
out  by  ejectment.  Then  with  regard  to  the  declaration  of 
one  co-executor  binding  the  other,  no  doubt  that  is  so, 
where  it  has  relation  to  the  assets  of  the  testator,  but  not  in 
any  other  case.  The  two  defendants  undoubtedly  were  both 
found  in  possession,  but  their  interest  was  not  shewn  to  be 
joint,  and  it  is  clear  the  statement  by  Francis  was  not  made 
quSL  executor.  The  effect  of  the  acts  of  one  co-executor 
as  binding  the  other,  was  much  considered  in  Nation  v. 
Tozer{b). 

Lord  Denman  C.J. — This  is  a  peculiar  case,  and  is 
not  rendered  less  so  by  the  state  of  the  pleadings.  But  we 
are  bound  to  consider  that,  on  the  face  of  the  declaration, 

(a)  1  Dougl.  916.  (6)  1  C,  M.  &  R.  178. 
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the  plaintiff  has  taken  upon  himself  to  allege  that  the  de«  1840. 
fendants  entered,  having  lawful  title  from  the  testator,  for 
otherwise  be  could  allege  no  breach.  That  being  so,  and 
the  plea  traversing  that  the  covenant  of  the  testator  was 
broken  during  the  continuance  of  the  terms,  we  must  take 
it  that  the  whole  of  the  breach  in  the  declaration  is  in  issue, 
and  not  merely  the  time  of  the  expiration  of  the  term.  The 
question  then  is,  whether  the  admission  of  the  deed  by  the  de- 
fendants obviates  the  necessity  of  producing  the  instrument; 
but  that  is  so  large  a  question  that  no  one  would  wish  to 
face  it  needlessly,  and  on  this  occasion  it  is  unnecessary  to 
consider  it,  because  I  think  that  under  the  circumstances 
the  admission  of  one  defendant  could  not  bind  the  other. 
Although  on  many  points  connected  with  assets  the  decla- 
ration of  one  executor  is  so  binding,  I  think  the  admission 
of  €me,  involving  his  opinion  as  to  the  legal  effect  of  a  deed, 
never  can  be  held  to  have  the  same  effect.  On  this  short 
ground  I  think  the  rule  must  be  absolute. 

LiTTLEDALB  J. — The  pleadings  are  extraordinary;  for 
the  declaration  is  bad,  in  not  alleging  that  the  defendants 
entered  with  lawful  title  under  the  settlor,  and  therefore  con- 
tains no  breach;  and  the  plea  is  also  bad,  for  it  amounts  to 
Hon  infregit  conventionem.  However,  on  this  bad  declara- 
tion and  bad  plea  issue  is  joined,  and  we  must  take  it  that 
the  issue  is,  whether  the  defendants  entered,  having  lawful 
title  from  the  testator.  The  question  then  is,  whether  an 
admission  by  one  of  them,  that  they  hold  under  a  deed  of 
gift,  is  proof  of  the  title.  These  executors,  it  is  clear,  do 
not  claim  as  executors ;  they  either  claim  under  a  deed  from 
the  testator  himself,  or  from  some  person  to  whom  he  had 
conveyed  previously;  it  follows,  therefore,  that  the  admis- 
sion of  one  cannot  bind  the  other,  as  executor.  If  the  ad- 
mission had  been  with  regard  to  assets  it  would  have  been 
different. 

Patteson  J. — The  first  question  is,  whether  the  title 
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1840.         of  the  defendants  is  put  in  issue  at  all  on  these  pleadings, 
and  I  think  it  is  a  satisfactory  answer  to  say  that,  if  the  plea 
is  not  correct  in  form,  neither  is  the  declaration,  and  that 
the  lawful  title  mentioned  in   the  latter  must  be  taken  to 
mean  title  under  the  settlor,  and,  although  the  plea  is  in 
form  demurrable,  yet  that  the  meaning  of  it  is,  that  there 
was  no  actual  entry  into  the  premises  with  lawful  title  by  the 
defendants.      It  therefore  lay  upon   the  plaintiff  to  shew 
that  the  defendants  did  enter  with  such  lawful  title,  and  the 
only  evidence  given  was  the  declaration  by  one  that  they 
held  under  a  deed  of  gift.     Without  giving  any  ophiion  at 
all  whether  that  would  have  been  evidence  if  there  had  been 
one  defendant  only,  as  I  consider  it  a  very  grave  question, 
I  am  clearly  of  opinion  that  it  is  not  evidence  against  two 
defendants,  in  whom  no  joint  interest  whatever  was  shewn. 
It  is  contended  that  proof  of  lawful  title  in  one  defendant  is 
sufficient,  on  the    authority  of  Jones  v.  Clayton  {a),  and 
Richelts  v.  Salwey  (&),  but  in  those  cases  the  allegations 
were  divisible.     Here  the  assertion  is,  that  the  defendants 
entered,  having  lawful  title,  which  means  joint  title,  and 
therefore  should  have  been  proved.     I  say  then  that  the 
admission  by  one  is  not  evidence  against  both,  because  the 
admission  is  not  connected  with  any  proof  of  a  previous 
joint  interest.     [  was  struck,   however,  with  an  ingenious 
argument  of  my  brother  Bompas,  that  the  declaration  of 
Francis  Waters  was  an  admission  by  one  executor  as  to  a 
breach  of  covenant  by  the  testator.    But  on  looking  into  the 
evidence,  I  do  not  think  that  is  the  fair  import  of  it,  and 
that  the  admission  only  amounted  to  a  claim  as  to  his  right 
title  to  the  land,  without  reference  to  his  character  as  ex- 
ecutor. 

Williams  J. — I  agree  that  on  the  latter  point  the  rule 
must  be  absolute.  The  other  question,  as  to  whether  the 
admission  by  the  defendant  would  dispense  with  the  pro- 

(a)  4  Mau.  &  S.  349.  (6)  9  B.  &  Aid.  S60. 
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ductioD  of  the  deed,  is  one  of  more  difficulty,  and  the  case  i840. 
of  Abbot  v«  Plumbe  (a)  does  not  solve  it.  There  the  ques- 
tion was,  whether,  where  a  bond  was  produced,  an  admission 
bj  the  obligor  prevented  the  necessity  of  calling  the  attest- 
ing witness,  and  it  was  held  that  it  did  not,  but  that  may 
have  proceeded  on  the  technical  rule«  that  the  subscribing 
witness  to  a  bond  must  always  be  called.  On  the  question 
now  before  the  Court  the  point  is,  whether  an  admission 
of  any  kind  by  one  defendant  binds  his  co-defendant,  and 
it  is  clear  that  it  does  not»  unless  a  joint  interest  is  shewn. 
It  does  so  in  partnership  for  that  reason^  but  in  other  cases« 
such  as  trespass  for  example,  the  admission  of  one  defend- 
ant would  not  bind  the  other,  because  there  is  no  joint  in- 
terest between  them. 

Rule  absolute. 

(a)  1  Doug.  816. 


Ladd  r.  Thomas  and  another.  j"^h 

jlRESPASS  for  breaking  and  entering  the  dwelling-house    l*  After  a 

of  the  plaintiff,  and  continuing  there  for  five  days,  and  also  rent  has  been 

for  seizing  the  plaintiff's  goods  and  converting  them  to  the  im^un<<ed» 

defendants'  use.     Pleas: — 1st.  Not  guilty.     2d.  That  the  rent  and 

plaintiff  for  half  a  year  next  before  and  ending  on  the  24th  ?^^^^  "  '^ 
June  1 SS6,  and  from  thence  until  and  at  the  said  time  when      8.  Trespass 

&c.,  held  and  enjoyed  the  sajd  dwelling-house,  in  which  file,  the*piaini'!ff*s 

dwelling- 
house,  and  continuing  therein  fiye  days,  and  seizing  the  plaintiflr*s  goods.  The  defend- 
ant justified,  under  a  distress  for  rent,  stating  his  entry,  seizure  of  the  goods,  and 
impounding  them  on  the  premises.  Plainti6F  new  assigned  that,  after  the  defendant 
entered,  and  after  the  plaintiff  made  a  sufficient  tender  of  the  rent  and  charges,  and 
after  the  defendant  ought  to  have  quitted  the  premises,  the  defendant  remained  in 
the  dwelling-house,  &c.  Plea  to  the  new  assignment,  traversing  the  tender.  Afler 
Terdict  for  the  plaintiff,  the  Court  arrested  the  judgment,  on  the  ground  that  it  did  not 
appear  from  the  pleadings  that  the  tender  was  made  before  the  goods  were  impounded, 
and  that  the  omission  was  not  cured  by  verdict,  also  per  Paiteton  J.  that  it  did  appear 
from  the  pleadings  that  the  tender  was  made  after  the  impounding. 

3.  SembU,  trespass  lies  for  a  wrongful  continuance  in  possession  after  a  distress  made, 
per  Lord  Denman^  C.  J. 
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as  tenant  to  one  Mary  Packwood  and  others,  under  a  certain 
demise  theretofore  made  at  the  yearly  rent  of  21/.  payable 

t;.  quarterly.    Averment,  that  on  the  24th  June,  1836,  lOZ.  lOs. 

DMAS.  f^^  jj^j£  ^  yga|.»g  j.g|,j  ^ag  jjjgn  jyg^  whcreupou  the  defend- 
ants, as  bailiffs  of  Mary  Packwood  &c.  and  by  their  com- 
mand, entered  into  and  upon  the  said  dwelling-house,  in 
which  &€.,  and  seized,  took,  and  distrained  the  said  goods 
and  chattels  8cc.  then  being  in  the  said  dwelling-house  &c., 
as  and  for  and  in  the  name  of  a  distress  for  the  rent  so  due, 
and  in  arrear  as  aforesaid,  and  which  still  remains  due  and 
unpaid,  and  then  impounded  the  same  in  the  most  fit  and  con- 
venient part  of  the  said  dwelling-house  in  which  &c  for  that 
purpose,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  for  which  purpose  they  remained  and 
continued  in  the  said  dwelling-house,  in  which  8cc.  for  a 
reasonable  space  of  time,  to  wit,  for  the  time  in  the  decla- 
ration mentioned,  quae  est  eadem  &c. 

Replication  to  the  first  plea,  similiter:  to  the  second, 
precludi  non,  because  the  plaintiff  saith  that  he  issued  his 
writ  against  the  defendants  and  commenced  his  action  there- 
upon, not  only  for  the  trespasses  in  the  second  plea  men- 
tioned, and  thereby  attempted  to  be  justified,  but  also  for 
that  after  the  defendants  had  entered  into  and  upon  the  said 
dwelling-house  as  in  the  second  plea  mentioned,  and  for 
the  purposes  in  the  said  plea  mentioned,  and  after  the  plain- 
tiff had  offered  and  tendered  to  them  the  defendants,  to  wit, 
on  the  29th  September,  in  the  year  aforesaid,  in  satisfaction 
and  discharge  of  the  arrears  of  rent  in  the  second  plea  men- 
tioned, and  of  the  costs  and  chaVges  of  the  distress  in  the 
second  plea  mentioned,  a  large  sum  of  money,  to  wit,  1 1/. 
]d«.,  the  same  being  then  a  suflScient  sum  to  satisfy  and 
discharge  the  said  arrears  of  rent  in  the  second  plea  men- 
tioned, together  with  all  the  costs  of  the  said  distress,  and 
after  they,  the  defendants,  ought  to  have  quitted  the  said 
dwelling-house  in  which  &c.,  and  to  have  given  up  and  re- 
stored to  the  plaintiff  the  goods  and  chattels  so  by  the  de~ 
fendants  seized  &c.  as  in  the  second  plea  mentioned,  they 
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the  defendantoy  remained  and  continued  in  the  said  dwelling  1840. 
house  in  which  Sec.,  making  a  noise  and  disturbance  therein 
for  a  long  space  of  time,  to  wit,  for  two  days  next  after  the 
2gth  September  in  the  year  aforesaid,  which  said  two  days 
are  part  of  the  time  in  the  declaration  and  in  the  second 
plea  respectively  mentioned;  and  also  after  the  said  29th 
September  converted  and  disposed  of  the  said  goods  and 
chattels  Sec.  which  trespasses  above  newly  assigned  are 
other  and  different  trespasses  from  the  trepasses  in  the  se- 
cond plea  mentioned,  and  thereby  attempted  to  be  justified, 
and  this  the  plaintiff  is  ready  to  verify.  Wherefore,  inas- 
much as  the  defendants  have  not  answered  these  trespasses 
above  newly  assigned,  the  plaintiff  prays  judgment,  and  his 
damages  by  him  sustained  on  occasion  of  the  committing 
thereof  to  be  adjudged  to  him  &c. 

Plea  to  the  new  assignment :  that  the  plaintiff  did  not 
offer  and  tender  to  the  defendants,  or  either  of  them,  in  sa- 
tisfaction  and  discbarge  of  the  arrears  of  rent  in  the  second 
plea  mentioned,  and  of  the  costs  and  charges  of  the  said 
distress,  any  sum  of  money  sufficient  to  satisfy  and  dis- 
charge the  arrears  of  rent  in  the  second  plea  mentioned, 
together  with  all  costs  and  charges  &c.  modo  et  formft. 
Issue  thereon. 

At  the  trial  before  Lord  Denman  C.  J.  at  the  sittings  in 
Middlesex  after  Michaelmas  term  1838,  the  verdict  passed 
for  the  plaintiff  with  40Z.  damages. 

Piatt,  in  the  ensuing  term,  obtained  a  rule  nisi  to  arrest 
the  judgment  on  the  grounds,  1st.  That  the  verdict  had 
been  entered  not  only  for  the  trespasses  newly  assigned,  but 
also  for  those  which  had  been  justified ;  2d.  That  the  ac- 
tion should  have  been  in  case ;  3d.  That  the  tender  to  a 
bailiff  was  insufficient;  and  4th^  That  tender  after  the  goods 
bad  been  impounded  was  insufficient. 

JErle  and  Knowles  now  shewed  cause.  1st.  The  ground 
of  the  first  objection  is  that  the  plaintiff,  in  his  new  assign- 
ment, professes  to  proceed  no^  on/y  for  the  trespasses  jus- 
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Ladd 
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Thomas. 
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tifiedy  but  also  &c.,  but  it  appears  by  his  prayer  of  judgment 
that  he  only  asks  for  judgment  for  the  trespasses  newly 
assigned.  The  new  assignment  is  copied  from  the  form  in 
Chiity{a).  [PatUson  J.  In  that  form  the  new  assignment 
traversed  the  right  of  way,  as  well  as  assigned  another  tres- 
pass extra  viam.  Here  the  pleader  has  omitted  to  traverse 
the  justification  as  to  part  of  the  trespass.]  At  most  it  is 
only  a  discontinuance  if  there  is  no  answer  to  the  justi- 
fication referred  to,  and  a  discontinuance  is  cured  after 
verdict  by  32  Hen.  8,  c.  30.  2nd.  The  action  is  rightly 
brought  in  trespass.  Although  Lord  Ellenborough  threw 
out  a  doubt  upon  the  point  in  Winterboume  v.  Morgan  {b\ 
the  rest  of  the  Court  differed  from  him,  and  Elherton  v. 
Popplewell  {c),  Holland  V.  Bird(d),  Vertue  v.  Beaslej/{e), 
and  Griffin  v.  Scott  {/),  are  all  authorities  that  trespass  is 
the  proper  form  of  action;  Branscomb  ^,  Bridges  (g)  and 
Smith  V.  Goodwin  (k)  may  also  be  referred  to  on  this  point. 
SdJy.  It  is  said  a  tender  made  to  a  bailiff  is  insufficient,  and 
it  is  true  that  the  law  is  so  laid  down  in  Pilkington^s  case  (i ), 
but  that  was  before  the  statute  allowing  distresses  to  be 
impounded  on  the  premises  (11  Geo.9,,  c.  19),  and,  as  is 
observed  in  a  note  (A:)  by  the  editors  of  Cokeys  Reports, 
tender  to  a  bailiff  who  has  special  authority  to  distrain  is 
sufficient,  and  it  must  be  taken  that,  wherever  a  distress  is 
taken  by  a  bailiff,  and  impounded  on  the  premises,  he  has 
an  implied  special  authority  to  receive  the  rent,  and  it  cer- 
tainly is  most  convenient  that  the 'party  on  the  premises 
should  have  such  authority.  Smith  v.  Goodwin  ih),  already 
cited,  merely  shews  that  the  converse,  viz.  a  tender  to  the 
landlord,  is  sufficient.  4th.  It  is  said  the  tender  appears  to 
have  been  made  after  the  goods  were  impounded,  and  that 


(a)  3  Chitt.PI.  1140,  6th  ed. 

\b)  1 1  East,  395. 

(c)  1  East,  139. 

\d)  10  Bing.  15. 

(e)  1  M.  &  Rob.  91. 

(/)  2  Rajm.  1424. 


(g)  1  B.  &  C.  143 ;  S.  C.  2  D. 
&  R.  256. 

(A)  4  B.  &  Ad.  413;  5.  C  2  N. 
&M.  114. 

(i)  5  Rep.  76  a. 

{k)  See  ed.  J 826,  by  Thomas 
and  Fraser. 
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for  this  reason  also  the  tender  is  insufficient.     Many  cases, 
no  doubt,  shew  that  this  was  the  ]aw  when  the  goods  were 
impounded  in  the  common  pound,  for  then  they  were  in  the 
custody  of  the  law,  and  it  was  no  longer  in  the  option  of 
parties  to  deliver  them.     But,  if  any  cases  decide  that  the 
same  law  applies  to  a  distress  impounded  on  the  premises, 
they  cannot  be  supported.    In  Smith  v.  Goodwin  no  doubt 
the  goods  had  been  impounded  before  the  tender,  though 
the  fact  is  not  stated.    The  2  W.  8f  M,  sess.  1,  c.  5,  which 
allows  a  distress  for  rent  to  be  sold,  unless  replevied  within 
five  days,  implies  that,  where  rent  is  due,  a  tender  within 
five  days  is  good.     It  is  true  that,  in  Firth  v.  Purvis  (a),  it 
was  held  that  a  tender  after  the  goods  were  impounded  was 
insufficient,  but  that  was  an  action  for  pound  breach,  |ind 
the  defendant,  although  he  might  be  entitled  to  his  goods, 
could  not  be  justified  in  breaking  the  pound.    All  the  other 
cases,  in  which  a  tender  has  been  held  insufficient,  were 
cases  of  distress  damage  feasant,  as  to  which  there  may  be 
a  difference,  the  cattle  there  being  detained  in  the  open  cus- 
tody of  the  law.     But  it  is  submitted  that  it  does  not 
appear  here  that  the  tender  was  made  after  the  goods  were 
impounded.      It  was  necessary  that   the  new  assignment 
should  allege  that  the  tender  was  before^  and,  if  it  alleges 
that  imperfectly,  the  defendants  should  have  demurred;  as 
they  have  not  done  so,  it  must  be  taken  that  the  jury,  under 
the  direction  of  his  lordship,  have  found  that  the  tender  was 
before  the  impounding.     The  objection  therefore  is  too 
late  after  verdict :  besides  it  appears  by  the  plea  that  the 
tender  was  before  the  impounding. 

Piatt  (with  whom  was  Peacock)  contrd,  was  desired  by 
the  Court  to  address  himself  to  the  last  point.  It  is  laid 
down  clearly  in  the  Six  Carpenters'  case  (6),  that  tender 
after  the  impounding  comes  too  late,  because  then  the  cause 

>  •  

is  put  to  the  trial  of  the  law  to  be  there  determined.     Firth 
(a)  5  T.  R.  432.       (b)  8  Rep.  146,  a,  and  1  Smith's  Lead.  Ca.  63. 
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Purvis  (a)  is  also  expressly  in  point ;  and  Sheriff  v.  James  (6) 
and  Afiscomb  v.  Shore  (c)  shew  that  no  action  will  lie  in 
such  a  case.     (He  was  then  stopped.) 

Lord  Denman  C.J. — The  law  is  settled  that  a  tender  of 
the  sum  due,  after  the  goods  have  been  impounded,  is  in- 
sufficient. Here  the  plea  has  justified  the  distress  and  the 
impounding.  Then  the  new  assignment  points  out  that  the 
action  is  brought  not  only  for  the  trespasses  attempted  to 
be  justified,  but  also  for  detaining  the  goods  after  a  tender 
had  been  made.  The  question  then  is,  when  was  the  ten- 
der made,  for  if  it  was  after  the  goods  had  been  impounded 
the  defendants  were  not  bound  to  accept  it,  and  therefore 
DO  grievance  is  shewn.  But  the  plaintiff  has  not  shewn 
this  in  any  part  of  his  pleadings,  and  it  is  too  much  to  ask 
the  Court  to  presume  something  probably  contrary  to  the 
fact.  It  is  unnecessary  to  say  any  thing  as  to  the  other 
points,  except  to  intimate  that  it  appears  to  me  that  the 
continuing  in  possession  unlawfully  is  the  subject  of  trespass, 
although  the  opinion  of  Lord  Ellenborough  in  Winterbourne 
V*  Morgan  (d)  seems  to  have  been  otherwise. 

LiTTLEDALB  J. — The  1 1  Geo.  2,  c.  19,  s.  10,  allows 
goods  distrained  for  rent  to  be  impounded  on  the  premises. 
But  there  is  no  distinction  in  principle  between  goods  so 
distrained  and  impounded  in  a  house,  and  those  impounded 
in  the  common  pound.  They  are  equally  in  the  custody  of 
the  law.  It  is  shewn  by  the  plea  that  the  goods  were  regu- 
larly impounded,  and  therefore  to  make  the  tender  legal  it 
should  have  been  shewn  that  it  was  made  before  the  goods 
were  impounded.  The  plaintiff  has  not  done  so,  but  has 
left  it  uncertain ;  his  new  assignment  therefore  is  bad  on 
demurrer,  and  it  is  not  cured  by  verdict,  because  the  time 
of  tender  formed  no  part  of  the  issue. 

(a)  6  T.  R.  4S2.  (c)  1  Campb.  285 ;  5.C.  1  Taunt. 

(b)  I  Bing.  341 ;  S.  C.  B.  Moo.      261. 

334.  (J)  11  East,  395. 
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Patteson  J. — The  rule  must  be  absolute,  for  tender 
after  the  impounding  is  too  late.     There  can  be  no  doubt 
that  the  law  is  so  with  regard  to  distresses  impounded 
damage  feasant;  Sheriff  y.  James (a\  Anscomb  v.  Share {b). 
Then  is  there  any  distinction   between  these  cases  and  a 
distress  for  rent?     The  only  ground  for  suggesting  a  dis- 
tinction must  be  founded  on  the  2  Will.  Ss  M.  sess.  1,  c.  5, 
whicb  allows  goods  distrained  for  rent  to  be  sold  after  five 
days.     But  that  statute  allows  the  goods  to  be  sold  if  the 
parly  do  not  replevy  within  five  days,  and  does  not  say  a 
word  as  to  the  payment  of  the  rent  due ;  if  it  had  done  so, 
there  would  have  been  some  ground  for  the  argument.     I 
see,  therefore,  no  distinction   between  a  distress  damage 
feasant  and  one  for  rent.     The  question  then  is,  whether  it 
appears  here  that  the  tender  was  after  the  goods  were  im- 
pounded ?     I  should  say  that  it  does  not  appear  by  the  new 
assignment  that  the  tender  was  after  the  impounding,  for 
it  only  says  after  the  defendant's  entry  on  the  premises 
and  does  not  say  after  the  impounding.     But,  if  this  point 
is  left  ambiguous  by  the  plaintiflf,  the  verdict  does  not  sup- 
ply the  omission,  because  it  formed  no  part  of  the  issue, 
and  the  judge  was  not  called  on  to  do  more  than  direct  the 
jury  as  to  the  terms  of  the  issue,  which  merely  was  as  to 
the  sufficiency  of  the  amount  tendered.     On  looking  at  the 
plea,  however,  and  comparing  it  with  the  subsequent  plead- 
ings, I  think  it  appears  clearly  that  the  tender  was  after  the 
impounding;  because  the  plea  alleges  the  seizure  as  a  dis- 
tress, and  the  then  impounding  them  on  the  premises,  and 
therefore  that  is  admitted  by  the  new  assignment,  which 
admits  the  justification  of  all  that  the  plea  attempted  to 
justify.     The  impounding  admitted,  therefore,  must  have 
been  an  impounding  before  tender. 
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Williams  J. — It  is  contended  that,  if  the  tender  does 
not  distinctly  appear  to  have  been  made  before  the  impound- 


(a)  1  Bing.  341. 


(6)  1  Campb.  285. 
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ing,  it  must  be  presumed  to  have  been  so  after  verdict 
But  in  the  note  to  Stennel  v.  Hogg  {a)  Serjt.  Williams  lays 
down  the  rule  thus :  **  If  the  issue  joined  be  such  as 
necessarily  required  on  the  trial  proof  of  the  facts  so  defec- 
tively or  imperfectly  stated  or  omitted,  and  without  which  it 
is  not  to  be  presumed  that  either  the  judge  would  direct  the 
jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such 
defect,  imperfection,  or  omission  is  cured  by  the  common 
law."  If  then  there  had  been  anything  in  the  issue  joined, 
which  would  have  required  the  proof  of  the  tender  being 
made  before  the  impounding  to  support  it,  it  would  have 
been  implied,  after  verdict,  that  such  proof  had  been  given. 
But,  as  has  been  pointed  out,  here  the  issue  was  quite  col- 
lateral. 

Rule  absolute. 

(a)  1  Wms.  Saund.  228. 


Bowler  v.  Nicholson  and  others, 


Fridajff 
June  12th. 

Totrespawfor  TRESPASS  for  entermg  the  plaintiff's  house  and  taking 
eDtennii;  the 


plaintiff's 
house  and 
taking  his 
goods;  the 
defendants 
pleaded  that 


his  goods.  Plea  : — That  the  plaintiff,  on  the  5th  Novem- 
ber, 1838,  and  for  a  long  time  then  last  past,  and  from 
thence  until  and  at  the  said  time  when  &c.  held  and  en- 
joyed certain  premises,  to  wit,  a  dwelling-house  of  certain 

on  the5(h  No-  persons  (naming  them),  situate  &c.  as  tenant  thereof  to  the 

verober,  18S8,        ...  .         ,  ,  i    •        •  r 

and  for  a  long  ^^'d  last-mentioned  persons,  under  and  by  virtue  of  a  cer- 

time  then  past, 

and  from  thence  until  and  at  the  time  when  &c.  the  plaintiff  held  a  certain  other  house 
of  certain  persons  (naming  them),  ad  tenant  thereof  to  ttiose  persons,  under  a  demise 
before  then  made  by  them,  upon  which  demise  a  certain  weekly  rent  of  7f.  was  reserved 
to  them.  The  plea  then  stated  thai  rent  was  in  arrear,  and  that  the  goods  were  seized 
as  having  been  fraudulently  removed,  from  the  house  demised,  to  the  house  iu  which 
&€.— Held, 

1.  That  the  demise  was  stated  with  particularity  sufficient  to  be  good  on  general 
demurrer. 

Quare,  whether  plea  good  on  special  demurrer. 

8.  That  the  plea  set  up  the  authority  of  the  plaintiff  to  follow  and  seize  the  goods, 
it  being  an  authority  which  the  law  annexed  to  the  contract  made  by  him  as  tenant, 
and  that  the  replication  of  de  injuria  was  bad  within  the  3d  resolution  in  Crogate*t 


case. 
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taiD  demise  thereof,  to  wit,  a  demise  before  then  made  by 
the  said  last-mentioned  persons  to  the  plaintiff,  upon  which 
said  demise  a  certain  weekly  rent,  to  wit,  a  rent  of  7^*  was 
reserved  and  made  payable  at  the  end  of  each  and  every 
week  by  the  plaintiff  to  the  said  persons,  and  the  de- 
fendants say  that,  just  before  the  said  time,  when  Sic.,  to 
wit,  on  the  day  and  year  last  aforesaid,  a  large  sum  of 
money,  to  wit,  the  sum  of  13«.  6d*  of  the  rent  aforesaid, 
for  divers,  to  wit,  thirty-nine  weeks  of  the  said  demise, 
ending  on  the  day  and  year  last  aforesaid,  became  and  was 
due  and  payable  from  the  plaintiff  to  the  said  persons,  and 
from  thence,  until  and  at  the  said  time,  when  8cc.  remained 
and  continued  due  in  arrear  and  unpaid.  The  plea  then 
stated  that  after  the  rent  became  due,  and  while  the  same 
was  in  arrear  and  unpaid,  and  within  thirty  days  &c.  the 
plaintiff  fraudulently  and  clandestinely  carried  off  from 
the  said  premises,  so  held  by  him  the  plaintiff  as  such 
tenant  to  the  said  house  in  which  &c.,  the  said  goods  being 
the  proper  goods  of  him  the  plaintiff,  to  prevent  a  distress, 
without  leaving  any  other  goods  in  the  said  premises  so 
held  by  the  plaintiff  as  aforesaid,  sufficient  to  satisfy  the 
said  rent.  The  plea  then  proceeded  to  justify,  in  the  usual 
form,  that  the  defendants,  as  servants  of  the  landlords,  men- 
tioned in  the  plea,  broke  the  house  to  which  the  goods  had 
been  fraudulently  removed,  and  seized  them  for  a  distress. 

Replication,  de  injuria  Sec. 

Special  demurrer,  on  the  ground  that  the  replication  put 
in  issue  not  only  several  distinct  facts  which  were  not  mere 
matters  of  excuse,  but  an  interest  in  land  &c.  &c. 
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fVighiman  in  support  of  the  demurrer.  [Liitledale  J, 
Does  the  plea  state  the  demise  with  sufficient  particularity? 
Neither  the  date  of  the  demise  nor  the  term  are  stated.] 
The  particulars  of  the  demise  are  immaterial.  The  plea 
states  all  that  is  necessary,  that  there  was  a  demise,  and  an 
arrear  of  rent  for  a  certain  time  being  portion  of  the  term, 
and  a  fraudulent  removal,  and  that  the  house  was  entered 
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for  the  purpose  of  following  the  goods  in  question,  and 
that  they  were  taken  as  a  distress.  The  plea  follows  the 
ordinary  precedents,  and  the  language  of  the  1 1  Geo.  2, 
c.  19,  s.  1.  It  is  not  necessary  for  the  landlord  to  set  out 
his  title,  for  the  tenant  is  estopped  from  disputing  it:  and, 
if  the  mode  of  stating  the  demise  can  be  objected  to,  this 
should  have  been  pointed  out  on  special  demurrer.  No 
difficulty  is  imposed  on  the  defendant  by  stating  the  de- 
mise generally;  he  might  have  traversed  it,  but  he  has 
pleaded  over,  and  the  plea  is  good  on  general  demurrer. 
If  the  replication  is  good  the  demise  is  traversed,  and  the 
defendant  would  be  obliged  to  prove  it.  To  shew  that  the 
replication  was  bad,  he  contended  that  both  an  interest 
in  land,  and  also  an  authority  given  by  law,  were  set  up  by 
the  plea,  and  referred  to  the  second  and  third  resolutions  in 
Crogate^s  case  (a),  and  Selby  v.  JBardoHs(b). 


Stof9or  contr^.  The  plea  is  bad  for  omitting  to  state 
title,  and  the  objection  may  be  taken  on  general  demurrer ; 
Grimstead  v.  Barl<ywe{c),  It  is  not  contended  that  the 
defendant  should  have  deduced  title,  but  he  should  at  least 
have  stated  the  fact  of  title.  The  92d  section  of  the  statute 
allows  a  general  form  of  avowry,  and  applies  to  replevin 
only.  The  21st  is  the  section  which  applies  to  trespass, 
and  enacts  that  in  actions  against  persons  entitled  to  rents 
they  may  plead  the  general  issue ;  but  this  section  is  con- 
fined to  cases  where  the  entry  or  other  act  complained 
of  is  made  or  committed  on  the  land  itself  demised  (d). 
Where  the  entry  is  upon  other  land  to  which  goods  have 
been  fraudulently  removed,  there  must  be  a  special  plea 
of  justification  notwithstanding  the  statute;  Fumeaux  \. 
Fotherby  ije).  The  general  replication  is  good,  because 
the  plea  to  which  it  is  an  answer  claims  an  interest  in  land 


(a)  Rep.  8,  60  b. 
(6)  3  B.  &  Ad.  2 ;  S,C.  in  error, 
1  C.  &  M.  500. 
(c)  4  T.  R.  717. 


(d)  So  also  is  tKe  language  of 
the  section  as  to  replevin. 
{e)  4  Campb.  136. 
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bj  way  of  iDdttcement  onl j.  The  distinction  is  recognised  in 
Hale  V.  Oerrard  {a)t  and  other  cases  cited  in  2  Wnis.  Saund. 
9Q5,  n.  ( 1),  and  in  Vivian  v.  Jekkin  (Jb),  No  interest  anterior 
to  the  trespass  is  claimed  either  in  the  land  entered  upon,  or 
in  the  goods  taken.  In  Bardam  v.  Selby  (c)  it  is  laid  down 
bj  Undal  C.  J.»  in  delivering  the  judgment  of  the  Court, 
''  that  the  claim  of  interest  mentioned  in  Crogate^s  case,  as 
forming  an  exception  to  the  application  of  the  rule  there 
laid  down,  must  mean  an  interest  anterior  to^  and  inde- 
pendent of  the  fact  of  seizure,  from  the  instances  which  are 
there  put  of  a  right  of  common,  or  a  right  of  way  or  pas- 
sive, and  the  like ;  all  of  which,  from  their  nature,  must 
have  existed  in  the  partj  before  the  trespass  was  committed 
for  which  the  action  is  brought." 
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Wighinutn  in  reply.  In  Selby  v.  Bardons  (d),  where  the 
avowry  was  that  the  goods  were  taken  to  satisfy  a  poor- 
rate,  no  interest  was  claimed  anterior  to  the  trespass.  But 
here  the  plea  does  assert  a  claim  to  the  particular  goods,  as 
having  been,  previomly  to  the  trespass,  upon  the  land  de- 
mised. \^Patte$on  J.  There  does  not  appear  to  have  been 
more  of  an  anterior  interest  in  this  case  than  in  Selby  v. 
Bardon${d).'\  The  right  claimed  is  to  the /Mir^icK/ar  goods 
that  have  been  removed.  [Lord  Denman  C.J.  It  is  the 
same  right,  for  this  purpose,  as  if  the  goods  had  remained 
on  the  demised  premises.  Suppose  the  landlord  had  a 
right  to  10/.  for  rent,  and  goods  to  the  value  of  100/.  had 
been  fraudulently  removed,  the  interest  would  have  been 
the  same  as  here.]  Cooper  v.  Monke  (e)  shews  that  where 
the  defendant  justifies  the  taking  of  goods  as  a  distress  for 
rent  de  injurii  cannot  be  replied.  [^Stonor.  That  is  ad- 
Biitted,  if  they  had  been  taken  on  the  premises  demised.] 
If  this  replication  is  good  it  would  put  in  issue  the  land- 

(a)  Latch.  S91.  {d)  3  B.  &  Ad.  2 ;  5.  C.  in  er- 

(6)  S  A.  &  E.  741—760 ;  S.  C.      ror,  1  C.  &  M.  500. 
5  N.  &  M.  14.  (e)  Willcs,  52. 

(c)  1  C.  &  M.  505. 
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]ord*s  interest  in  the  rent,  and  the  amount  in  arrear.  [Pat- 
tnon  J.  Interest  in  the  land,  in  Crogaies  case,  appears  to 
mean  interest  in  the  locus  in  quo.]  The  interest  here  re- 
lates to  the  subject-matter  of  the  trespass.  The  replication 
is  bad  on  three  grounds ;  it  is  pleaded  to  a  claim  of  right  in 
land;  to  a  claim  of  authority  derived  from  the  plaintiff;  and 
to  authority  derived  from  the  law.  [Lord  Denman  C.  J. 
How  is  the  authority  in  this  case  to  be  distinguished  from 
the  authority  instanced  in  the  third  resolution,  "  to  view 
waste."  [Sionor.  The  authority  in  this  case  is  no  more  an 
authority  derived  from  the  complaining  party,  than  it  was 
in  Selby  v.  Bardofu{a).  The  authority  intended  was  pro- 
bably a  licence  to  do  the  very  act  complained  of  in  the 
declaration.] 


Lord  Dbnman  C.  J. — ^The  first  question  is,  whether 
the  plea  is  good  ?  I  think  it  is  a  good  plea,  as  the  plaintiff 
has  replied  to  it:  it  is  not  necessary  to  determine  whether 
It  would  have  been  good  on  special  demurrer.  It  follows 
closely  the  language  of  the  statute,  and  is  unobjectionable 
on  general  demurrer.  The  plea  then  being  good,  is  the 
replication  de  injuria  a  proper  replication?  It  appears  to 
me  to  be  a  bad  replication  within  the  third  resolution  in 
Crogate^  case.  That  resolution  is,  ''  that  when  by  the 
defendant's  plea  any  authority  or  power  is  mediately  or 
immediately  derived  from  the  plaintiff,  there,  although  no 
interest  be  claimed,  the  plaintiff  ought  to  answer  it,  and 
shall  not  reply  generally  de  injuria  su&  propria.  The  same 
law  of  an  authority  given  by  the  law ;  as  to  view  waste.'* 
Mr.  Wighiman  wished  to  establish  that  the  defendants 
claimed  an  interest  in  these  very  goods,  so  as  to  make  the 
replication  faulty  within  the  second  resolution.  It  appears 
to  me  that  this  is  not  satisfactory,  and  they  certainly  had 
no  interest  in  the  house  which  was  entered  for  the  purpose 
of  taking  the  goods.  But  the  instance  given  by  Lord  Coke 
is  sufficient  to  shew  that  the  replication  is  bad  within  the 

(a)  3  B.  &  Ad.  2;  S.  C.  in  error,  1  C.  &  M.  500. 
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third  resolution.     The  words  in  the  resolution^  **  the  same         1840. 
Uw  of  an  authority  given  by  law/'  are  certainly  very  ge- 
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neraly  and  would  include  such  an  authority  as  de  injurift  t;. 

may  be  replied  to,  according  to  Selby  v.  Bardons{a),  But 
the  preceding  words,  as  to  authority,  *'  mediately  or  imme- 
diately derived  from  the  plaintiff/'  and  the  instance  ^'to 
view  waste/*  are  applicable  to  the  present  case.  The  au- 
thority ''  to  view  waste/'  is  an  authority  given  by  the  law 
to  the  landlord,  and,  as  arising  out  of  the  relation  of  land- 
lord and  tenant,  may  be  said  to  be  derived  from  the  tenant; 
and  I  am  unable  to  distinguish  between  such  an  authority 
and  the  authority  given  by  the  statute  to  the  landlord  to 
follow  his  tenant's  goods  where  fraudulently  removed.  I 
am  of  opinion,  therefore,  that  the  plea  sets  up  the  authority 
of  the  law  within  the  meaning  of  the  third  resolution,  and 
that  this  genera]  form  of  replication  is  bad.  If  it  were  at 
all  necessary  to  consider  the  question,  I  should  think  the 
most  desirable  form  of  replication  to  be  that  which  discloses 
pointedly  in  what  particular  the  plaintiff  impugns  the  an- 
swer set  up  to  his  complaint. 

LiTTLEDALE  J. — ^The  first  question  to  be  considered  is, 
whether  the  plea  sufficiently  sets  out  the  demise.  By  1 1 
Geo,  2f  c.  \9f  s.  22,  the  defendant  may  avow  generally  in 
replevin  that  the  plaintiff  enjoyed  the  land,  whereon  the 
distress  was  made,  under  a  '^  demise,  at  such  a  certain  rent, 
during  the  time  wherein  the  rent  distrained  for  incurred, 
which  rent  was  then  and  still  remains  due,  8cc.  without  fur- 
ther setting  forth  &c.  the  demise  or  title  of  such  landlord." 
That  is  equivalent  to  declaring  that  such  an  avowry  would 
not  have  been  sufficient  before  the  statute.  It  appears  to 
me  that,  according  to  the  ordinary  rules  of  pleading,  it 
should  have  been  shewn  here  how  the  demise  arose,  instead 
of  stating  it  in  this  general  way.  Mr.  Wightman  defends 
the  plea  by  saying  that  it  pursues  the  language  of  the  first 
section  of  the  statute.     But  the  statute  merely  gives  a  cer- 

(•)  3  B.  &  Ad.  2;  5.  C.  in  error,  1  C.  &  M.  500. 
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tain  authority  to  the  landlord  under  the  circumstances  there 
mentionedi  and  makes  no  provision  whatever  as  to  the 
form  of  pleading.  I  think  this  plea  is  in  a  form  which 
ought  not  to  be  introduced^  but  it  is  not  necessary  to  de- 
cide the  point  as  it  has  not  been  taken  on  special  demurrer. 
With  regard  to  the  general  form  of  replication,  it  is  ad- 
mitted that  it  would  not  be  proper  within  the  second  reso- 
lution in  Crogate^s  case,  if  the  plea  had  claimed  any  interest 
in  the  house  itself  in  which  the  trespass  was  committed. 
But  here  it  is  said  the  case  is  the  same  as  if  it  had  been 
a  common  action  of  trespass  for  taking  goods,  as  the  house 
in  question  is  not  the  house  which  was  the  subject  of  the 
demise  stated  in  the  plea.  In  this  view  the  case  certainly 
does  not  seem  to  be  within  the  words  of  the  second  reso- 
lution. But  let  us  see  whether  the  third  resolution  does 
not  apply,  on  the  ground  that  the  authority  set  up  by  the 
plea  is  derived  mediately  or  immediately  from  the  plaintiff. 
If  such  an  authority  is  set  up  by  the  plea,  it  cannot  be  met 
by  the  general  replication  of  de  injurilL  The  statute  gives 
the  landlord  authority  to  follow  goods  fraudulently  re- 
moved for  the  purpose  of  avoiding  a  distress  for  rent.  This 
appears  to  be  the  same  kind  of  authority  as  to  view  waste. 
It  may  appear  to  partake  somewhat  of  refinement  to  con- 
aider  the  authority  relied  upon  in  the  plea  as  an  authority 
derived  from  the  plaintiff,  but  I  think  the  plaintiff  himself 
by  entering  into  the  contract  with  the  landlord  has  im- 
pliedly authorised  his  landlord  to  follow  and  distrain  goods 
fraudulently  removed.  Mr.  Stonor  says,  that  the  authority 
contemplated  by  the  resolution  in  Crogaie^s  case  is  nothing 
more  than  a  direct  authority  and  licence  in  respect  of  the 
particular  transaction  complained  of.  But  I  do  not  con- 
cur in  that  construction. 


Patteson  J. — The  objection  to  the  plea  must  be  treated 
as  if  taken  on  general  demurrer.  Whether  the  plea  would 
have  been  good  on  special  demurrer  it  is  unnecessary  to 
consider.     The  distinction  between  the  forms  of  pleading 
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10  replevin  and  trespass  is,  perhaps,  no  where  more  pointedly 
stated  than  in  the  following  passage  in  the  judgment  of 
Lee  J.  in  Rogers  v.  Birkmire{a),  "  There  is  a  difference 
between  an  avowry  and  a  justification  Jn  trespass,  in  respect 
to  the  strictness  of  setting  out  a  title:  because  in  an  avowry 
a  good  title  must  be  set  out»  but  need  not  be  so  in  a  justi- 
fication of  a  trespass ;  but  then  he  must  shew  he  is  not  a 
trespasser."  I  take  it  that  the  1 1  Geo.  £  proceeded  on  the 
same  distinction,  because  in  that  statute  there  is  an  express 
provision,  which  recites  the  difficulty  of  avowing  in  cases  of 
distress  for  rent,  and  allows  a  general  form  to  be  used,  but 
makes  no  allusion  to  the  plea  in  trespass  in  such  cases. 
Independently  of  any  previous  distinction  between  the 
pleadings  in  replevin  and  trespass  the  section  which  gives 
the  general  form  of  avowry  in  replevin  is  silent  as  to  tres- 
pass, perhaps  for  this  reason  also,  that  by  another  section 
the  general  issue  is  made  available  in  actions  of  trespass. 
However  that  may  be,  the  distinction  I  refer  to  prevailed 
before  the  statute,  and  still  prevails,  between  the  pleadings 
in  replevin  and  trespass,  and  we  have  to  consider  whether, 
by  the  present  plea,  the  relation  of  landlord  and  tenant  is 
sufficiently  stated.  Although  the  plea  may  be  informal, 
and  1  dare  say  it  will  be  found  that  in  the  precedents  before 
the  statute,  (one  of  the  last  of  which  is  that  in  Rogers  v. 
Birkmire(a),  which  was  decided  in  the  9  Geo.  2.)  an  ex- 
press demise  was  part  of  the  justification  of  rent  in  arrear, 
ia  actions  of  trespass,  still  1  think  that,  on  general  demurrer, 
this  plea  must  be  held  to  set  out  the  relation  of  landlord 
and  tenant  sufficiently.  I  do  not  rely  so  much  on  the  plea 
following  the  language  of  the  first  section  of  the  statute,  as 
on  the  distinction  prevailing  between  replevin  and  trespass. 
The  remaining  question  is,  whether  the  replication  is 
good.  In  respect  to  the  objection,  that  the  replication  is 
bad,  because  the  plea  to  which  it  is  pleaded  claims  an 
interest  in  land  and  goods,  it  seems  to  me,  as  at  present 
advised,  that  the  second  resolution  in  Crogate^s  case  is  con- 

(a)  Lee's  Cases  temp.  Hardw.  245. 
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fined  to  interest  claimed  in  the  particular  land  or  goods 
which  are  the  subject-matter  of  the  action,  as  in  Jones  v. 
Kitchin  (a),  where  the  plea  of  dc  injuria  was  held  bad  to 
cognizance  for  rent  -in  arrear,  in  respect  of  the  land  on 
which  the  distress  was  taken.  So  here,  if  the  action  had 
been  for  entering  the  land  demised  and  taking  the  goods 
on  that  land,  a  plea  setting  up  a  tenancy  between  the  par- 
ties in  respect  of  that  land,  would  have  asserted  a  direct 
interest  in  the  subject-matter  of  the  action,  within  the 
meaning  of  the  second  resolution,  and  the  replication  de 
injuria  would  clearly  be  bad.  But,  where  goods  are  dis- 
trained on  other  land,  under  the  statute  which  authorises 
their  seizure,  in  cases  of  fraudulent  removal,  I  can  see  no 
distinction  between  a  plea  which  justifies  such  a  seizure, 
and  the  common  plea  in  trespass,  where  the  defendant  jus- 
tifies the  taking  of  cattle  because  they  were  damage  feasant 
on  a  close  in  his  possession.  There  the  general  replication 
is  held  good,  as  the  interest  is  claimed  in  a  close,  not  the 
subject-matter  of  the  action;  and  as  to  the  goods,  the  inter- 
est there  claimed  is  not  being  an  interest  antecedent  to  the 
seizure  itself,  according  to  the  distinction  laid  down  in  Selhy 
V.  Bardons  (&).  So  here  interest  is  asserted  in  other  land 
not  the  subject-matter  of  the  action,  and  the  case  is  pre- 
cisely the  same  as  if  this  action  had  been  brought  for  taking 
the  goods  simply  without  stating  the  place  in  which  they 
happened  to  be  The  setting  out,  in  this  plea,  that  there 
had  been  a  demise  of  certain  lands,  in  which  these  goods 
were  liable  to  be  distrained,  and  that  they  had  been  fraudu- 
lently removed,  all  this  is  mere  inducement,  like  the  state- 
ment that  the  defendant  was  possessed  of  the  close  where 
the  cattle  taken  were  damage  feasant.  It  seems  to  me, 
therefore,  that  there  is  no  reason  for  saying  that  this  repli- 
cation is  bad,  as  offending  against  the  second  resolution  in 
Crogate's  case. 
Then  we  come  to  the  objection  that  the  replication  is 

(a)  1  B.  8c  P.  76. 

(6)  S  B.  &  All.  2;  S.  C.  in  error,  1  C.  &  M.  500. 
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bad  because  it  is  pleaded  contrary  to  the  third  resolution 
in  Crogate's  case,  as  an  answer  to  a  plea  setting  up  an 
authority  in  law.  On  this  subject  I  entirely  adhere  to  that 
which  I  said  in  Selby  v.  Bardons^a),  which  was  supported 
by  the  court  of  error.  What  I  there  said  was  this,  **  It  is 
certainly  stated  in  the  third  resolution  in  Crogate*s  cnse,  that 
the  replication  de  injurii  is  bad  when  the  plea  justifies 
under  an  authority  in  law ;  but  this,  if  taken  in  the  full 
extent  of  the  terms  used,  is  quite  inconsistent  with  part  of 
the  first  resolution,  which  states  that,  where  the  plea  justi- 
fies under  the  proceedings  of  a  court  not  of  record,  the 
general  replication  may  be  used,  or,  where  it  justifies  under 
a  capias  and  warrant  to  sheriff,  all  may  be  traversed  except 
the  capias,  which  cannot,  because  it  is  matter  of  record, 
and  cannot  be  tried  by  a  jury."  I  still  so  think,  because 
the  resolution  states  that,  when  the  plea  justifies  under  the 
proceedings  of  a  court  not  of  record,  in  which  case  the  au- 
thority of  law  is  just  as  much  relied  upon  as  where  the 
proceedings  are  those  of  a  court  of  record,  the  general  re- 
plication may  be  employed.  Therefore  the  authority  given 
by  law,  mentioned  in  the  third  resolution,  must  be  confined 
in  the  way  it  was  understood  in  Selby  v.  Bardons(a),  and 
as  the  Court  of  Exchequer  also  seems  to  have  understood 
it  in  Pigolt  V.  Kemp(b),  to  an  authority  in  law  derived 
mediately  or  immediately  from  the  plaintiff.  In  the  instance 
put  of  an  authority  to  view  waste  it  is  not  to  be  supposed 
that  the  authority  intended  is  an  authority  given  by  the  ex- 
press licence  of  the  party  in  possession  of  the  land,  but 
an  authority  given  by  law,  and  growing  out  of  the  relation 
in  which  certain  parties  stand  to  each  other,  as,  for  example, 
the  tenant  of  a  particular  estate  and  the  reversioner.  So, 
here,  the  authority  in  law  to  distrain  the  goods  in  question, 
arises  from  the  relation  of  landlord  and  tenant,  created  by 
the  act  of  the  plaintiff  in  becoming  tenant,  as  much  as  by 
the  act  of  the  party  who  was  his  landlord.     It  seems  to  me, 

(a)  3  B.  &  Ad.  S;  S.C.  in  error,  1  C.  &  M.  500. 
(6)  I  C.  &  M.  197, 
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therefore,  that  the  plea  ju8ti6es,  directly  within  the  third 
resolution,  under  an  authority  in  law,  derived  from  the 
plaintiff  himself,  in  which  case  the  replication  de  injuriai  is 
too  general,  and  a  traverse  of  some  particular  fact  is  neces- 
sary. For  these  reasons,  I  think  this  a  bad  replication,  and 
that  the  defendants  are  entitled  to  judgment. 


Williams  J.  concurred. 


Judgment  for  the  defendants. 


Thurtdayt 
June  16th. 


The  Mayor,  Aldermen  and  Burgesses  of  Maloon 

v.  WOOLVET. 


?7tK^a[Tii  Trespass  for  breaking  and  entering  the  plaintiffs'  close, 
a  common  na-  covered  with  water,  called  the  River  Blackwater,  and  tearing 
L'lilegarun-  ^P  ^^^  digging  up  divers  large  quantities  of  the  soil  of  the 
der  13  Ric.  2,  said  close,  called  culch,  and  carrying  away  and  converting 
Hierefore'  the  same.  The  second  count  alleged  a  breaking  and  enter- 
where  the  de-  Jug  Qf  j|jg  plaintiffs'  several  oyster  fishery  in  the  said  river 
claratiOD  was        o  r  ^  • 

in  trespass        Blackwater,  and  fishing  for  oysters  and  oyster  spat,  and 
?reEk-^Dlea"°*  seizing  and  taking  divers  quantities  of  oysters  and  oyster 
that  the  locus   spat,  and  converting  the  same, 
part  of  a  com-       Pleas :  as  to  so  much  of  the  first  count  as  relates  to  the 

mon  navigable  breaking  and  entering  the  said  close,  and  digging  up  the 
nver,  in  which       ,  ,    „  ,  ,         ,         .        ,  •  ,     o  r  • 

the  public  had  culch  &c.,  that  the  place  in  which  &c.  was  part  of  a  pub- 

*  d  tl'  \  d  '^^  *"^  common  navigable  river,  in  which  every  liege  sub- 
fendnnt  enter-  ject  &c.  had  the  liberty  of  fishing  and  dredging  for  oysters 
oyster  s'pat-*'^  ®"^  oyster  spat ;  wherefore  the  defendant,  being  &c.,  en- 
replication,  tered  into  the  said  place  in  which  &c.  to  fish  in  the  said 
spat  was  the     r'^er  and  to  dredge  for  oysters,  and  at  the  said  several  times 

spawn  or  when  &c.,  beioi:  seasonable  times  of  the  year  for  such  fish- 
young  brood  ,  °  "^   . 

of  oysters,  un-  ing  and  dredging  for  oysters,  and  at  the  said  several  times 

fit  for  the  food 

of  man ;  rejoinder,  that  the  public  had   the  right  of  fishing  for  oyster  spat  in  a  public 

river  : — Held,  ill  on  demurrer. 

Qfkere,  if  the  defendant  had  pleaded  that  he  took  the  oyster  spat  for  the  purpose  of 

bringing  it  to  perfection  ? 
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did  fish  there  by  trawUngi  dredging  and  otherwise  fishing         1840. 
for  oysters  and  oyster  spat,  and  then  unavoidably  a  little         ^. 
damaged  Sic.  and  removed  the  earth  and  soil  of  the  said  Mavor,  &c.  of 
dose,  and   the  said  soil  called  culch,  for  the  purpose  of         ^^^^ 
getting,  taking  and  removing  the  oysters  and  oyster  spat     Woolvst. 
therefrom,  and,  when  the  said  oysters  and  oyster  spat  had 
been  got  taken  and  removed  from  the  said  culch,  replaced 
and  left  the  same  in  the  said  part  of  the  said  river,  doing  no 
unnecessary  damage  &c.    To  the  second  count  the  defend- 
ant pleaded  a  similar  plea,  and  justified  the  taking  away 
and  converting  the  oysters  and  oyster  spat« 

Replication,  admitting  that  the  river  Blackwater  was  a 
public  navigable  river,  yet  that  the  said  part  of  the  said 
river  was  within  the  boundaries  of  the  borough  of  Maldon, 
and  within  the  body  of  the  county  of  Essex.  AllegatioOi 
that  oyster  spat  ia  the  spawn  or  young  brood  of  oysters 
cast  by  oysters,  and  not  fully  grown  or  formed  into  oysters, 
or  fit  for  the  use  of  man,  and  that  the  oyster  spat  in  the 
plea  mentioned  was  lying  fixed  and  adhering  to  the  said 
Calebs  to  receive  nourishment  and  grow  to  perfection,  and 
so  that  the  same  could  not  be  fished  up  without  removing 
such  culch.  Verification.  The  replication  to  the  second 
plea  was  similar,  but  alleged  also  that  the  plaintiffs  were 
possessed  of  a  certain  close,  part  of  the  said  river,  and  oyster 
spat  was  lying  there,  8ic. 

Rejoinder :  that  all  the  liege  subjects  &c.  bad  of  right 
the  liberty  and  privilege  of  fishing  and  dredging  for  oyster 
spat  8cc.,  and  of  removing  the  earth  and  culch,  so  far  a^ 
might  be  necessary  for  detaching  the  said  oyster  spat  there- 
from ;  wherefore  &c.  Similar  rejoinder  to  the  second  re- 
plication. 

General  demurrer  and  joinder. 

The  case  was  argued  in  Michaelmas  term  last  (a). 

Stephen  Serjt.  in  support  of  the  demurrer.     It  may  be 
(a)  Before  Lord  Denman  C.  J.,  PaUetOfif  Williams  ttndh  Coleridge  Js. 
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1840.         admitted  that  in  arms  of  the  sea  and  public  navigable  rivers 

"^-^^^^^       the  public  have  a  right  to  catch  fish,  but  even  there  a  seve- 
Tlie  . 

Mavnr  &c.  of  ^^^  fishery  and  right  to  exclude  the  public  may  exist;  Hale, 

Maldon       d.  j,  M.  p.l,  c.  5  (fl),  Lord  Fitzwalter's  case  (6),  Carter  v. 

Vm 

WooLVET.  Murcoi{c)\  and  such  waters  are  not  so  hr puhlici  juris  as 
to  give  a  common  law  right  of  towing  on  the  banks  of 
rivers.  Ball  v.  Herbert  {d);  or  of  using  the  sea  shore  for 
bathing,  Blundell  v.  Catterall  {e).  The  question  now  is, 
whether  the  common  law  right  of  taking  fish  extends  to 
oysters,  and  at  all  events  to  oyster  spat,  which  is  not  fit  for 
the  food  of  man,  and  which  is  attached  to  the  soil  where  it 
is  found.  The  question  arose  as  to  the  right  of  taking  shell 
fish  on  the  shore  of  the  sea,  in  Bagott  v.  Orr{f),  but  was 
not  decided.  In  the  Year  Book,  12  Hen.  S,  p.  9,  the  law  as 
to  property  in  things^er^  natura  is  fully  gone  into,  and  it 
clearly  appears  that,  whilst  on  the  close  of  the  plaintiffs,  as 
the  oyster  spat  was  in  this  case,  they  had  a  property  in 
it.  An  oyster  bed  on  the  close  of  an  individual  would 
seem  per  se  to  be  a  several  fishery.  But,  even  if  oysters  be 
fish  to  which  the  common  law  right  extends,  it  has  always 
been  the  policy  of  the  law  to  prevent  the  capture  of  the 
spawn  of  fish.  A  series  of  statutes  on  the  subject  are  col- 
lected in  Chittt/*s  Game  Laws,  369  et  seq.  Thus  the  13 
jRic.  2,  Stat.  ],  c.  19»  prohibits  the  use  of  any  nets  or  en- 
gines by  which  the  fry  or  breed  of  any  fish  may  be  in  anywise 
destroyed.  So  also  the  SJac*  1,  c.  12,  imposes  a  penalty  for 
taking  the  spawn  or  brood  of  any  sea  fish.  {^Patlewn  J. 
Bridger  v.  Richardson  (g)  is  a  decision  upon  that  statute 
with  respect  to  oyster  spawn.]  In  that  case,  which  is  ad- 
mitted to  be  good  law,  the  oyster  spat  was  taken  up  for 
the  purpose  of  preservation,  not  of  destruction ;  and  the 
Court  held  that  the  statute  did  not  apply  to  such  a  case. 
But  the  defendant  has  not  brought  himself  within  that  case, 

(a)  Hargr.  L.  T.  18.  («)  5  B.  &  Aid.  268. 

(6)  1  Mod.  105.  C/)  ^  B.  &  P.  472. 

(c)  4  Burr.  2162.  (g)  2  Mau.  &  S.  568. 
Id)  3  T.  R.  253. 
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for,  if  he  relies  on  it,  he  ought  to  have  pleaded  that  the  spat         1840. 

was  takeo  up  for  the  purpose  of  preservation ;  whereas  the      ^-^^^^ 

right  he  claims  is  general.     Then  several  acts  contain  ex-  Mayor,  &c.  of 

press  provisions  for  the  protection  of  oyster  spat,  such  as       Maldon 

9  Ann.  c.  26,  s.  2;  30  Geo.  9,  c.  21,  s.  2,  and  dl  Geo.  3,     VVoolvet. 

c.  51.     The  preamble  of  the  last  mentioned  statute  states 

that  the  maintenance  of  oyster  fisheries  is  a  great  national 

object,  and  that  the  act  is  passed  to  prevent  the  destroying 

the  oyster  brood  therein;  which   shews  that  no  common 

law  right  of  taking  oyster  spat  can  exist.     He  also  cited  I 

Geo.  ],  St.  2,  c  18,  2  Geo. 2,  c.  19,  and  33  Geo. 2,  c. 27.    If, 

then,  contrary  to  the  policy  of  all  these  statutes,  there  are 

any  circumstances  under  which  the  defendant  would   be 

justified  in  taking  oyster  spat,  he  ought  to  have  pleaded 

them. 

WiglUman  contrjk.  A  distinction  is  sought  to  be  drawn 
between  the  common  law  right  to  take  fish  in  public  navi- 
gable rivers  and  to  take  oysters,  and  again  between  oysters 
and  oyster  spat ;  but  no  such  distinction  is  to  be  found  in 
the  books.  [^Patteson  J.  You  are  arguing  on  the  plea  to 
the  first  count.  The  plea  to  the  second  count  I  cannot 
understand ;  for  the  plaintiffs  claim  a  several  fishery,  and 
the  defendant  pleads  that  it  is  a  common  navigable  river,  in 
iihich  the  public  have  a  right  of  fishing.  Is  that  meant  as 
a  traverse  of  its  being  a  several  fishery?]  It  is  the  same 
plea  as  was  pleaded  in  Mayor  of  Orford  v.  'Richardson  {a), 
and  the  plaintiff  replied  there  an  exclusive  right  by  prescrip- 
tion. That  decision,  it  is  true,  was  reversed  (b),  but  on  a 
point  which  does  not  affect  the  character  of  the  plea.  It  is 
suflicienty  however,  for  the  defendant  to  succeed  on  the  first 
count,  on  which  the  question  is,  whether,  where  there  is 
DO  several  fishery,  the  defendant  is  justified  in  taking  oys- 
ters and  oyster  spat  in  a  public  river.  The  right  to  take 
shell  fish  seems  to  stand  exactly  on  the  same  foundation  as 

(a)  4  T.  R.  437.  {b)  2  H.  Bl.  182. 
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the  right  to  catch  floating  fish  :  Bagott  v.  Orr(a).     [Lord 
'^^r^      Denmau  C.J.  There  can  be  no  doubti  I  think,  that  ojfsters 
Ma3^or,  &c.  of  must  be  considered  as  fish :  it  is  more  questionable  as  to 
^  oyster  spat.]     No  distinction  has  ever  been  drawn  between 

WooLVET.  them.  Oyster  spat  may  not  be  fit  for  food ;  but  it  may  be 
useful  for  other  purposes,  whether  to  bring  it  to  a  state  of 
perfection  or  otherwise ;  and  it  is  not  to  be  presumed  that 
the  defendant  took  it  for  an  illegal  purpose.  Many  sta- 
tutes have  been  cited,  but  those  relating  to  oysters  all  refer 
to  several  fisheries^  or  to  oyster  beds  in  the  rivers  Thames 
and  Medway.  It  cannot  be  requisite  that  the  defendant 
should  have  pleaded  circumstances  to  exclude  himself  from 
their  provisions ;  if  he  is  to  be  brought  within  a  penal  sta- 
tute, the  case  should  have  been  made  out  by  the  plaintiffs' 
pleadings.  [Patteson  J.  The  defendant  has  to  exclude  a 
trespass;  if  he  goes  upon  the  «oil  of  another,  he  should 
state  circumstances  to  excuse  it ;  and^  therefore,  if  it  is  jus- 
tifiable to  take  oyster  spat  for  the  purpose  of  preservation, 
he  should  have  so  pleaded.]  The  defendant  relies  on  his 
common  law  right  to  catch  fish :  if  there  is  any  statutory 
provision  to  limit  that  right,  it  should  have  been  shewn 
by  the  plaintiffs.  But  it  has  been  held  that  taking  oyster 
spat  does  not  fall  within  the  provisions  of  Jac.  1,  which 
is  an  act  to  prevent  the  destruction  only  of  the  spawn  of 
fish. 

Stephen  Serjt.  in  reply.  Oyster  spat  is  not  fish.  It 
stands  in  the  same  relation  to  oysters  that  an  egg  does  to  a 
fowl.  Then  the  Case  of  Swans  (b)  shews  that  ratione  impo- 
tenlia  a  species  of  property  is  acquired  in  oyster  spat, 
when  on  the  soil  of  the  plaintiffs.  Bridget  v.  Richard- 
son  (c)  merely  shews  that  oysters  are  not  within  the  pro- 
visions of  Jac.  1.  But  that  statute  is  not  relied  upon  fur- 
ther than  to  shew  that  it  has  long  been  the  policy  of  the 

(a)  2  B.  &  P.  472.  (c)  2  Mau.  &  S.  568. 

(6)  7  Rep.  17  b. 
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legislature  to  protect  the  young  of  fish,  and  a  series  of  sta-         i840. 

tutes   has    been    cited,  protecting  oyster  spat   in   terms.      *^^^^ 

The 

Those  acts  negative  any  common  law  right  to  take  oyster  Mayor,  &c.  of 
spat.     It  is  argued  that  the  plaintiff  ought  to  have  pleaded      ^aldom 
that  the  oyster  spat  was  taken  for  purposes  of  destruction ;     Woolvet. 
and  that  might  have  been  so  if  the  defendant  had  been 
charged  with  taking  fish  generally ;  but  the  first  count  al- 
leges a  breaking  of  the  plaintiffs'  close.     It  lay  therefore 
upon  the  defendant  to  plead  a  full  justification  of  it.     The 
statutes  shew  that  taking  spat  generally  is  illegal,  and  the 
only  exception  is,  where  it  has  been  taken  for  purposes  of 
preservation;  Bridger  v.  Richardson  {a) ;  but  the  defendant 
reli^  on  the  right  to  take  generally,  which  would  include 
the  right  to  take  for  the  purposes  of  destruction. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  (after  stating  the  pleadings),  as  follows: — The  pre- 
servation of  the  spawn,  fry  or  brood  of  fish  has  been  for 
centuries,  since  13  Ric.  2,  a  favourite  object  of  legislation, 
and  the  statutes  passed  for  the  purpose  are  extremely  nu- 
merous. If  the  plaintiffs  had  in  their  declaration  or  repli- 
cation averred  that  the  oyster  spat  taken  by  the  defendant 
was  the  spawn,  fry  or  brood  of  fish,  the  defendant  could 
not  have  defended  himself  by  stating  his  immemorial  right, 
as  one  of  the  subjects  of  this  realm,  to  take  them  in  the 
plaintiffs'  close,  being  a  navigable  river.  But  the  declara- 
tion stated  that  '*  oyster  spat"  was  taken,  and  the  plea  jus- 
tifies taking  it  under  a  public  right  of  fishing.  Still,  how- 
ever, the  plaintiffs  have  alleged,  and  the  defendant  has  not 
denied,  that  the  oyster  spat  is  the  spawn  or  youtig  brood  of 
ojsters ;  and,  though  that  epithet  rather  applies  to  fish  than 
spawn,  and  all  the  other  circumstances  in  the  description 
given  in  the  replication  are  as  consistent  with  the  idea  of 

(a)  %  Mao.  &  S.  568. 
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1840.  fish  as  of  spawn,  yet  it  appears  to  us  that  the  word  spawn 

'^^IS^^  is  sufficient.     To  remove  it  is  unlawful  within  the  statutes 
The 

Mayor,  &c.  of  of  jRic.  2,  which  have  never  been  repealed,  but  frequently 

Maldon  jjggu  recognized,  and  the  immemorial  usage  cannot  have 

WooLvET.  legal  existence. 

Judgment  for  plaintiffs. 


Tuesday  EvANS  V.  Rees,  Esq. 

June  9d,       ,^ 
A  magistrate      -■-  RES  PASS  for  assault  and  false  imprisonment.     Pleas: 

has  no  right  to  j^  ^q^  guilty;  '2.  payment  of  money  into  Court. 

issue  a  wa^  ^^  ^  ^^^  .^  _^ 

rant  for  the  The  cause  was  tried  before  Gurney  B.,  at  the  Carmar- 

ofaS^n'^to  ^^^^  ^P""8  «««'^^^'  ^^^^-  '^^^  defendant,  who  was  a 
attend  to  magistrate,  having  taken   the  information  on  oath  of  the 

bis  appearance  P^'*^y  complaining,  in  an  assault  case,  and  that  the  plaintifF 

as  a  witness  at  ^gg  a  material  witness,  issued  a  summons  to  him  to  appear 

the  assizes, 

although  it  is    and  give  evidence  in   the  case   before  the  defendant  and 

sworn  that  the  other  magistrates.  The  plaintifF  not  having  attended  the 
witness  IS  ma-  °  ^  °,  . 

terial  and  has    summons,  a  warrant  was  shortly  afterwards  issued  against 

!*-»!^«,r»!l  ^^  him  by  the  defendant.  The  warrant  recited  that  A.  B.oi 
a  summons,  •' 

which  had  &c.  had  made  oath,  before  the  defendant  and  other  justices, 
issued,  to  give  ^hat  he  had  been  assaulted,  and  that  the  plaintiff  was  a  ma- 
evidence  be-  terial  witness;  that  the  defendant  had  issued  his  summons 
fore  the  ma- 
gistrate. &c.  requiring  the  plaintifF  to  attend  and  give  evidence;  that 

Ciiitfre,  w  e-  j^  j^^j  j^^^jj  proved  on  oath  that  the  summons  was  duly 
ther  a  magis-  ^  ...  . 

trate  can,  served,  but  that  the   plaintifF  did   not  appear,  and  said  he 

monstoeive  would  not  appear;  and  then  proceeded  as  follows:  "and 
evidence  be-  whereas  it  is  necessary,  for  the  ends  of  justice,  that  the 
been  disobey-    ^^'^  ^^*  (^he  plaintiff)  should  appear  at  the  next  assizes, 

ed,  issue  a  jq  \^q  |jg]j  gj^^  tjjg^  and  there  to  testify  his  knowledge 
warrant  to  .  ,  ° 

compel  the       concemmg  the  said  assault.     These  are  to  command  you 
tendance  *'"     ^^^  ®*'^  constables  to  bring  the  said  8cc.  (the  plaintifF)  be- 
fore me,  or  some  other  of  her  Majesty's  justices  &c.,  to 
find  sufficient  bail,  and  give  his  evidence  at  the  next  assizes 
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for  &c.,  and  testify  his  knowledge  concerning  the  said  i840. 
assault.*'  Under  this  warrant  the  plaintiff  was  taken  before 
the  defendant  and  other  magistrates,  and  for  this  trespass 
the  action  was  brought.  The  plaintiff  then  refused  to  give 
his  evidence,  unless  he  was  paid  for  his  time ;  defendant 
said  plaintiff  should  be  paid  when  the  other  witnesses  were 
paid.  Plaintiff  persisted  in  his  refusal  to  give  evidence,  and 
conducted  himself  with  some  violence,  and  was  eventuallyi 
by  the  orders  of  the  defendant,  taken  to  prison.  At  the 
trial  several  objections  were  taken,  on  behalf  of  the  plain- 
tiff, to  the  warrant,  but  the  most  material  was  that  the 
defendant  had  no  power  to  issue  the  warrant  for  the  pur- 
pose of  holding  the  defendant  to  bail  to  give  his  evidence, 
and  bis  lordship  was  in  favour  of  this  objection.  Verdict 
for  the  plaintiff  far  15/.,  ultrd  the  money  paid  into  Court, 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

CkilioH,  in  the  following  Easter  term,  having  obtained  a 
rale  nisi, 

£,  F.  Williams  now  shewed  cause.     The  rule  for  a  non- 
soit  cannot  be  made  absolute,  as  money  has  been  paid 
into  Court.     The  question  to  be  considered  is,  whether  a 
magistrate  has  power  to  issue  a  warrant,  after  summons,  to 
require  the  attendance  of  a  person  to  give  bail  for  his  ap- 
pearance as  a  witness.     Justices  out  of  sessions  had  no 
means  whatever  at  common  law  of  compelling  the  attend- 
ance of  witnesses.    The   1  &  2  P.  ^  ilf .  c.  1 3,  and  2  &  3 
P.  ^  M.  c.  10,  required  justices  in  cases  of  felony  to  bind 
witnesses  over  in  their  own  recognizance  to  appear  against 
the  prisoner.     Much  that  is  stated  in  the  '^  Justice"  of 
Lombard,  Dalton  and  Crompion,  is  erroneous.     At  the  pe- 
riod when  Lombard  wrote  it  was  considered  proper  strictly 
to  examine  the  prisoner  himself,  and  to  go  on  with  the  ex- 
iinination  of  witnesses  against  him  at  any  time  after  his 
commitment  and  before  trial.     No  court  of  oyer  and  ter- 
miner can  issue  a  warrant  to  secure  the  attendance  of  a 
witness ;  the  utmost  that  the  superior  courts  can  do,  is  to 
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issue  a  subpoena  ad  testificandum,  and  to  attach  the  party 
who  disobeys  it.  In  the  Game  Act,  1  &  2  Wili,  4,  c.  32, 
s.  40,  justices  are  authorized  to  issue  a  summons  requiring 
the  altendance  of  a  witness,  yet  if  the  summons  is  disobeyed 
they  are  not  authorized  to  issue  a  warrant,  but  merely  to 
impose  a  fine.  There  is  an  express  authority  upon  the  very 
question  in  1  U/zr/Zs  Justice,  1073(a) — "justices  have  no 
power  to  issue  a  warrant  to  compel  the  attendance  of  a 
witness  refusing  to  come  and  appear  before  them,  to  be 
examined  preparatory  to  trial,  however  material  the  facts 
may  be  which  such  witness  would  prove :"  Per  Garrow  C.J. 
and  Burton  J.,  Chester  spring  assizes,  1816,  MS.  (He 
was  then  stopped.) 

Chilton  and  Evans  contra.  The  warrant  is  good  at  all 
events,  on  the  ground  that  the  plaintiff  had  been  guilty  of 
a  contempt.  The  refusal  to  attend  and  be  bound  over  as 
a  witness  is  a  contempt,  for  which  the  magistrate  may  com- 
mit, "  and  this  is  virtually  included  within  their  commission, 
and  by  necessary  consequences  upon  the  statute  of  1  &.  2 
P.  S^  M.  c.  13,"  2  Hale,  P.  C.  282.  So,  although  7  Geo.  4, 
c.  64  does  not  expressly  authorize  the  magistrate,  whether 
in  felonv  or  misdemeanor,  to  do  more  than  bind  witnesses 
by  recognizance  to  appear,  it  does  not  follow  that  he  may 
not  exercise  the  authority  incident  to  his  office  to  deal  with 
a  recusnnt  witness  in  such  a  way  as  to  secure  his  appear- 
ance. [Lord  Denman  C.  J.  The  defendant  does  not  pro- 
fess to  commit  for  contempt.]  The  warrant  substantially 
recites  a  contempt.  It  has  been  decided  that  a  magistrate 
may  commit  a  married  woman,  who  refuses  to  appear  at 
tlie  sessions  to  give  evidence,  or  to  find  sureties  for  her 
appearance;  Bennet  v.  Watson (b);  yet  no  other  power 
seems  to  be  given  by  statute  than  to  make  the  witness  enter 
into  his  own  recognizance.  As  was  said  by  Lord  Ellen- 
bo/oNgh  C.  J.  in  that  case,  *'  The  law  intended  that  the 
witness  should  be  forthcoming  at  all  events,  and  it  is  a 

(a)  By  D'Oyly  and  Williams.  (6)  3  Mau.  &  S.  1. 
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lenient  mode,  which  the  statute  provided,  to  permit  the 
witness  to  go  at  large  upon  his  own  recognizance.  How- 
ever, that  is  only  one  mode  of  accomplishing  the  end,  which 
is  the  due  appearance  of  the  witness;  therefore  where  that 
mode,  as  well  as  the  end,  is  frustrated,  as  far  as  it  can  be, 
by  the  witness's  refusal,  it  seems  but  reasonable  that  the 
justice  should  be  warranted  in  committing,  which  is  the 
only  means  left  of  securing  the  end."  It  seems,  therefore, 
that  the  magistrate  has  a  right  to  do  all  that  is  necessary  to 
secure  the  end  according  to  the  particular  circumstances 
of  the  case. 

Lord  Denman  C.J. — This  warrant  would  have  the 
effect  of  keeping  the  witness  out  of  the  way,  for  he  might 
think  it  would  be  useless  for  him  to  attend  unless  he  could 
"find  suflScient  bail."     In  the  third  volume  oi  BurrCs  Jus- 
tice, ^7  (a),  there  is  a  note  of  a  case,  in  which  Graham  B., 
in  his  address  to  the  grand  jury,  censures  the  practice  of 
committing  witnesses  in  default  of  sureties,  as  a  general 
practice,  though  he  says  that  in  some  cases  it  may  be  justi- 
fied.     I  do  not  mean  to  throw  any  doubt  on  the  power  of 
magistrates  to  do  whatever  may  be  necessary  to  secure  the 
future  attendance  of  a  witness,  whether  in  cases  of  felony 
or  misdemeanor.     If  the  warrant  had  recited  that  it  had 
been  proved  that  the  plaintiff  was  a  material  witness  and 
had  refused  to  attend,  and  had  then  gone  on  simply  to 
require  his  attendance  to  give  information,  I  think  the  war- 
rant would  have  been  good.     But  here  it  is  taken  from  the 
statement  of  the  complaining  party  that  the  plaintiff  is  a 
material  witness,  and  the  warrant  then  goes  on  to  call  upon 
him  to  attend  and  find  sufficient  bail  for  his  appearance  at 
the  assizes.     The  warrant,  at  all  events,  goes  too  far,  and 
farther  than  in  Betinet  v.  Watson  (6),  where  the  party  com- 
mitted for  want  of  sureties  had  manifested,  in  the  presence 
of  the  committing  magistrate,  her  determination  not  to  give 
evidence. 

(a)  By  D'Oyly  and  Williams.  (6)  3  Mau.  &  S.  1. 
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Little  DALE  J. — I  am  of  the  same  opinion.  I  pronounce 
no  opinion  on  the  question,  whether  a  magistrate  can  issue 
his  warrant  against  a  person  who  disobeys  the  summons  to 
appear  before  the  magistrate  and  give  evidence.  But  I 
think  the  defendant  had  at  all  events  no  power  to  issue  his 
warrant  for  apprehending  the  plaintiff,  that  he  might  be 
brought  up  to  find  bail  for  his  attendance  at  the  trial. 


Patteson  J.  concurred. 

Williams  J. — I  should  be  sorry,  and  do  not  think  it  at 
all  necessary,  to  impeach  the  authority  of  Bennet  v.  Wat- 
5011(a).  Here  the  magistrate,  at  all  events,  anticipated  the 
case.  Before  requiring  bail,  he  should  have  had  the  wit- 
ness before  him,  and  ascertained  on  his  own  personal  know- 
ledge that  the  witness  refused  to  give  evidence  at  the  trial. 


Rule  discharged. 


(a)  3  Mau.  &  S.  1 . 


Thunday,  EvANS   V.    ReES. 

June  tUh. 

Thei)owerof  SlR  W.  W.  FOLLETT,  in  Hilary  term  last  (Jan.  11), 
enier^p^iudg-  ^^^   obtained   a   rule   to    shew  cause   why  the  defendant 

ment  nunc  pro  should  not  be  at  liberty  to  enter  the  judgment  in  this  cause 

tunc  does  not 

depend  in  any   nunc  pro  tunc. 

way  upon  17  This  was  an  action  of  replevin  ;  the  trial  lasted  four  davs 
Car,  2,  c.  8,  .  . 

but  exists  at  at  the  Brecon  spring  assizes,  1 839,  and  several  points  of 
common  law, 

and  may  be  exercised  ahhuu|;h  the  death  of  a  party  take  place  before  the  term  ensuing 
the  iperdicr,  and  although  also  more  than  two  terms  intervene  between  verdict  and  judg- 
ment, if  the  delay  be  not  that  of  the  party  seeking  to  enter  up  judgment. 

The  defendant,  who  had  obtained  a  verdict  at  the  spring  assizes,  died  before  the  first 
day  of  Easter  term.  In  that  term  the  plaintiff  moved  for  a  new  trial,  and  the  rule  was 
reujsed  on  the  last  day  of  the  term.  The  trial  of  the  cause  had  lasted  four  da}'S,  and  the 
costs  were  so  heavy  that  the  taxation  was  not  complete,  nor  was  judgment  signed,  until 
after  Trinity  term.  In  Michaelmas  term  following  notice  was  given  of  the  allow- 
ance of  a  writ  of  error,  on  the  ground  that  Judgment  had  not  been  signed  within  two 
terms  after  verdict.  In  Hilary  term  application  was  made  for  judgment  nunc  pro  tunc, 
and  was  granted,  the  Court  oonsidering  the  defendant's  representatives  free  from  laches. 
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law(ii)  were  raised  in  the  course  of  it.  The  defendant 
obtained  a  verdict.  The  defendant  died  the  3rd  of  April, 
before  the  commencement  of  the  following  Easter  term. 
Id  that  term  a  motion  was  made  on  behalf  of  the  plaintiff 
for  a  new  trial ;  the  Court  took  time  to  consider,  and  re- 
fused a  rule  on  the  last  day  of  the  term.  Judgment  was 
signed  on  the  24th  June.  On  the  following  day  a  sum- 
mons was  taken  out  to  set  aside  the  judgment  for  irregu- 
larity, but  no  order  was  made.  On  the  4th  November  last 
a  writ  of  scire  facias,  returnable  on  the  20th  of  the  same 
month,  was  sued  out  to  revive  the  judgment,  and,  on  the 
19th,  notice  of  the  allowance  of  a  writ  of  error  was  served, 
stating  the  ground  of  error  to  be  that  the  defendant  had 
died  after  verdict  and  before  judgment,  and  that  the  judg- 
ment was  not  entered  within  two  terms  after  such  verdict. 
The  affidavits  in  support  of  the  rule  stated  that  the  bill  of 
costs  consisted  of  fifty  sides,  that  the  bill  could  not  be  pre- 
pared for  taxation  before  the  end  of  Trinity  term  ;  that 
afterwards  the  master  declined  to  proceed  with  the  taxation 
in  consequence  of  the  summons  that  had  been  taken  out 
to  set  aside  the  judgment ;  that,  after  the  summons  was 
discharged,  several  attendances  before  the  master  became 
necessary,  and  that  his  allocatur  was  not  obtained  till  the 
]£th  July,  when  the  entry  of  the  judgment  was  completed 
by  inserting  therein  the  amount  of  the  master's  allocatur. 

Evans  and  E.  V.  Willianu  now  shewed  cause.  The  ob- 
ject of  this  rule  is  to  defeat  the  writ  of  error  which  has  been 
allowed ;  and  the  rule  cannot  be  made  absolute  unless  the 
defendant  bring  himself  within  the  17  Car.  %  c.  B,  s.  1, 
which  provides  that  the  death  of  either  party  between  the 
verdict  and  judgment,  shall  not  be  alleged  for  error,  "  so 
as  such  judgment  be  entered  within  two  terms  after  such 
verdict.**  Unless  judgment  in  such  a  case  is  entered  up 
within  two  terms  after  the  verdict,  the  Court  cannot  per- 
mit it  to  be  entered  up  afterwards  nunc  pro  tunc;  Copley  v. 

(a)  See  the  case,  2  P.  d;  D.  Q16. 
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Day  (a),  Rhodes  v.  Haigh(Jb),  and  Lawrence  v.  Hodgson  (c); 
and  the  practice  is  not  altered  by  rule  3  of  Hilary  term, 
4  Will,  4  \  Lanman  v.  Lord  Audley{d),  The  practice, 
indeed,  has  been  so  far  relaxed,  that  the  Court  has  allowed 
the  judgment  to  be  entered  up,  even  after  the  lapse  of  the 
two  terms,  where  the  Court  itself,  under  peculiar  circum- 
stances, has  been  the  cause  of  the  delay.  Thus  in  Key  v. 
Sherwin  (e),  the  defendant  had  a  verdict  in  December,  1829» 
and  in  the  following  term  the  plaintiff  obtained  a  rule  nisi 
for  a  new  trial,  which  stood  over  for  a  long  period  by  the 
act  of  the  Court.  The  defendant  died  in  November,  1830. 
The  Court,  after  a  lapse  of  two  years  and  a  half  from  the 
date  of  the  verdict,  allowed  the  judgment  to  be  entered  up 
nunc  pro  tunc.  The  delay,  however,  must  be  entirely  the 
delay  of  the  Court,  and  the  party  himself  must  be  free 
from  all  laches.  Thus  in  Vaughan  v.  Wilson  (f),  Tin- 
dal  C.  J.  observed,  *'  in  Lawrence  v.  Hodgson  (c)  it  was 
expressly  decided  that  the  Court  will  not  interfere  where  the 
delay  arises  from  the  act  of  the  party.  Here  the  agreement 
was,  that  judgment  should  be  entered  by  the  plaintiff  on 
6th  June.  It  was  not  entered  on  the  6th,  7th,  or  8th,  and 
then  the  defendant  died ;  and  the  plaintiff  now  calls  on  us 
to  say  that  we  have  power  to  order  it  to  be  entered  up 
nunc  pro  tunc,  as  of  the  6th  June,  with  a  stay  of  execution 
till  the  13th.  But  it  is  to  be  observed  that  in  the  interval, 
which  the  plaintiff  allowed  to  elapse,  the  distribution  of 
the  defendant's  assets  was  altered  by  operation  of  law,  and 
there  having  been  laches  on  the  plaintiff  with  reference  to 
the  conflicting  rights  of  other  parties,  the  Court  has  no  au- 
thority to  enter  up  judgment  nunc  pro  tunc."  In  jDoe  d. 
Taylor  v.  Crisp  (g)  also,  where  a  verdict  was  found  subject 
to  a  special  case  at  the  summer  assizes,  1835,  and   the 

(c)  4  Taunt.  702.  (e)  1  M.  &  Scott,  620. 

(6)  3  D.  &  R.  608.  (/)  4  Bing.  N.  C.  116 ;  S.C,5 

(c)  1  Y.  &  J.  368.  Scott,  404. 

(d)  2  M.  &  W.  535.  (g)  7  Dowl.  P.  C.  584. 
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case  was  not  settled  and  set  down  for  argument  until  Mi-  1840. 
chaelmas  term,  1836,  one  of  the  parties  having  died  in 
February,  18J6,  the  Court  refused  to  let  judgment  be 
entered  up  nunc  pro  tune.  In  Blewett  v.  IVegonnhig  (a) 
the  plaintiff  obtained  a  verdict  at  the  spring  assizes,  1834, 
and  a  rule  nisi  for  a  new  trial  was  obtained  in  the  follow- 
ing term,  the  plaintiff  died  in  March,  1835,  and  in  Trinity 
term,  1835,  the  rule  was  discharged.  In  Easter  term,  1836, 
the  Court  ordered  judgment  to  be  entered  up  nunc  pro 
tunc,  though  more  than  two  terms  had  elapsed  since  the 
discharge  of  the  rule,  on  the  ground  that  it  appeared  that 
the  delay  was  occa9ioned  by  the  taxation  of  costs,  and  that 
no  dilatoriness  could  be  imputed  to  the  plaintiff.  But 
it  is  to  be  observed  that  not  a  single  authority  was  cited  in 
that  case;  and  that  in  that  as  well  as  the  other  cases  which 
may  be  relied  on  in  support  of  the  present  rule,  the  party 
was  alive  in  the  term  of  which  it  was  sought  to  enter  judg- 
ment, whereas  here  the  party  died  before  the  first  day  of 
the  term  following  the  verdict,  the  suit  has  abated,  and  the 
Court  has  no  power  to  enter  up  judgment. 

In  this  case  the  delay  has  not  been  occasioned  by  the 
act  of  the  Court.  Although  the  rule  for  a  new  trial  was 
not  disposed  of  until  the  last  day  of  Easter  term,  it  does 
not  appear  from  the  affidavits  that  the  defendant's  agents 
knew  of  the  pendency  of  the  rule,  and,  if  they  did,  they 
might,  notwithstanding,  have  made  preparations  for  taxing 
costs.  The  whole  of  Trinity  term,  too,  is  suffered  to  elapse, 
during  which  judgment  might  have  been  signed  without 
waiting  for  the  taxation,  for  it  is  enough  to  sign  judgment 
under  the  provisions  of  17  Car,  2,  c.  8,  it  need  not  be  for- 
mally entered  up:  Helie  v.  Baker {b):  and  the  present  rule 
should  have  been  moved  for  in  Michaelmas  term,  as  soon 
as  the  defendant's  agents  had  notice  of  the  writ  of  error. 

Sir  W,  W,  Follett  and   Chilton  contr^.     The  result  of 
the  authorities  is  clear,  that  the  Court  will  allow  judgment 

(a)  4  A.  &  E.  J  002.  {h)  1  Sid.  385. 


£VAK8 
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1840.  to  be  entered  up  more  than  two  terms  after  the  verdict  in 
cases  of  this  sort,  if  the  delay  has  been  occasioned  by  the 
act  of  the  Court,  and  that  it  will  not  do  so  if  the  delay  has 

^^^  been  that  of  the  party  himself.  Sometimes  the  Court  has 
hesitated  to  grant  the  indulgence,  lest  the  estate  of  the 
deceased  should  be  prejudiced,  but  here  the  application  is 
on  behalf  of  the  estate.  In  Green  v.  Cobden  (a),  authori- 
ties were  cited  against  the  application,  yet  the  Court  or- 
dered judgment  to  be  entered  up,  although  a  much  longer 
delay  might  have  been  imputed  to  the  party  than  in  this 
case.  It  would  have  been  improper  by  preparing  for  the 
taxation  of  costs  to  have  incurred  an  expense  which  might 
be  useless;  and  an  application  for  judgment  de  bene  esse 
would  have  been  without  precedent.  It  might  have  been 
equally  said  in  Bleweit  v.  Tregonniug{h)  that  the  party 
should  have  prepared  by  anticipation  for  the  taxation  of 
costs.  It  might  also  have  been  objected  there,  as  here, 
that  the  party  entitled  to  judgment  did  not  depose  that  he 
knew  of  the  rule  questioning  his  title  to  judgment.  In  a 
cause  like  the  present,  which  lasted  four  days,  and  gave 
rise  to  frequent  discussion  of  points  of  law,  the  defendant's 
agents  must  have  expected  there  would  be  a  motion  for  a 
new  trial ;  it  must  be  assumed  that  the  pendency  of  the 
rule  was  known  to  them. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  on  a  subsequent  day  in  this  term 
(June),  delivered  the  judgment  of  the  Court(c). — This  was 
a  motion  to  enter  up  judgment  nunc  pro  tunc,  made  by  the 
executors  of  a  defendant  in  replevin.  The  cause  was  tried 
at  the  spring  assizes  ]839>  and  the  defendant  obtained  a 
verdict.  The  defendant  died  on  the  3d  April  before  the 
ensuing  Easter  term.     Within  the  first  four  days  of  that 

(«)  4  Scott,  486.  (c)  Lord  DenmaHy  C.  J.,  LiuU' 

(6)  4  A.  &  £.  1002.  daky  Patteton,  and  Wiliiam  Js. 
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term  the  plaintiff  moved  for  a  new  trial.  The  Court  took  ]84o. 
time  to  consider  the  question,  and  on  the  8th  May  (the  last 
day  of  the  term)  refused  a  rule.  Judgment  was  entered  up 
on  the  li4th  June,  twelve  days  after  the  end  of  Trinity  term. 
The  taxation  of  costs  was  not  completed  until  the  6th  July. 
An  application  was  then  made  at  chambers  to  set  aside  the 
judgment,  which  was  dismissed.  On  the  19th  November  a 
writ  of  error  was  served  by  the  plaintiff.  On  the  11th  Ja- 
nuary, 1840,  the  present  motion  was  made. 

On  the  argument  it  was  contended  that  the  Court  had 
no  power  to  grant  the  rule,  because  the  party  died  between 
the  verdict  and  the  first  day  of  the  term,  which  makes  it 
necessary  to  refer  to  the  statute  17  Car.  2,  for,  if  the  judg- 
ment be  entered  as  of  the  first  day  of  Easter  term,  1839»  it 
will  still  be  after  the  death  of  the  party,  whereas  in  all 
the  cases  in  which  the  Court  has  directed  judgment  to  be 
entered  nunc  pro  tunc,  the  party  had  died  after  the  first 
day  of  the  term  ensuing  the  verdict,  and  so  the  Court  by 
ordering  the  judgment  to  be  entered  as  of  the  first  day  of  the 
term  has  made  it  good  at  common  law,  being  before  the 
death  of  the  party.  But  there  is  no  ground  for  this  dis- 
tinction. The  power  of  the  Court  to  enter  judgment  nunc 
pro  tunc  does  not  in  any  respect  depend  upon  the  statute 
17  Car.  9..  It  is  a  power  at  common  law,  and  by  the 
ancient  practice  of  the  Court,  to  prevent  an  unjust  preju- 
dice to  the  suitor  by  the  delay  unavoidably  arising  from 
the  act  of  Court,  and  has  been  uniformly  exercised,  unless 
the  delay  is  imputable  to  the  laches  of  the  party  applying. 
The  effect  of  the  judgment  when  entered  may  depend  on 
the  statute  17  Car.  2,  but  the  power  to  enter  it  does  not. 

The  proviso  in  Rule  3  of  Hilary  term,  4  Will,  4,  has 
made  no  difference ;  it  merely  preserves  the  power  of  the 
Court  or  a  judge,  notwithstanding  the  direction  that  judg- 
ments shall  in  general  take  effect  from  the  actual  time  of 
entry. 

The  question  in  the  present  case  is  therefore  reduced 
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to  this,  whether  the  delay  was  occasioned  by  the  act  of  the 
Court,  or  by  the  laches  of  the  party.  Now  it  is  clear  that 
the  party  was  prevented  by  the  act  of  the  Court  from  en- 
tering up  judgment  during  the  whole  of  Easter  term,  18399 
that  is,  until  the  8th  of  May.  During  the  interval  between 
that  day  and  the  ]'2th  of  June  (the  last  day  of  Trinity 
term),  judgment  might  have  been  entered  up  without 
any  leave  of  the  Courts  and  would  have  been  good  under 
the  statute  17  Car,  2.  There  was  nothing  whatever  to 
prevent  the  party  from  taxing  costs  and  entering  up  judg- 
ment in  that  interval.  But  it  appears  that  the  case  was 
one  of  great  length  and  intricacy,  and  required  a  longer 
time  to  prepare  the  necessary  materials  and  to  complete 
the  taxation.  It  is  not  directly  sworn^  but  we  think  it  fair 
to  assume  that  the  parties  now  applying  were  aware  that 
the  Court  were  deliberating  as  to  the  granting  a  rule  for 
a  new  trial  until  the  last  day  of  Easter  term ;  and^  if  so, 
they  were  justified  in  taking  no  steps  to  prepare  for  taxa- 
tion of  costs,  which  might  have  incurred  fruitless  expense, 
prior  to  the  8th  of  May,  and,  as  already  stated,  the  interval 
between  that  day  and  the  12th  of  June  appears  to  have 
been  too  short.  We  think,  therefore,  that  no  laches  can 
fairly  be  imputed  to  them  in  not  having  signed  their  judg- 
ment before  the  time  when  they  did  actually  sign  it.  Nei- 
ther was  there  any  laches  in  not  applying  for  the  present 
rule  until  Hilary  term,  1840,  for  they  had  no  reason  to 
suppose  that  such  an  application  was  necessary  until  they 
were  served  with  the  writ  of  error,  which  was  very  late  in 
Michaelmas  term. 

The  rule  therefore  must  be  made  absolute. 

Rule  absolute. 
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1840. 

White  v.  TeaLE.  Monday, 

June  loth. 

Trover  for  a  box  of  clothes.     Plea:  not  guilty.     On  Evidence  of 

the  trial  of  the  cause  before  Lord  Denman  C.  J.,  at  the  llJj"Jbinndw 

London  sittings  after  Trinity  term,  1838,  the  plaintiff  gave  the  general 

efidence  of  a  demand  and  refusal.     Ilie  defendant  offered 

to  prove  that  the  goods  were  placed  in  his  custody  by  the 

plaintiff  (who  had  been  his  lodger),  to  be  kept  till  payment 

of  rent,  w  hich  never  had  been  paid.     His  lordship  refused 

the  evidence,  thinking  it  inadmissible  under  **  not  guilty." 

Verdict  for  the  plaintiff,  subject  to  a  motion  to  enter  the 

verdict  for  the  defendant. 

Piatt,  in  the  following  Michaelmas  term,  having  obtained 
a  rule  nisi, 

Kelly  and  Bagley  shewed  cause  (a).  The  question  is, 
whether  the  defendant  could  give  evidence  of  an  agreement  in 
the  nature  of  a  lien  under  the  general  issue.  The  plea  of  not 
guilty  denies  nothing  but  the  mere  fact  of  conversion,  and 
admits  the  inducement  in  the  declaration  **  that  the  plaintiff 
was  lawfully  possessed,"  that  is,  that  at  the  time  of  the  con- 
version he  had  the  right  of  immediate  possession,  which  is 
a  necessary  part  of  his  title  to  enable  him  to  maintain  trover, 
according  to  Gordon  v.  Harper  (6).  The  claim  of  lien  by 
the  defendant  for  rent  is  inconsistent  with  the  plaintiff's 
right  of  immediate  possession,  and  therefore  controverts 
the  very  right  which  has  been  admitted  by  the  plea.  The 
proper  plea  to  let  in  evidence  of  lien  would  be  a  special 
plea,  denying  the  plaintiff's  possession  as  of  his  own  pro- 
perty at  the  time  when  &c.;  Owen  v.  Knight  {c),  and  Scarfe 
V.  Morgan(d);  and  it  would  confuse  the  rules  of  pleading 
to  allow  the  same  evidence  under  the  general  issue.     In 

(a)  Easter  term  last,  (May  7),  (6)  7  T.  R.  9. 

before  Lord  Denman  C.  J.,  Lit  tie-  (c)  4  Bing.  N.  C.  54. 

dale,  Patteton  and  Coleridge  Js.  \d)  4  M.  &  W.  270. 
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1840. 


White 

V. 

Teale. 
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conformity  with  the  language  of  the  new  rules  of  pleading, 
it  was  decided  in  Frankum  v.  Earl  of  Falmouth  {a)  that,  in 
case  for  wrongful  diversion  of  water,  **  not  guilty"  puts  in 
issue  the  mere  foci  of  the  diversion  and  not  its  wrongful 
character.  That  authority  was  recognized  in  Slancliffe  v. 
Hardwick{b\  where  the  present  question  is  thus  alluded 
to,  "  a  doubt  may  however  arise  as  to  the  proper  course  to 
be  pursued,  where  the  defendant  has  a  lien  on  goods,  and 
there  has  been  only  a  refusal  to  deliver  on  demand,"  but  the 
point  is  expressly  left  undecided.  But  Barton  v.  Brown  {c) 
has  decided  that  the  defendant  cannot  set  up  absolute  pro- 
perty in  himself,  although  the  only  evidence  of  a  conversion 
is  demand  and  refusal.  If  then  the  defendant  cannot  set  up 
absolute  property  under  such  a  plea,  why  should  he  be 
allowed  to  set  up  a  temporary  property,  such  as  lien  ?  In 
either  case  the  objection  is  equally  good  that  the  defendant 
seeks  by  his  evidence  to  dispute  that  which  he  has  already 
admitted  by  his  plea,  viz.  the  plaintiff's  right  of  immediate 
possession  at  the  time  when  &c.,  which  is  the  only  sort  of 
property  that  is  material  to  sustain  trover. 


Piatt  contr^,  admitted  the  authority  of  the  cases  cited, 
and  that  the  evidence  would  have  been  inadmissible  if  there 
had  been  an  actual  conversion,  but  contended  that,  as  there 
was  no  such  conversion  in  this  case,  the  evidence  should 
have  been  received,  to  shew  that  the  equivocal  act  of  re- 
fusal by  the  defendant,  on  demand,  did  not  amount  to  a 
conversion.  For  this  distinction  he  relied  on  the  dictum  in 
Stancliffe  v.  Hardwkk  (6). 

Cur.  adv.  vult. 

Lord  Den  MAN  C.  J.  (after  stating  the  case)  now  deli- 
vered the  following  judgment  of  the  Court. — The  Court  are 
of  opinion  that  the  evidence  was  not  admissible  under  the 


(a)  4  N.  &  M.  330. 

(6)  2  C,  M.  &  R.  1—11. 


(c)  5  M.  &  W.  298. 
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plea  of  not  guilty.     That  plea,  bj  the  new  rules,  denies         1840. 

only  the  conversion,  and  admits  the  title  of  the  plaintiff.       ^-^^/^^ 

White 
Now  that  title  consists  of  the  right  of  property  and  the  right  v. 

of  possession  at  the  time  of  the  alleged  conversion;  Gordon  Tbale, 
V.  Harper  {a);  but  a  lien  is  inconsistent  with  and  negatives 
the  plaintiff's  right  of  possession.  If,  therefore,  proof  of  it 
were  admitted  under  the  plea  of  not  guilty,  the  defendant 
would  be  allowed  to  give  in  evidence  at  the  trial  a  negation 
of  that  matter  which  he  has  by  his  plea  admitted  on  the 
record.  He  ought  to  have  traversed  that  the  plaintiff  was 
possessed,  as  of  his  own  property,  in  manner  and  form  as 
alleged  in  the  declaration,  and  then  he  would  have  put  in 
issue  the  plaintiff's  right  of  possession,  as  was  holden  in 
Owen  V.  Knight  (6),  and  would  have  been  entitled  to  prove 
the  lien  id  order  to  negative  that  issue.  The  case  of  Stan- 
cliffe  V.  Hardwick  (c)  was  cited,  in  which  the  Court  of  Ex- 
chequer in  giving  judgment  guard  against  being  supposed 
to  decide  that  a  lien  might  not  be  given  in  evidence  under 
a  plea  of  not  guilty,  in  order  to  answer  a  case  of  demand 
and  refusal  proved  by  the  plaintiff  as  evidence  of  a  conver- 
sion. The  Court  did  not  then  decide  that  a  lien  might  be 
given  in  evidence  under  the  plea  of  not  guilty,  but  used  the 
expressions  alluded  to  solely  for  the  purpose  of  leaving  that 
question  entirely  open.  Other  matters  were  touched  in  the 
argument,  on  which  we  need  not  now  remark.  The  rule 
must  be  discharged. 

Rule  discharged. 

(fl)  7  T.  R.  9.  (c)  3  C,  M.  &  R.  1—11. 

(6)  4  Bing.  N.  C.  54. 
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The  Queen  v.  The  Eastern  Counties  Railway 
Tuetdaj,,  Company. 

June  16/ A. 

Where  the         MANDAMUS.   The  writ  in  this  case  (a)  set  out  the  dif- 

made  a  rule       ferent  acts  {b)  under  which  the  Company  is  formed,   and 

absolute  for  a    recited,  that  in  pursuance  thereof  the  Company  had  pur- 
mandamus  to  "^  . 
a  railway           chased  lands  for  the   use  of  the  said  undertaking,  and  had 

Droceed^to°       begun  to  make,  and  in  part  had  completed,  the  said  railway 

complete  their  between  London  and  Colchester,  in  the  county  of  Essex, 
line  nccordins;    t.iiij  i  m   •  -  '         r 

to  their  act  of  ^^^  ^"at  they   had  not  made  any   sutfacient  provision    for 

parliament,  on  setting  out,   executing,    or  working   the   line  of  the    rail- 
affidavits  by  f  ^      .  .  . 
which  it  ap-      way  beyond  Colchester,  or  in  the  counties  of  Norfolk  and 

peared  that  Suffolk,  and  ''  whereas  we  have  been  informed  &c.,  that 
the  Company  '  * 

had  no  inten-  one  Charles  St/monds,  of  the  town  of  Great  Yarmouth,  in 
w?th  °he^  ^^^  county  of  Norfolk,  esquire,  is  the  owner  of  a  certain 
works,  and  the  farm  &c.,  situate  in  the  parish  of  Wetheringsett,  in  the 
sued'  in  conse-  county  of  Norfolk,  which  are  described  in  the  schedule  to 

quence  recited  |jjg  g,.gj  mentioned   act,  and  through  which  said  farm   the 

that  the  Com-  .  .  .  ®      . 

pany  had  pur-    centre  line  of  the  railway,  as  laid  down  in  the  plans  thereof, 

chased  lands  fgfgrred  to  in  the  said  first  mentioned  act,  runs,  and  that 
from  L.  to  C,  '  ' 

but  had  made  he,  the  said  St/monds^  has  required  you  the  said  Eastern 
for  execuiinK  Counties  Railway  Company  to  set  out  and  define  the  line 
the  line  from  of  the  said  railway,  deviating  from  the  line  laid  down  in  the 
that  C.  k  was  plans  in  the  last  mentioned  act,  in  that  behalf  referred  to, 

the  owner  of     g^^j  ^^  proceed  to  make  and  complete  the  said  railway  from 

land  between  '  • 

C.  and  Y.,         London  to  Norwich,  and   Yarmouth,  yet  you,  well  know- 

th^Iine  in^the   '"§  ^^"  *^^^®  absolutely   refused  and   neglected,  and  still 

plan  of  the  do  refuse  and  neglect  to  purchase  the  lands  necessary  to 
Company 

^l"***lhf'l""H  ^""^    ^^®  ^^^'  ^'  ^^*'*''''*  ^^"""      ®"^  personal);  1  &  2  Vict.  Ixxxi. 

•J  ji  ties  Ruilwiiyy  2  P.  &  D.  643,  (local  and  personal). 

Ccirapany  to  (6)  6  &  7   Will,  4,  c.  cvi.  (local 

set  out  tiie  line 

and  to  proceed  to  complete  the  railway  from  C.  to  Y.,  but  the  Company  refused  to 
purchase  the  lands  neressary  &c.  or  to  set  out  and  complete  the  said  line,  and  there- 
upon commanded  the  Company  to  Cfmiplete  the  railway  ^c. : — Held,  that  the  writ  was 
ill,  as  it  contained  no  averment  that  the  Company  had  given  up  their  design,  or  that  they 
were  not  effecting  it  with  all  convenient  speed,  and  the  Court  could  make  no  inference 
to  that  effect. 
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the  making  and  completing  the  said  railway  and  lying  be- 
tween Colchester  and   Norwich,   and  Norwich  and  Yar-    ^     ^ 
mouth  aforesaid,  or  to  set  out  and  define  the  line  of  the  v,         * 

said  railway,  deviating  as  aforesaid,  or  to  make  and  complete  Counties 
the  said  railway  according  to  the  provisions  of  the  said  acts,  I  Railway 
in  contempt  &c."  The  writ  then  commanded  the  Com- 
pany to  make  and  complete  a  railway  from  London  to 
Norwich  and  Yarmouth,  "  and  especially  that  you  set  out 
and  define  the  line  of  the  said  railway,  particularly  that 
part  thereof  lying  between  Colchester  and  Norwich,  and 
Norwich  and  Yarmouth,  deviating  from  the  line  laid  down 
in  the  plan  &c.,  and  that  you  proceed  to  purchase  the 
lands  necessary  to  the  making  and  completing  the  said  rail- 
way"  8cc. 

The  return  stated  that  Symonds  had  not  required  the 
Company  to  set  out  and  define  the  line  of  the  said  railway, 
deviating  from  the  line  laid  down  in  the  plans  &c.,  and  to 
proceed  to  make  and  complete  the  said  railway  &c. 

That  the  Company  had  set  out  and  defined  the  line,  par- 
ticularly that  part  thereof  lying  between  Colchester  and 
Norwich,  and  Norwich  and  Yarmouth,  deviating  &c. 

That  the  Company  had,  from  the  time  of  the  said  act  in 
the  writ  first  mentioned,  hitherto  exercised  a  reasonable 
discretion,  option  and  judgment  in  making  and  completing 
the  said  railway,  and  in  compulsorily  requiring,  taking  &c. 
lands  under  the  said  acts ;  and  that,  in  exercise  of  such  rea- 
sonable discretion  See,  they  had  proceeded  to  make,  and 
had  made  certain  portions  of  the  railway,  and  had  pur- 
chased all  the  land  necessary  to  making  the  railway  between 
London  and  Colchester,  as  also  a  large  portion  of  the  lands 
which  are  necessary  &c.  between  Colchester  and  Norwich, 
and  Norwich  and  Yarmouth,  '^  which  said  last  mentioned 
lands  are  all  of  the  lands  so  lying  between  Colchester  and 
Norwich,  and  Norwich  and  Yarmouth,  which  we,  the  said 
Company,  in  the  exercise  of  such  reasonable  discretion  &c. 
as  aforesaid,  and  in  execution  of  the  powers  of  the  said  acts 
&c.,  have  deemed  expedient  and  proper  to  purchase  before 
the  issuing  of  the  said  writ. 
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That  by  virtue  of  the  said  acts  divers  subscriptions  and 
sums  of  money  had  been  received  and  advanced  to  and  for 
the  benefit  of  the  said  Company,  to  the  amount  of  933,045/. 
and  that  the  Company  had  partly  laid  out  and  expended 
the  said  sum  of  money  in  paying  for  the  expenses  of  the 
acts,  and  partly  in  purchasing  a  targe  portion  of  the  lands 
necessary  for  the  said  railway,  and  that  the  residue  of  this 
sum  amounted  to  9892/.,  now  remaining  in  the  hands  of 
the  said  Company  undisposed  of,  and  ready  to  be  laid  out 
and  expended  in  making  and  maintaining  the  said  railway, 
and  in  otherwise  carrying  the  said  acts  into  execution, 
"  which  said  last  mentioned  sum,  together  with  the  residue 
of  the  monies  which  we  are  by  the  said  acts  empowered 
and  authorized  to  raise,  borrow  &c.,  for  the  purpose  of 
making  and  completing  the  said  railway,  is  wholly  inade- 
quate and  insufficient  for  the  purchase  of  the  lands  neces- 
sary for  the  making  and  completing  of  the  said  railway  in 
the  said  writ  mentioned,  and  for  these  reasons  and  causes 
we,  the  said  Company,  have  not  proceeded  to  make  and 
complete  a  railway  from  &c. 

A  concilium  having  been  obtained,  the  case  was  set 
down  in  the  crown  paper,  and  was  argued  by  Sir  J,  Camp^ 
bell  A.  G,  and  Cresswell  for  the  crown,  and  by  Sir  W,  W, 
Folleti  for  the  defendants  on  a  former  day  in  this  term  (a). 


Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court: — In  this  case  the  Court  granted  a  mandamus  to 
complete  the  works  which  the  Company  had  undertaken 
to  execute  by  virtue  of  the  powers  entrusted  to  them  by  an 
act  of  parliament ;  a  return  was  made,  the  sufficiency  of 
which  being  questioned,  it  was  set  down  for  argument,  and 


(«)  June  10th,  before  Lord  Den- 
man C.  J.,  LUiledale,  Paiteson 
and  WilUamSy  Js.  As  the  judg- 
ment of  the  Court  proceeds  upon 


the  insufficiency  of  the  writ,  it  has 
been  deemed  unnecessary  to  give 
the  arguments  of  counsel  on  the 
return. 
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has  been  very  fully  discussed  before  us.  The  defendants,  1840, 
however,  denied  that  the  writ  of  mandamus  itself  was  legal,  ^>^^v^ 
and  on  that  preliminary  point  it  is  therefore  needful  that  ^  '^^^^ 
we  should  first  form  our  opinion.  We  were  told  that  our  l^he  Eastern 
power  to  issue  a  wnt  of  mandamus  ni  any  such  case  is  at  Railway 
least  doubtful,  and  were  properly  reminded  that  the  form  Compamy. 
and  method  of  proceeding  may  prevent  our  judgment  from 
being  revised  by  any  Court  of  error,  a  consideration  which 
certainly  ought  to  induce  great  caution  in  assuming  juris- 
diction, but  cannot  justify  us  in  declining  it,  where  the  law 
has  lodged  it  with  the  Court.  We  have  no  more  right  to 
refuse  to  any  of  the  Queen's  subjects  the  redress  which  vie 
are  empowered  to  administer,  than  to  enforce  against  them 
such  powers  as  the  constitution  has  not  confided  to  us.  It 
was  urged  that,  our  mandamus  to  compel  obedience  to  an 
act  of  parliament  implying  a  disobedience  at  present,  the 
prosecutor  may  indict,  and  having  that  remedy  does  not 
require  the  extraordinary  process  of  mandamus.  This  ar- 
gument appears  to  prove  too  much,  as  it  would  prevent 
the  Court  from  acting  in  all  cases  where  an  act  of  parlia- 
ment is  contravened;  besides,  the  indictment  does  not 
compel  the  performance,  but  only  punishes  the  neglect  of 
duty,  though  it  was  thought  proper  to  remind  us  that 
mandamus  might  do  no  more,  for  that  disobedience  would 
only  bring  the  parties  into  contempt  and  expose  them  to 
attachment,  which  would  but  end  in  individual  suffering, 
and  leave  the  required  act  still  undone ;  yet  we  are  not  in 
the  habit  of  supposing  that  persons  required  to  obey  the 
Queen's  writs,  issuing  from  this  Court,  will  incur  the  pe- 
nalty of  contempt  for  contumacy,  or  be  advised  to  evade 
the  known  and  antient  process  of  the  law.  Objections  were 
also  raised  to  mandamus  for  insuriug  the  execution  of  these 
works:  under  this  head  it  was  in  effect  insinuated  that  simi- 
lar acts  of  parliament  entail  no  duties  whatever  on  those  who 
may  procure  them ;  that  they  do  but  offer  a  boon  which  the 
projected  company  may  accept  or  reject,  or  partially  ac- 
cept and  partially  reject,  at  their  sole  will  and  pleasure  :  the 
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1840.         assertion,  appearing  in  them  all,  that  the  means  of  execnting 
tbe  intended  works  have  been  provided,  was  treated  as  no 
proof;  even  prirn^  facie,  that  they  have  sufficient  funds  for 
The  ESTEEM  jjjg^  purpose :  the   provision  for   disabling  the  company 
Railway      from  taking  land  after  the  lapse  of  a  certain  term,  was  put 
forth  as  a  proof  that  they  had  full  power  to  proceed  with 
their  works  or  abandon  them,  without  any  regard  to  the 
interest  of  others.  Some  decisions  of  the  Court  of  Chancery, 
which  have  enjoined  companies  not  to  take  possession  of 
certain  lands  peculiarly  circumstanced,  were  called  incon- 
sistent with  any  power  in  this  Court  to  require  that  pos- 
session should  be  taken  of  lands  under  circumstances  en- 
tirely different.     We  think  it  right  so  far  to  advert  to  these 
remarks,  that  we  may  wholly  disavow  them  as  having  at  all 
conduced  to  the  judgment  which  we  are  about  to  pronounce. 
When  we  made  the  rule  absolute  we  expressed  our  con- 
viction that  the  case  was  in  some  respects  new^  and  that  its 
circumstances  admitted  of  some  doubt  whether  our  power 
ought  to  be  applied  to  them.     We  shall  keep  our  minds 
open  for  the  discussion  of  all  such  doubts  on  every  proper 
occasion,  but  we  do  not  yield  to  them,  nor  is   it  necessary 
to  advert  to  them  in  coming  to  our  present  decision.      We 
neither  hold  the  Court  incompetent  to  enforce  execution  of 
an  act,  under  the  circumstances  disclosed  to  us  in  the  affi- 
davitSy  nor  think  any  of  the  reasons  which  we  have  enume- 
rated are  conclusive  against  making  our  mandamus  peremp- 
tory.    Those  points  will  be  as  much  open  to   argument 
hereafter  as  they  were  when  the  rule  was  obtained.     But 
it  will  be  perceived,  on  adverting  to  what  was  said  on  the 
former  occasion^  that  we  considered  the  facts  then   stated 
to  afford  strong  evidence  that  the  Company,  having  obtained 
an  act  for  a  particular  purpose,  had  stopped  short  of  effect- 
ing it,  and  satisfied   themselves   with  doing  less  than  one 
half  of  what  they  had  undertaken  to  do^  and  represented 
themselves  to  be  capable  of  doing.     It  was  by  that  under- 
taking and  representation  that  they  obtained  the  act^  and  the 
great  powers  of  occupying  land  and  raising  money,  which 
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it  bestowed.  We  could  not  recognize  their  right  to  say  to 
those  who  bad  contracted  with  them  and  to  the  public — 
''our  undertaking  does  not  bind  us^  because  our  statements 
were  untrue ;  we  have  nothing  to  consider  but  the  pecu- 
niary interests  of  the  Company,  and  claim  to  exercise  an 
unlimited  option  over  these  works,  and  every  part  of  them." 
The  rule  was  made  absolute  and  the  writ  was  directed  to 
go,  on  the  supposition  that  they  had  no  intention  to  pro-* 
ceed  bonft  fide  with  their  works,  and  had,  on  the  contrary, 
abandoned  all  intention  to  complete  them.  But  the  pro- 
secutors of  the  writ  have  stated  no  such  facts.  Their 
statements  may  raise  a  suspicion  on  the  subject,  but  fall  far 
short  of  proof.  The  acts  are  recited  in  the  inducement  to 
the  writ,  especially  the  power  to  vary  their  line  within  a 
given  time,  or  that  otherwise  they  must  abide  by  the  line 
laid  down  in  the  plains.  The  writ  proceeds  to  allege  that 
Charles  Symonds  fs  the  owner  of  lands  near  Yarmouth, 
enumerated  in  the  schedule,  and  has  required  the  Company 
to  set  out  and  define  the  line  of  the  railway  deviating  from 
that  in  the  plans,  and  to  proceed  to  make  and  complete  the 
railway  to  Norwich  and  Yarmouth,  ''yet  you,  well  knowing 
the  premises,  but  not  regarding  your  duty  in  that  behalf, 
have  absolutely  refused  and  neglected,  and  still  do  refuse 
ami  neglect  to  purchase  the  lands  necessary  to  the  making 
and  completing  the  same  railway,  and  lying  between  Col- 
chester and  Norwich,  and  between  Norwich  and  Yarmouth, 
or  to  set  out  and  define  the  line  deviating  as  aforesaid,  and 
afterwards  to  complete  the  whole  road ;  to  set  out  the  de- 
viated line  especially,  and  to  purchase  the  lands  necessary 
for  tbat  purpose."  Here  is  no  averment  that  the  Company 
have  given  up  their  design  or  have  wilfully  exercised  any  in- 
jurious option,  or  that  they  are  not  effecting  it  with  all  con- 
venient speed,  or  that  even  a  reasonable  time  has  elapsed, 
io  the  opinion  of  the  prosecutors,  without  due  preparation 
beiug  made,  or  that  it  would  not  be  more  advantageous  to 
all  concerned  to  abide  by  the  original  line  than  set  out  and 
define  a  different  one.    The  gravamen  rests  in  the  simple 
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1840.         form  of  a  coraplaint,  that   the  Company  has  refused   to 
Jj]**^!^^*''^       purchase  lands  at  the  time  when  Mr.  Symotids  required 
•c,  tbem  to  do  so,      1  here  is  no  inconsistency  between   this 

"^o  ^nt'^'^^^'*  and  the  possible  fact  of  their  having  done  all  that  prudence 
Railway  authorized  to  obtain  such  lands  at  equitable  prices,  and 
refused  to  purchase  because  fair  bargains  could  not  be  ob- 
tained. We  can  infer  no  fault ;  it  must  be  distinctly  charged, 
and  the  charge  as  it  stands  is  quite  insufficient,  and  falls 
decidedly  below  the  case  which  we  thought  was  made  rea- 
sonably probable  by  the  affidavits  on  both  sides. 

Judgment  for  the  defendants. 


Company. 


The  Queen  v.  The  Rev.  Dr.  D'Oyly  and  others. 
Monday,  The  QuEEN  V.  Hedger,  Esq.  and  others. 

June  \itn 
The  rector  of    SiR  F.  POLLOCK,  in  Easier  term  last,  obtained  a  rule 

the^richt  to*      calling  upon  Dr.  UOyly,  as  rector,  and  the  other  defend- 

preside  at  a  ants,  as  churchwardens,  of  the  parish  of  St.  Mary,  Lambeth, 
vestry  held  for   _  ,  ,  •      r  i  i       •  j 

the  election  of  ouney,  to  shew  cause  why  a  writ  of  mandamus  should  not 

churchwar-  issue,  commanding  them  to  convene  a  vestry  for  the  pur- 
dens,  and  also,  .         °  .       "^  .  *^ 

as  president  of  pose  of  electing  churchwardens  of  the  said  parish. 

such  meeting,  rj.j^^  affidavits,  on  which  the  rule  was  obtained,  contained 
to  grant  a  poll,  '  ' 

if  demanded,  the  following  statements:  —That  the  parish  has  four  church- 
timeand  place  wardens.  That  on  Sunday,  the  1 1th  April,  1840,  notice 
of  taking  It.       was  published,  and  signed  by  one  of  the  churchwardens  and 

one  of  the  overseers,  that  a  vestry  would  be  held  at  the 
Boys*  School  Room,  on  the  21st  April,  at  11  o'clock  a.m., 
for  the  election  of  churchwardens,  and  for  the  nomination 
of  overseers  &c.,  and  for  other  purposes.  That  on  the  same 
nth  April  there  appeared  the  following  notice,  signed  by 
Dr.  UOyly: — •*'  Notice  is  hereby  given,that  if  at  the  annual 
vestry  for  the  election  of  parish  officers,  and  other  business, 
which  will  be  held  in  the  Boys'  School  Room,  Lambeth 
Green,  on  Easter  Tuesday  next,  at  1 1  o'clock  in  the  fore* 
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noon,  any  poll  or  polls  should  be  demanded  and  granted,  1B40. 
the  same  will,  for  the  convenience  and  security  of  the  inha- 
bitants and  other  persons  entitled  to  vote,  be  deferred  to  the 
end  of  the  other  business,  and  will  be  opened  and  proceeded  D'Oylit. 
with  at  the  usual  place  of  polling,  at  the  porches  of  the 
parish  church  of  St.  Mary,  immediately  after  the  close  of 
such  other  business,  till  5  o'clock  of  that  day,  and  will  be 
continued  for  three  successive  days,  from  8  o'clock  in  the 
forenoon  till  5  o'clock  in  the  afternoon,  and  will  finally  close 
at  5  o'clock  in  the  afternoon  of  the  last  day  of  polling. 
The  rate-payers  entitled  to  vote  are  requested  to  bring  with 
them  the  receipts  for  the  payment  of  the  last  poor-rate  paid 
by  them."  That  the  church  porches,  in  bad  weather,  having 
been  found  an  inconvenient  polling  place,  a  majority  of  the 
churchwardens  wrote  to  Dr.  D'Oyly,  requesting  that  the 
poll  should  take  place  at  the  Boys'  School  Room,  and 
giviug  notice  that  it  would  be  prepared  for  the  purpose. 
That  on  the  19th  April,  the  following  notice  was  published, 
and  signed  by  three  of  the  churchwardens  and  four  overseers 
of  the  parish : — "  Notice  is  hereby  given,  that  several  inha- 
bitant rate-payers  having  objected  to  the  poll  (if  demanded 
and  lawfully  granted)  being  taken  at  the  church  porches, 
and  we  the  overseers  and  churchwardens  being  of  opinion 
that  any  poll  of  the  vestry  may  be  taken  with  more  conve- 
nience to  the  voters  and  with  more  propriety  at  the  school 
room,  or  some  other  convenient  place,  do  give  notice  that 
we  shall  make  arrangements  to  take  the  poll  at  the  school 
room,  and  shall  propose  to  take  the  sense  of  the  vestry  as  to 
the  most  convenient  and  proper  place  for  taking  the  poll." 
On  the  following  day  the  three  churchwardens,  who  signed 
the  above  notice,  received  a  letter  from  Dr.  UOylt/,  ex- 
pressive of  his  determination  to  take  the  poll  at  the  porches 
of  the  church,  as  being  the  most  convenient  place.  That 
the  vestry  was  held  on  the  2 1st  April,  at  the  school  room, 
pursuant  to  the  notice,  when  the  deponents  attended.  That 
the  rector  attended  and  took  the  chair.  That  after  the 
rector  had  appointed  his  churchwarden,  according  to  the 
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1840.  custom  of  the  parish,  three  persons,  of  the  name  of  FaU, 
Barton,  and  Iluni,  were  proposed  and  seconded  as  church- 
wardens by  one  party,  and  three  others,  Evans,  GrisseU  and 
DOyLv.  Bright,  by  another  party.  That  a  shew  of  hands  was 
m  taken  by  the  rector,  who  declared  it  to  be  in  favour  of  the 
first  three.  That  certain  rate-payers  then  handed  to  the 
rector  a  written  demand  of  a  poll  on  behalf  of  the  other 
three.  That  deponents  thereupon  protested  against  the 
rector  taking  upon  himself  to  make  any  grant  of  the  poll 
and  regulating  the  manner  of  holding  the  same  without  the 
intervention  of  the  vestry,  and  that  the  rector  stated  that  he 
should  take  upon  himself  to  grant  a  poll  in  accordance  with 
the  notice  published  by  him.  That  the  rector  did  accord- 
ingly grant  a  poll  in  conformity  with  his  own  notice.  That 
two  of  the  deponents  protested  against  this  course,  and 
requested  that  the  sense  of  the  vestry  should  be  taken,  and 
handed  to  the  rector  a  paper  containing  the  terms  of  a  mo- 
tion, that  the  poll  should  be  taken  at  the  school  room,  to 
commence  at  9  each  morning.  That  the  rector  refused  to 
put  the  motion.  That  the  vestry  then  proceeded  to  the 
nomination  of  overseers  and  other  business,  at  the  close  of 
which,  it  being  then  7  o'clock,  the  rector  announced  that 
the  poll  would  not  commence  till  the  following  rooming. 

That  it  did  not  appear  that  the  rector  had  ever  taken 
upon  himself  the  exclusive  regulation  of  the  poll,  except  in 
two  instances,  the  first  in  1832,  and  that  on  both  occasions 
his  right  to  do  so  had  been  protested  against.  That  the 
poll  was  taken  as  directed  by  the  rector,  and  that  some  of 
the  deponents  protested  against  it  both  at  its  commencement 
and  at  its  close. 

The  affidavits  in  answer  stated,  that  there  were  then 
10,000  rate-payers  in  the  parish,  of  whom  a  very  small  por- 
tion only  could  be  accommodated  in  the  school;  that  the 
school  had  been  tried  and  found  inconvenient ;  that  the  polls 
had  almost  invariably  been  taken  at  the  porches  of  the 
church ;  that  Evans,  GrisseU  and  Bright,  had  a  very  large 
majority  on  the  poll ;  that  all  the  applicants  for  the  rule, 
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ticept  ooe,  who  was  not  a  rate-payer,  had  polled  at  the 
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Sir  J.  Oimpbell  A.  G.,  Thesiger  and  Stoannp  shewed  ^*Orhr. 
cause  (a).  The  circumstance  that  all  the  applicants  for  this 
role,  who  were  voters,  took  part  and  acquiesced  in  the  elec- 
tion 18  of  itself  a  sufficient  ground  for  discharging  the  rule. 
h  appears  also  that  the  rector  adjourned  the  poll  to  the 
most  convenient  place,  and  that  8  o'clock  in  the  morning 
was  fixed  upon  to  enable  persons,  who  chose,  to  vote  before 
proceeding  to  their  own  private  business ;  that  Grissell  and 
his  party  had  a  large  majority ;  and  it  does  not  appear  that 
the  mode  of  conducting  the  poll  excluded  any  voter.  Camp* 
Ml  V.  Mound  {b),  and  Reg.  v.  St.  Mary,  Lambeth  (c),  may 
be  referred  to  on  most  of  these  points. 

The  object  of  this  rule  seems  to  be  to  raise  the  question 
of  the  rector^s  right  to  preside  at  the  vestry  and  regulate  the 
polling  without  the  concurrence  of  the  vestry.  But  the  58 
Gfo.3,  c.69,  S.9,  expressly  recognizes  the  common  law  right 
of  the  rector  to  preside,  for  that  statute  enacts,  ''  for  the 
more  orderly  conduct  of  vestries/'  ^*  that,  in  case  the  rector 
or  vicar,  or  perpetual  curate  shall  not  be  present/*  the  vestry 
assembled  shall  appoint  some  person  to  preside  in  his  place. 
In  Wilson  v.  M*Math{d)  Bay  ley  J.  expressed  an  opinion 
that  the  language  of  this  statute  was  strongly  in  favour  of 
the  minister's  right  to  preside,  and  the  judgment  of  Sir  J. 
Nickoll,  which  is  given  in  a  note  to  that  case,  is  a  direct 
authority  in  favour  of  that  right.  If  the  rector  has  ex  officio 
a  right  to  take  the  chair,  the  further  right  must  also  belong 
to  him,  as  chairman,  of  fixing  the  times  and  places  of  poll- 
ing, and  of  doing  all  that  is  necessary  to  the  orderly  conduct 
of  the  business  to  be  transacted.    The  chairman  of  the  ves- 

(0)  On  a  former  day  in  this  term         (6)  5  A.  &  £.  865;  S.  C.  1  N. 
(May  30),  before  Lord  Denman      &  P.  558. 
C.  J^  LUiledale,  Paiteson  and  Wil-         (c)  8  A.  &  £.  356;  S.  C.  3  N. 
Ham  Js.  &  P.  416. 

(d)  3  B.  &  Aid.  341. 
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1840.  try  must  have  the  same  authority  in  these  respects  as  the 
returning  officer  in  parliamentary  elections.  In  Sloughton 
V.  Reynolds  (a)  there  is  a  mere  obiter  dictum  that  the  vicar 
D'Oyly.  1,33  nQ  rigjjt  tQ  preside  at  the  vestry,  but  the  case  will,  per- 
haps, be  cited  in  support  of  the  rule,  as  an  express  decision 
that  the  right  of  conducting  proceedings  at  vestry  is  in  the 
parish  at  large.  But  that  case  turned  entirely  on  the  pro- 
priety of  an  adjournment,  the  vicar  appears  to  have  irregu- 
larly adjourned,  without  previous  notice,  to  the  interruption 
of  the  business  in  progress,  (which  is  taken  to  have  been 
the  ground  of  that  decision  by  Lord  Denman  C.  J.  in  Rex 
v.  Archdeacon  of  Chester  (b),)  and  for  the  purpose  of  serving 
a  particular  candidate.  As  to  Rex  v.  Commissary  of  fVin- 
Chester  (c),  the  question  in  that  case  was  as  to  the  legality  of 
an  adjournment  at  which  the  whole  meeting  concurred;  no 
question  arose  as  to  the  power  of  the  chairman  in  this 
respect,  and  what  Lord  Ellenborough  C.  J.  said,  as  to  the 
churchwarden  appointed  by  the  rector  having  no  right  to 
preside  because  ''  he  is  not  sworn/'  does  not  mean  because 
he  was  not  sworn  as  chairman,  but  because  he  had  not  been 
sworn  in  as  churchwarden:  in  Lord  Ellenborough* s  opinion, 
therefore,  the  rector  would  certainly  have  been  a  good  chair- 
man. But  Rex  V.  Archdeacon  of  Chester (b),  and  Rex  v. 
Churchwardens  of  St.  Mary,  Lambeth  (d),  where  the  facts 
were  substantially  the  same  as  in  the  present  case,  are  ex- 
press authorities  in  favour  of  the  chairman's  right  to  adjouni, 
and  to  regulate  the  manner  of  polling,  if  this  right  is  not  ex- 
ercised to  the  interruption  of  business. 

Sir  F.  Pollock f  Cresswell  and  Hayes  contrd.  It  is  most 
important  that  the  rector,  who  appoints  one  churchwarden, 
should  not  be  vested  with  any  authority,  unless  absolutely 
requisite,  which  may  enable  him  to  influence  the  election  of 
the  other  churchwardens.     But  if  besides  appointing  one 

(fl)  2  Str.  1045 ;  S.  C.  Lee's  Cas.      &  M.  4 13. 
temp. Hard.  974,  and  Fortesc  168.  (c)  7  East,  573. 

(6)  1  A.  &  E.  342;  S.  C.  3  N.  (rf)  1  A.  &  E.  346,  n. 
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churchwarden  he  is  to  regulate  at  pleasure  the  manner  of        i840. 
electing  the  others,  on  which  occasion  he  has  a  casting  vote,      Vi^n^^^ 
he   may  indirectly  appoint  all  the  churchwardens  of  the  ^^ 

parish.  If  the  general  law  is  clear,  that  the  minister  and  D'Oylt. 
parishioners  together  are  to  have  the  controul  of  the  elec- 
tion, the  circumstance  that  the  rector  gave  ample  notice  of 
his  intention  to  take  the  controul  upon  himself  can  make 
no  difference.  If  the  rector  presides,  he  has  no  more  power 
than  other  persons  who  might  take  the  chair  in  his  absence. 
Rex  V.  Archdeacon  of  Chester  (a)  does  not  apply,  for  the 
notice  of  the  manner  of  polling  was  given  by  the  church- 
wardens who  summoned  the  meeting,  and  no  counter  notice 
was  given  of  any  intention  to  object  to  the  course  prescribed. 
Lord  Detiman  C.  J.  there  observed,  ''  Those  who  summon 
a  meeting  of  this  kind  must  necessarily  lay  down  some  order 
for  the  proceedings;  and  I  think  it  is  competent  to  them 
to  say  that  the  meeting  shall  be  held  in  one  place,  and,  in 
a  certain  event  which  may  require  it,  shall  be  removed  to 
another."  In  the  present  case  the  rector  had  nothing  to  do 
with  summoning  the  meeting;  it  was  summoned  by  a 
churchwarden  and  overseer.  But  Stoughton  v.  Reynold$(b\ 
which  has  never  been  overruled,  is  conclusive  against  the 
power  which  the  rector  has  assumed.  In  the  report  of  that 
case  in  Fortescue  occurs  this  passage  in  the  judgment  of 
Lord  Hardwicke  C.  J., ''  At  the  common  law  anciently  the 
sheriff  could  not  adjourn  the  county  court;  for  the  suitors, 
not  he,  were  the  judges  of  it,  though  now  the  law  has  put 
that  power  in  him.  But  in  this  case  the  law  has  not  placed 
it  in  any  one ;  wherefore  we  have  not  the  power  to  take  it 
from  those  who  have  it  to  place  it  in  those  who  have  it  not." 
There  is  no  pretence  for  discharging  this  rule  on  the 
ground  that  the  applicants  by  voting  acquiesced  in  the  pro- 
ceedings which  they  seek  to  set  aside,  and  Holt  v.  Meddow- 
croft  (c)  affords  a  strong  authority  that  a  party  who  once 

(fl)  1  A.  &  E.  342 ;  S.C.  S  N.  (b)  2  Str.  1045 ;  5.  C.  Lee's  Cas. 

Ic  M.  413.  terap.  Hard.  274,  and  Fortesc.  168. 

(c)  4  Man.  &  S.  467, 
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1840.        protests,  ''  being  as  it  were  tied  to  the  stake/*  is  not  to  be 

^'^^^^      taken  to  acquiesce,  because  when  he  is  dragged  on  he  en- 

v.  deavours  to  make  the  best  of  an  adverse  and  irregular  pro- 

DOylt.      ceeding.     [Lord  Daiman  C.  J.   If  there  had  been  previous 

acquiescence  in  the  rector's  arrangement,  that  would  be 

material,  but  the  subsequent  acquiescence  is  nothing.] 

Cur.  adv.  vull. 

T^rd  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — We  thiuk  the  proper  place  to  elect  churchwardens 
is  some  convenient  place  in  the  precincts  of  the  church,  and 
that  the  rector  has  a  common  law  right  and  authority  to 
preside  at  such  election,  as  being  the  functionary  who  is  at 
the  head  of  the  parish  for  ecclesiastical  purposes;  and 
though  the  churchwardens,  when  they  are  once  elected,  are 
the  temporal  officers  of  the  parish,  yet  they  are  so  far  con- 
nected with  ecclesiastical  matters,  that  the  rector  has  a  clear 
and  undisputed  right  to  interfere  in  bringing  them  into 
existence. 

If  this  matter  had  now  been  agitated  for  the  first  time, 
and  if  there  had  been  no  authority  either  the  one  way  or  the 
other,  still  we  should  have  had  no  hesitation  in  giving  this 
as  our  opinion,  but  it  appears  to  us  that  the  cases  that  have 
been  decided  most  abundantly  confirm  this  opinion,  while 
the  act  of  the  58  Geo.  3,  c.  69,  is  to  our  mind  most  decisive. 
That  act  does  not  confer  a  right  upon  the  rector  to  preside, 
that  would  not  have  been  proper,  as  it  might  then  have  been 
said  to  have  suggested  doubts  at  least  as  to  his  right  before; 
neither  is  it  declaratory  that  he  shall  preside,  but  the  lan- 
guage contained  in  it  is  an  assumption  and  recognition  of 
that  right  to  preside,  by  making  a  provision  with  reference 
to  the  election  of  a  chairman,  in  case  of  the  absence  of  the 
rector,  and  by  proceeding  to  state  how  that  defect  shall  be 
supplied,  thus  clearly  shewing  that  the  right  to  preside  was 
in  him. 

Then;  assuming  that  the  rector  has  the  right  to  preside. 


XKe  Queen 


TOINITT  TEBMj  III  VICT.  59 

we  next  come  to  the  question  of  what  are  the  powers  which  i840. 
that  act  confers  upon  him,  and  whether  those  powers  have 
been  exercised,  in  his  function  of  presiding  officer,  rightly 
or  otherwise  than  according  to  law.  The  statute  in  question  D'Otlt. 
requires  notice  to  be  given  of  the  vestry  meeting,  but  does 
not  say  who  is  to  give  that  notice.  We  apprehend  the  rec- 
tor, qu&  rector,  is  the  proper  person  to  give  that  notice;  lie 
is  for  this  purpose  clearly  at  the  head  of  the  parish,  and  it 
devolves  upon  him  to  do  so.  The  n^eting  is  then  held, 
tbe  candidates  are  proposed,  and  a  shew  of  hands  taken. 
Somebody  must  then  make  a  declaration,  stating  upon  whom 
the  election  has  fallen  by  the  shew  of  hands.  Who  is  to 
do  this  ?  Certainly  not  tbe  body  of  the  parishioners.  That 
wrould  only  be  doing  the  same  thing  over  again.  Certainly 
not  the  churchwardens ;  it  does  not  fall  within  their  duty. 
But  it  is  clearly  the  person  presiding  at  that  meeting  who  is 
to  autke  that  declaration. 

A  poll  is  then  demanded.     Now  the  parishioners,  in  ves*^ 
try  assembled,  are  not  the  persons  to  consider  whether  that 
poll  is  necessary  to  be  granted  or  not :  it  is  demandable  as 
of  right  by  them ;  no  one  can  refuse  their  demand  of  it,  but 
the  president  of  that  meeting  is  the  person  alone  who  is  to 
grant  it,  and  in  the  ordinary  course  of  things,  in  the  absence 
of  other  business,  that  poll  is  to  be  proceeded  with  imme- 
dittiely.     But,  if  there  is  other  business  before  the  meeting, 
or,  if  there  are  a  number  of  voters  remaining  unpolled  at 
the  time  of  its  close,  an  adjournment  of  it  then  becomes 
indispensable.    Then  arises  the  question,  who  is  to  deter- 
mine the  matter  of  adjournment?     It  was  said  that  it  was 
not  the  chairman  who  was  to  determine  that  question,  but 
the  majority  of  the  voters.     How  are  you  to  ascertain  the 
niajority  in  a  constituency  consisting  of  many  thousands? 
Suppose  the  majority  of  those  present  were  to  decide  in 
favour  of  an  adjournment,  then  the  second  question  must 
arise  as  to  the  place  and  time  of  adjournment.     Again,  sup- 
pose the  niajority  were  to  vote  against  an  adjournment,  the 
consequence  would  be  either  that  many  voters  would  be 
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1840.  obliged  to  remain  there  during  the  night,  or  lose  their  votes, 
or  the  poll  might  be  closed  to  suit  the  purposes  of  those 
who  were  present,  by  which  many  others  would  entirely  lose 
DOyly.  ^Ij^  opportunity  of  voting.  There  are  many  places  in  the 
kingdom  where  something  of  this  kind  might  be  very  likely 
to  occur,  from  which  the  inconvenience  of  acting  upon  such 
a  rule  must  be  manifest. 

But,  setting  aside  the  great  inconvenience  which  might 
arise  if  the  principle  were  laid  down,  that  the  right  of  ad- 
journment was  in  the  parishioners,  we  think  that  the  person 
who,  by  virtue  of  his  oflSce,  is  to  preside  at  the  vestry, 
is  also  recognized,  by  virtue  of  his  office,  as  possessing  an 
authority  to  regulate  the  whole  of  the  proceedings  of  that 
meeting,  to  preserve  order  and  regularity,  by  which  the  poll 
may  be  taken  during  the  election,  as  required  by  law,  to 
decide  on  what  the  proceedings  shall  be,  so  as  to  insure  to 
all  the  voters  of  the  parish  a  reasonable  and  convenient 
opportunity  of  recording  their  votes,  to  adjourn  the  poll  to 
such  other  time  as  he  may  think  fit,  and  to  do  all  those  acts 
which  are  necessary,  on  his  own  responsibility;  and,  if  any 
of  those  acts  are  improperly  executed,  he  will  then  be 
called  on  to  answer  for  his  improper  conduct  in  a  court  of 
justice. 

There  was  another  objection  made  during  the  argument, 
namely,  that  the  chairman,  having  the  casting  vote  under 
the  58  Geo.  3,  c.69,  might,  from  that  circumstance,  in  many 
cases,  nominate  both  the  churchwardens.  There  is  no 
doubt  he  may  vote  as  a  parishioner,  the  act  of  parliament 
gives  him  that  privilege,  and,  if  any  objection  arises  on  this 
bead,  that  objection  can  only  be  met  by  saying  that  parlia- 
ment itself  should  have  guarded  against  that  inconvenience, 
but,  as  it  has  not,  I  apprehend  this  Court  cannot  interfere 
with  the  discretion  of  the  chairman,  when  presiding  at  such 
an  election. 

We  do  not  consider  it  necessary  to  enter  into  any  parti- 
cular discussion  of  the  cases  cited,  as  none  of  the  judgments 
contained  in  them  go  to  the  extent  contended  for  in  this 
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case,  while  the  cases  themselves  all  point  one  way.     The 
case  of  Sloughion  v.  Reynolds  {a),  as  was  very  properly 
remarked  during  the  discussion  of  the  present  case,  has  re- 
ceived an  explanation  from  the  Court,  which  makes  it  a 
good  case  for  all  the  purposes  for  which  it  was  intended. 
It  does  not  say  that  the  rector  has  not  the  power  to  adjourn 
the  meeting,  and  to  perform  all  the  substantial  duties  for  the 
purposes  of  that  meetings  but  that  a  reasonable  exercise 
should  be  made  of  his  discretionary  power. 
We  think  that  in  this  case  the  rule  must  be  discharged. 

Rule  discharged  (6). 

(o)  9  Str.  1045 ;  S.C.  Lee's  Cas.      they  have  been  unable  to  furnish 
Cemp.  Hard.  274,  and  Fortesc.  168.      a  verbatim  report  of  the  above 
(^)    The   reporters  regret  that     judgment. 
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The  Queen 
Sir  F.  Pollock   in    Easter   term    last  obtained   a   rule,      Hedobr 
calling  upon  the  defendants,  justices  acting  for  the  eastern  «      ,     . 
half-hundred  of  Brixton,  Surrey,  to  shew  cause  why  a  man-  ihe  inhabi- 
danius  should  not  issue  commanding  them  to  hold  a  petty  di^^nct  in  the 
session,  and  receive  thereat,  from   the  vestry  clerk  of  the  parish,  in  ves- 
parish  of  St.  Mary,  Lambeth,  the  list  of  the  names  of  the  were  to  nomi-' 
persons  nominated  by  the  inhabitants  of  each  of  the  four  "**^®  *  certain 

■^        ^  ...  number  of 

districts  of  the  said  parish  in  vestry  assembled  on  Easter  persons  to  be 

Tuesday  last,  to  serve  the  office  of  overseers  of  the  poor  of  .^g^j'^I^g  ^^ 

the  parish,  and  to  select  and  appoint  therefrom  four  persons  petty  session, 

to  serve  the  said  office ;  or  to  make  such  selection  and  ap-  select  there- 

pointnient  from  the  lists,  delivered  to  them  by  the  said  vestry  ^^^.  *  certain 

.     .       r  number  to  be 

clerk  at  a  petty  session  held  by  the  said  justices  on  the  27th  overseers. 

April  last,  of  the  persons  nominated  for  the  purpose  afore-     ^'.**  vestry 

,  ,  r     I  meetmg  for 

said,  at  the  said  vestry  assembled  on  Easter  Tuesday  last,      the  above  pur- 

Tbc  affidavits,  in  support  of  the  rule,  set  out  the  same  ^^ntesuirto 

the  persons  to 
be  nomioatedy  and  after  a  show  of  hands  a  poll  was  demanded  :— Held,  that  the  no- 
mination was  not  necessariljr  to  be  confined  to  the  persons  present  at  the  meeting,  but 
ilimt  a  poll  might  be  lawfully  had  on  a  future  day,  so  that  other  persons  entitled  to  vote 
might  take  part  in  the  nomination. 


Tbe  Queen 
v. 
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1840.  notices  which  were  set  oat  in  the  former  case,  tiz.  the  notice 
of  meeting  to  be  held  at  the  Boys'  School  Room,  on  the  2l8t 
April,  for  the  election  of  churchwardens  and  nomination  of 
Uedoer.  overseers ;  the  rector's  notice,  that  if  a  poll  were  demanded 
it  would  be  held  in  the  church  porches ;  and  the  counter 
notice,  that  the  school-room  would  be  prepared  as  a  more 
convenient  polling  place ;  and  then  stated,  as  in  the  former 
case,  the  proceedings  had  in  the  election  of  churchwardens. 
It  was  then  stated,  that  the  vestry  proceeded  to  the  busi- 
ness of  nominating  four  persons,  out  of  each  of  the  four  dis- 
tricts in  the  parish,  to  be  returned  to  the  justices  of  the 
peace  for  Surrey,  at  the  next  petty  session  to  be  holden  for 
the  eastern  half-hundred  of  Brixton,  for  the  appointment 
therefrom  of  four  to  be  overseers  of  the  parish.  That  for 
each  district,  in  succession,  two  competing  lists  of  foor 
candidates  each  were  proposed  and  seconded ;  that  in  each 
case  the  question  was  put,  and  a  shew  of  hands  thereupon 
taken  by  the  rector;  that  the  numbers  were  then  counted 
by  the  vestry  clerk,  and  the  result  declared  by  the  rector 
to  the  vestry ;  that  thereupon  a  poll  was  demanded  in  each 
case,  on  behalf  of  the  defeated  party,  and  granted  by  the 
rector,  to  be  taken  at  the  same  time  and  place  as  the  poll 
which  he  had  granted  for  churchwardens  ;  that  the  assump- 
tion on  the  part  of  the  rector  to  fix  the  time  and  place  of 
polling  was  protested  against ;  and  that  it  was  also  objected 
that  the  granting  any  poll  whatever  upon  the  question  of 
the  district  nominations  for  overseers,  was  contrary  to  the 
local  act,  which  gave  such  right  of  nomination  to  the  inha- 
bitant rate-payers  of  llie  district,  then  assembled  in  vestry  (fl)'f 
that  the  poll  was  subsequently  taken  in  conformity  with  tbe 
rector's  notice ;  that  on  the  24th  April  petty  sessions  were 
held  by  the  defendants,  acting  as  justices  for  tbe  eastern 
half-hundred  of  Brixton,  when  one  of  the  overseers  attended 
with  the  vestry  clerk  to  deliver  to  the  justices  a  list  of  the 
persons  nominated  by  the  vestry  on  the  Easter  Tuesday, 

(a)  See  The  Queen  v.  The  Vcstrt/men  o/3t.  Puneroi,  po$tf  65,  n. 
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but  that  the  justices  declined  to  receive  the  list,  as  the  ylf^^ 
poll  for  overseers  was  then  going  on,  and  they  adjourned  The  Qveem 
the  petty  sessions  to  the  27th  April;  that  on  the  27th 
April  the  same  list  was  again  produced  to  the  justices  at 
petty  sessions,  and  also  a  list  of  those  who  had  a  majority  at 
the  polls  taken  at  the  church ;  that  the  justices  refused  to  re- 
cognize the  former  list,  and  that  they  appointed  the  four  over- 
seers from  the  list  containing  the  result  of  the  polls  directed 
to  be  taken  by  the  rector.  The  affidavits  concluded  by 
stating  that  the  only  case  known  to  the  deponents  of  a  poll 
having  been  taken  on  the  nomination  of  overseers  was  in  the 
year  preceding,  and  that  the  legality  of  such  a  course  was 
then  also  disputed ;  and  that  on  all  such  nominations  the 
practice  had  been  to  take  the  votes  of  the  rate-payers  by 
single  votes,  whereas  upon  this  occasion  the  votes  were 
taken  by  pluralities,  according  to  the  amount  of  rate  paid 
by  the  voters  respectively. 

The  affidavits  in  answer  stated,  as  in  the  preceding  case, 
that  all  the  applicants  for  the  rule,  except  one  of  them,  who 
had  no  vote,  had  voted  at  the  poll. 

Sir  J.  Campbell,  A.  G.  and  Swann  shewed  cause.  Two 
additional  objections  (a),  it  is  understood,  are  made  to  the 
proceedings  in  this  case,  the  first,  that  the  overseers  ought 
to  have  been  nominated  by  those  only  who  were  in  vestry 
assembled  on  Easter  Tuesday ;  secondly,  that  the  polling 
by  plurality  of  votes  was,  at  all  events,  illegal.  By  50 
Geo.  3,  c.  xix.  s.  1 1,  (local  and  personal)  intituled  "  An  Act 
for  better  assessing  and  collecting  the  Poor  and  other  Rates 
in  the  Parish  of  Lambeth*'  &c.  after  reciting  the  customary 
mode  of  electing  the  overseers  in  that  parish,  it  is  enacted, 
that  *'  the  inhabitants  of  each  of  the  said  districts  or  liberties 
of  the  said  parish  of  Lambeth,  being  rated  to  and  paying 
the  poor  rate,  shall,  in  vestry  assembled,  or  the  major  part 
of  them  then  present,  nominate  four  substantial  house- 
holders residing  within  the  said  district  or  liberty,  for  and 

(a)  See  the  preceding  case; 
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1840.        bj  which  they  shall  be  so  nominated^  to  serve  the  office  of 
rj^^^T^       overseers  of  the  poor  of  the  said  parish ;  and  the  vestry 
f,,  clerk  of  the  said  parish  shall  cause  a  list  of  the  names  of 

HfiDGER.  ijjg  persons  so  nominated  by  the  said  four  districts  or  liber- 
ties to  be  made,  which  list  shall  distinctly  set  forth  the  se- 
veral districts  or  liberties  by  and  for  which  each  of  the  said 
persons  has  been  respectively  nominated  in  manner  afore- 
said^ and  shall  deliver  such  list  to  the  justices  of  the  peace 
acting  in  and  for  the  eastern  half  hundred  of  Brixton,  in  the 
said  county  of  Surrey,  at  their  next  ensuing  petty  session, 
or  any  other  to  be  thereafter  held,"  and  that  the  justices 
shall  select  from  each  such  list  one  person  to  be  overseer. 
Those  who  had  the  majority  on  the  poll  have  been  properly 
selected,  in  preference  to  those  who  had  the  majority  on 
the  shew  of  hands  by  the  persons  in  vestry  assembled. 
There  is  no  special  custom  in  the  parish,  nor  is  there  any 
provision  in  the  local  act  to  exclude  the  right  to  demand  a 
poll,  which  is  by  law  incident  to  the  election  of  a  parish  offi- 
cer by  shew  of  hands,  Campbell  v.  Maund{a) :  nor  to  ex- 
clude the  principle  of  plurality  of  votes,  as  directed  by  the 
general  act,  58  Geo,  3,  c.  69 :  Rex  v.  St.  James,  Clerketi- 
well  (i).  According  to  Anthony  v.  Seger  (c),  where  a  poll 
is  demanded,  all  that  is  done  before  is  abandoned. 

Sir  F.  Pollock  and  liaises.  Nothing  turns  upon  the  plu- 
rality of  votes,  nor  would  a  poll  have  been  objectionable  if 
it  had  been  confined  to  those  who  were  in  vestry  assembled, 
and  been  finished  instanter.  The  local  act  directs  the  no- 
mination to  be  made  by  those  who  are  ^'  in  vestry  assembled." 
The  poll  therefore,  at  a  subsequent  day,  which  admitted 
those  who  were  not  assembled  in  vestry,  was  illegal.  The 
very  word  nomination  has  a  peculiar  application  to  those 
who  were  in  vestry  assembled.  There  is  to  be  no  election, 
but  after  the  preliminary  act  of  nomination,  the  ultimate 

(o)  6A.&E.865;    S.C.I  N.  (6)  1  A.  &  E.  317  ;  S.  C.  3  N. 

&P.558.  &M.411. 

(c)  1  Ilagg.  Ca.  Cons.  Court,  13. 
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step  ID  the  appointment  of  overseers  is  to  be  taken  by  the         ^8^* 
justices.     The  same  word  occurs  in  1  &  2  Will,  4,  c.  60,    j^^  Queen 
s.  14  (a),  which  authorizes  the  "  nomination"  of  inspectors  v. 

of  TOtes  at  the  elections  for  vestrymen  and  auditors.  If 
the  proper  construction  of  the  Lambeth  local  act  is^  that 
ihe  nomination  of  overseers  must  be  made  by  those  only 
who  are  assembled  at  the  vestry^  the  special  provision  is 
lived   by  the  8th  section  of  the  general  act  58  Geo.  3, 

C.69. 

Cur.  adv.  vulU 

Lord  Desman  C.J.  now  delivered  the  judgment  of  the 
Court. — This  case   of  the  overseers  of  St.  Mary,  Lam- 
beth^ does  not  materially  differ  from  that  of  the  church- 
wardens.    The  whole  of  the  question  arises  upon  the  pe- 
caliar  language  of  the  1  Ith  section  of  the  local  act  of  par- 
liuneot.    That  section  provides  that  the  inhabitants  of  each 
of  the  said  districts  or  liberties  of  the  parish  of  Lambeth, 
shall  in  vestry  assembled,  or  the  major  part  of  them  then 
present,  nominate  four  substantial  housekeepers  to  be  re- 
turned to  the  justices  for  their  appointment  therefrom  of 
overseers.     That  provision  does  not  appear  to  us  to  confine 
the  nomination  to  the  persons  then  present  at  that  first 
meeting,  any  more  than  such  words  would  extend  to  pre- 
fent  any  of  the  parishioners  from  coming  in  while  the  poll 
was  going  on.     Then  with  regard  to  the  word  **  nominate/' 
used  in  the  act,  it  appears  to  us  to  be  a  word  pcculiuily 
proper  to  be  used,  because  the  inhabitants  do  not  elect, 
they  only  6x  upon  certain  names,  which  are  to  be  put  into 
a  list  to  be  delivered  to  the  justices  from  which  a  selection 
is  to  be  made  by  them.     Upon  this  subject  we  granted  the 
nile  more  for  the  purpose  of  avoiding  any  collision  with 
what  we  decided  in  last  Michaelmas  term  respecting  the 
parish  of  St.  Pancras(a),  than  from  any  doubt  we  enter- 
tained upon  the  case.     There,  there  was  an  actual  neccs* 

(a)  Sec  note  (5)  at  the  end  of  this  case. 
VOL.  IV.  F 
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1840.        sity  for  the  nominalioo  of  iospectort  tiking  place  and  being 
The  Ql*  concluded  at  the  meeting,  such  nomination  being  an  initia* 

V.  live  proceeding  which  was  necessary  before  any  election 

of  the  vestrymen  and  auditors  could  be  entered  upon: 
therefore,  there,  from  the  necessity  of  the  case,  the  word 
'^  nomination"  required  the  construction  put  upon  it.  There 
is  no  such  necessity  here,  and  therefore  the  argument  does 
not  arise  for  a  similar  construction.  We  therefore  think 
that  what  was  done  in  this  case  was  right,  and  that  this  rule 
also  must  be  discharged. 

Rule  discharged  (a). 

(fl)   The  lUporters  regret  that      verbatim  report  of  the  above  judg- 
they  have  t>eeo  unable  to  furnish  a      ment 


The  Queen         ^y^  ^^  following  judgment,  in  the  The  Queen  v.  The  Vestrymen  t/ 

Vestrymen  of    ^t,  Pamcrat  (the  case  referred  to),  was  delirered  in  Michaelmas  tenoy 
St.  Pancbis,     1^39^  by 

mination  "f^  ^'^^  Desman  C.  J. — This  was  an  application  to  compel  proceeding 
spectors  of  ^^  ^  °^^  election  of  vestrymen,  on  the  ground  that  the  election  which 
votes,  prelimi-  took  place  in  May  was  a  nullity,  the  sense  of  the  meeting,  in  respect  of 
nary  to  the  the  nomination  of  inspectors  not  having  been  duly  taken  by  the  charcb- 
Yel^^'^°  ^^  wardens  who  presided  tliere.  The  act  1  &  2  Will  4,  c.  60,  requires  tbe 
under  1  &Q  nomination  of  eight  inspectors  as  preliminary  to  the  election  of  vestry- 
Wili,  4,  c.  CO,  ni^n»  four  by  the  churchwardens,  and  four  by  the  meeting.  On  this 
8.  14.  occasion,  the  churchwardens  having  nominated  their  four,  called  00  the 

^tfre,  if  on  meeting  to  nominate  four  others.  Two  lists  of  four  were  accordingly 
tion  a  shew  of  9^^?^^^  ^y  ^^®  two  parties,  and  a  shew  of  hands  having  been  required 
hands  is  taken  ^^  ^^^  successively,  the  churchwardens  expressed  their  decision  in 
and  the  result  favour  of  one  set;  upon  which  the  friends  of  the  other  demanded  a 
disputed,  is  division  of  the  voters  present,  that  the  numbers  appearing  on  each  side 
be  dete  ' '  ^  Q^ig^^t  be  counted.  This  course  the  churchwardens  refused  to  take^ 
by  a  division  though  frequently  pressed  to  do  so,  and  declared  the  election  carried 
of  those  pre-  by  the  shew  of  hands  as  at  first, 
sent,  or  by  a         The  affidavits  in  support  of  the  rule  went  into  a  vast  deal  of  extra- 

"Xt^  1?^  neous  matter,  not  enough  connected  with  our  immediate  subject  to  re- 
events  the  de-  H^^^^  notice  here :  expressions  of  the  more  active  churchwarden  wen 
cision  of  the  deposed  to,  shewing  a  determination  to  favour  his  own  party,  which 
returning  offi-  were  by  no  means  satisfactorily  explained  away  by  himself.  Tbe  de- 
resuU  ^f  th  ^^^^  V^^y  claimed  the  majority  of  votes  at  the  meeting,  but  the  other 
shew  of  liands  ^^^^  ^'^^  *"  much  greater  numbers,  to  their  confident  belief,  the  other 
is  not  conclu-  ^^y*  In  arguing  against  the  rule  many  propositions  were  laid  down 
sive,  if  it  ap- 
pear to  have  been  influenced  by  partiality. 
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which  appeared  lo  as  wholly  untenable.    It  was  boldly  urged,  that  the  1840. 

decision  of  a  returning  officer  is  binding  and  conclusive,  however  par-  V^is^^/ 
dai  and  onfinr,  and  in  whatever  degree  his  partialiti/  and  unfairness  may  The  Queen 
hone  affected  the  result  of  the  election.  What  he  chooses  to  declare  (it  x  i  ^  t 
was  said)  mast  stand,  though  his  misconduct  may  expose  him  to  pu-  St.  Pancbas. 
nishment.  The  claim  of  such  a  privilege  refutes  itself.  Mere  feelings 
«r  partiality  in  a  returning  officer  towards  the  successful  candidate 
euiooC  be  sufficient  to  vacate  the  election  conducted  fairly  and  with 
regalarity ;  but,  if  proper  means  are  taken  for  challenging  an  election 
good  in  fbmiy  but  reasonably  suspected  to  be  the  result  of  manceuvring 
practised  by  persons  in  authority  for  selfish  or  party  purposes,  we  can- 
ooc  be  bound  by  a  result  so  brought  about,  and  cannot  refuse  to  put  the 
f^cts  into  a  course  of  inquiry.  And  the  temporary  inconvenience,  though 
nracb  to  be  lamented,  that  may  be  produced  by  changes  and  new  elec- 
tions, is  an  evil  infinitely  less  than  the  encouragement  which  would 
otherwise  be  afforded  by  this  Court  to  an  arbitrary  abuse  of  lawful 
power.  The  difficulty,  or  impossibility  rather,  of  complying  now  with 
the  act  of  parliament,  on  account  of  the  lapse  of  time,  was  not  very 
strongly  pressed.  For,  though  the  election  is  fixed  to  take  place  in  May, 
jtt  tbe  well  known  practice  of  the  Court  is  to  set  aside  vicious  pro- 
ceedings held  at  the  regular  period  and  direct  others  in  their  place 
dbrwards.  It  would  be  too  great  a  triumph  for  injustice  if  we  should 
enable  it  to  postpone  for  ever  the  performance  of  a  plain  duty  only  be- 
cause it  had  done  wrong  at  the  right  season. 

ITien  the  mode  of  nominating  inspectors  required  by  the  act  was 
described  as  not  essential  but  directory,  so  that  non-compliance  with 
its  ibnns  would  not  vitiate  an  election  de  facto.  We  need  say  no  more 
in  answer  to  this  doctrine  than  that  the  powers  granted  by  the  act  to 
the  inspectors  place  the  fate  of  the  election  itself  completely  in  their 
hands,  so  that  every  thing  depends  on  their  being  faithfully  nominated. 

Another  argument  required  much  more  consideration.  The  returning 
oflBcers  say  that  those  who  objected  to  their  proceedings  did  so  on 
wrong  grounds  and  made  a  wrong  demand  upon  them.  They  contend 
that  only  two  modes  of  election  are  known  to  the  common  law, — by 
shew  of  hands,  and  by  a  poll :  and  that  the  objectors,  who  complained 
that  the  decision  on  the  shew  of  hands  was  incorrect,  ought  to  have 
demanded  a  poll,  not  that  tbe  meeting  should  be  divided  and  the  num- 
ber on  each  side  counted,  an  intermediate  course  unknown  to  the  or- 
dinary practice,  and  which  no  returning  oQicer  could  be  bound  to 
mtfodoce.  On  this  point  the  learned  counsel  in  support  of  the  rule, 
referring  to  the  14th  section  of  the  act,  asserted  that  a  third  mode  of 
dectioDy  or  rather  appointment,  is  thereby  introduced ;  that  the  nomi- 
nation  of  inspectors  is  to  be  made  at  the  meeting,  i.  e,  by  such  as  hap- 
pen to  be  present  at  the  meeting;  that,  therefore,  where  the  shew  of 
hands  is  disputed,  those  present  at  the  meeting  must  be  divided,  and 
those  giving  their  voles  on  either  side  counted  by  the  officer;  that  this 
mode  of  ascertaining  a  majority  is  practised  in  both  houses  of  parlia- 

f2 
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1840.  nient,  and  that  a  poll,  by  admitting  all  parishioners  to  come  in  and 

^"^^/^^        vote,  would  be  inconsistent  with  the  act  which  refers  the  decision  to 

The  Queen      that  meeting.     [His  lordship  here  read  1  &  2  WilL  4,  c.  60,  sec.  14, 

y       *•        -    which  requires  rate-payers  to  meet  at  the  election  of  vestrymen,  "  and 

St.  Pancras.     ^^c"  ^"^  there  to  nominate  eight  rate-payers  of  the  said  parish  as  fit 

and  proper  persons  to  be  inspectors  of  votes.*'] 

We  are  much  struck  with  these  observations,  and  think  the  reasoning 
at  least  plausible.  The  business  of  nominating  inspectors  is  apparently 
intended  to  be  begun  and  finished  at  that  meeting,  some  reasonable 
precaution  being  taken  that  none  but  rate-payers  are  present,  and  the 
election  of  vestrymen  is  to  follow  without  more  delay :  if  the  shew  of 
hands  and  poll  were  the  method,  the  preliminary  process  itself  might 
be  indefinitely  prolonged,  for  the  common  law  right  on  that  subject  b 
generally  understood  to  be,  that  any  voter,  however  satisfied  with  the 
correctness  of  the  declaration  on  the  shew  of  hands,  yet  may  appeal 
from  it  to  the  whole  body  of  electors,  and  keep  a  poll  open  uU  all  have 
had  the  opportunity  of  attending  to  record  their  suffrages.  Now,  if  the 
churchwardens  were  bound  to  declare  the  nomination  of  the  four  in- 
spectors as  made  by  that  meeting,  they  had  no  other  means  of  coming 
to  a  just  conclusion,  than  by  dividing  and  counting  those  present,  as 
they  were  required  to  do,  supposing  any  doubt  to  exist  on  which  side 
the  majority  appeared.  But  we  do  not  deem  it  absolutely  necessary 
for  our  present  decision  to  lay  down  any^rule  on  the  14th  section,  for, 
whether  that  construction  prevail,  or  the  more  ordinary  method  be 
adopted,  the  shew  of  hands  ought  to  be  fairly  taken.  Was  it  so  taken? 
A  strong  doubt  was  expressed  at  the  time  whether  the  churchwardens 
had  not  made  an  erroneous  report  of  the  numbers  on  each  side;  it  is 
even  now  sworn  by  several  who  were  present  that  the  majority  was  the 
other  way.  Nothing  could  be  more  reasonable  than  the  demand  that 
the  numbers  should  divide  and  be  counted.  If  this  had  been  done  with 
closed  doors,  it  certainly  would  have  been  attained  in  a  few  minutes. 
But  the  churchwardens  took  upon  themselves  to  declare  the  respective 
numbers  in  favour  of  that  party  to  which  they  avowedly  belong,  at  the 
very  moment  when  they  refused  to  ascertain  the  truth.  The  affidavits 
now  produced  by  them  and  many  others,  of  their  belief  respecting  this 
doubtful  matter,  do  not  meet  the  just  complaint,  that  they  might  have 
spoken  with  perfect  knowledge,  and  that  belief  is  indeed  founded  on 
remarks  and  reasonings  which  are  detailed,  and  are  very  far  from  being 
conclusive. 

These  considerations  have  brought  us  to  the  opinion  that  the  man- 
damus ought  to  issue. 

Rule  absolute. 


TRINITY  T£RH^  III  VICT.  69 

1840. 

Tlie  Queen  v.  The  Inhabitants  of  Exminstek.  Wednaday, 

June  \Oth. 

C/N  an  appeal  to  the  Devon  quarter-sessions  of  July,  1839,  A  corporation 

-         ,  t'   f     e    t  ft  •  I       i-  is  not  ratenhic 

against  a  rate  for  the  rehef  of  the  poor  of  the  parish  of  ^q  the  relief  of 
Exminsterin  the  said  county,  the  sessions  amended  the  rate  ^^®  poor  in 

.  respect  of 

bjstnking  out  the  assessment  hereinafter  mentioned,  sub-  lands,  of  which 
ject  to  the  opinion  of  the  Court  on  the  following  case.  'a^^We^^oX 

The  major,  aldermen,  and  burgesses  of  the  city  and  bo-  borough  fund, 
rough  of  Exeter,  which  is  a  county  of  itself,  are  assessed  as  ^^u  ^  ^^  jq 

the  occupiers  of  a  canal  in  the  parish  of  Exminster  in  the  »•  92»  althougli 
.  -.  the  land  is  si- 

followuig  terms.     [Here  followed  the  form  of  the  rate.]  tuate  in  a  pa- 

The  said  canal  passes  through  the   several  parishes  of  "s*^  y^*^**^"^ 

Exminster,  Alphington,  and  St.  Thomas,  in  the  county  of  the  borough. 

Defon,  no  part  thereof  being  in  the  city  of  Exeter,  but 

commnnicating  with  that  city  by  means  of  the  navigable 

filer  Exe,  and  the  canal   and  towing  paths  adjoining  be- 

knging  to  the  said  mayor,  aldermen,  and  burgesses  in  their 

corporate  capacity,  and  are  in  their  own  actual  occupation. 

The  tolls  and  dues  arising  therefrom  are  payable  by 
virtne  of  an  act  of  parliament  passed  in  the  year  1 829,  for 
"  altering,  extending  and  improving"  the  canal :  and  the 
annual  income  produced  by  them  is  more  than  sufficient  to 
pay  the  interest  of  a  mortgage  to  which  they  are  subject. 

No  mention  is  made  in  the  said  act  of  any  purpose  to 
which  the  surplus  income  should  be  applied,  nor  any  pro- 
Tirion  whereby  the  tolls  and  dues  should  at  any  time  be 
discontinued,  but  they  are  parts  of  the  income  and  general 
resources  of  the  said  municipal  corporation,  and  are  col- 
lected by  their  officers,  who  are  paid  by  salaries,  and  by 
them  paid  over  to  the  treasurer  of  the  borough  to  the  ac- 
count of  the  borough  fund. 

These  properties  were  formerly  rated  to  the  relief  of  the 
poor  of  the  city  of  Exeter,  but  for  several  years  prior  to  the 
passing  of  the  5  &  6  IVill.  4,  c.  76,  they  had  been  rated  to 
the  relief  of  the  poor  of  the  said  parish  of  Exminster,  which 
rating  had  been  acquiesced  in,  and  the  rates  thereupon  paid. 
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1840.  The  question  for  the  opinion  of  the  Court  is,  under  the 

^,    ^  circumstances  above  stated,  whether  the  mayor,  aldermen, 

V.  and  burgesses  of  the  city  of  Exeter  are  rateable  to  the  relief 

£»ciN8TER^   of  the  poor  of  the  parish  of  Exminster  for  the  properties 

aforesaid. 

If  the  Court  should  be  of  that  opinion,  the  rate  to  stand 
without  amendment :  if  they  are  not  so  rateable,  the  rate  to 
be  amended  by  striking  out  the  above  assessment, 

F,  N.  Rogers,  in  support  of  the  order  of  sessions,  having 
referred  to  Reff.  v.  Liverpool  {b),  as  deciding  that  corpora- 
tion property  is  not  rateable,  and  as  governing  the  present 
case,  the  Court  called  upon 

Sir c7^  Campbell  A.G.,  Sir  F.  Pollock,  and  Manning  Seijt. 
contr^.  It  is  clear  that  corporation  property  is  primsi  facie 
rateable,  and  that  it  has  always  been  rated  hitherto ;  but  it 
is  contended  that,  by  virtue  of  the  municipal  corporation 
act,  5  8c  G  Will.  4,  c.  76,  s.  92,  as  construed  by  the  Courts 
in  Attorney  General  w.  Aspinall^c),  and  Reg.  y,  Liverpool {b), 
corporation  property  has  now  become  trust  property  for 
public  purposes,  and  therefore  no  longer  rateable. 

Between  Reg,  v.  Liverpool  (b)  and  the  present  case,  how* 
ever,  there  is  this  obvious  distinction,  that  there  the  borough 
property,  which  had  been  rated,  was  within  the  parish  to 
which  it  was  rated,  so  that  if  the  borough  bad  been  rated  to 
the  parish,  the  inhabitants  of  the  parish  who  had  been  relieved 
by  the  contribution  of  the  borough,  might  afterwards  have 
been  rated  by  the  borough  to  make  up  the  very  deficiency 
in  its  funds  which  had  been  occasioned  by  its  rateability  to 
the  parish.  The  decision  in  that  case  may  well  be  iup- 
ported  on  the  ground  taken  in  Rex\.  Beverley  Gas  Works  {d), 
that  the  thing  was  as  broad  as  it  was  long,  and  consequently 
the  rateability  of  the  property  in  question  quite  immaterial* 

(a)  In  Easter  lerm  last  (May  6),  (b)  1  P.  &  D.  334. 

before  Lord  Denman  C.  J.  Little'         (c)  %  Mylne  &  Cr.  613. 
dale,  Fattuon  and  Cokridgt  Js.  (d)  1 N.  &  P.  646. 
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In  the  present  case,  however^  the  borough  property^  which        1840. 

is  assessed  to  the  relief  of  the  poor,  is  situate  in  a  foreign    -/"^^if^^ 

,  ,      Xh6  Queen 

parish.     That  parish  has  no  concern  with  the  borough ;  if  v. 

there  be  a  deficiency  in  the  borough  fund  so  that  a  borough  I^J^ahitants  of 

JliXlC  I JISTER* 

rate  should  become  necessary  the  parish  will  not  have  to 
contribute.  The  prosperity  of  the  borough  fund,  therefore, 
will  afford  the  parish  no  set  off  against  the  loss  it  will  sus- 
tain if  the  borough  property  situate  therein  is  exempt  from 
contribution  to  the  maintenance  of  the  parish  poor. 

If  the  corporation  of  Exeter  had  let  the  land  in  question, 
would  not  their  tenant  be  rateable  ?  How  can  the  circum- 
stance that  they  occupy  by  their  own  bailiff  vary  the  liability  ? 
The  property  is  of  the  same  character  in  either  case ;  it  is 
public  property  in  both  cases  or  in  neither.  If  it  was  pri- 
vate property  before  the  passing  of  the  5  8c  6  Will.  4,  c.  76, 
and  rateable  to  the  poor,  it  must  remain  subject  to  all  pre- 
vious charges  and  liabilities,  although,  on  the  other  hand, 
an  immunity  which  has  once  belonged  to  property,  as  being 
in  the  crown,  or  on  other  public  grounds,  ceases  as  soon  as 
that  property  comes  to  the  hands  of  a  private  individual. 
The  consequence  of  holding  that  property  of  this  descrip- 
tion is  not  rateable  may  be  that  in  some  instances  the  parish 
will  not  have  to  pay  one  farthing  for  the  support  of  its  own 
poor.  Suppose,  what  is  by  no  means  unlikely  to  be  the 
case  in  many  parts  of  the  kingdom,  that  the  whole  parish 
were  borough  property.  There  would  then  be  no  rateable 
property  in  the  parish.  It  is  true  that  the  poor  would  not 
necessarily  be  without  relief,  for  other  parishes  might  be 
rated  in  aid ;  but  no  such  alternative  could  be  had  recourse 
to  for  the  maintenance  of  the  parish  church  and  highways. 

With  reference  to  the  present  question.  The  Attorney  Ge- 
neral  v.  Aspinall(a)  appears  to  have  decided  nothing  more 
than  that  corporation  property  is  now  trust  property,  and 
so  subject  to  the  general  jurisdiction  possessed  by  the 
Court  of  Chancery  in  cases  of  trusts.     What  is  the  charac- 

(a)  SMylne&Cr.  613. 
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^      ^^^"^      ture,  was  not  decided,  and  remains  still  to  be  considered. 
The  Queen  ...  . 

r.  And  in  Reg,  v.  Liverpool  (a),  the  conflicting  interest  of  the 

liihabitants  of  ^^^\^\^  q^  ^jj^  ground  of  circuitous  rateabilitj,  as  it  were, 

appears  to  have  rendered  unnecessarj  the  decision  of  the 
general  question  which  now  arises.  That  the  situation  of 
the  property  iu  a  foreign  parish  is  important  in  testrog  its 
rateability,  appears  very  plainly  from  'I'he  Governors  of  Bris* 
tol  Poor  V.  lVfliV(6),  and  Reg.  v.  The  Guardians  of  Walling' 
ford  Union  {c).  It  must,  therefore,  be  now  considered  in 
what  sense  the  corporation  of  Exeter  are  trustees  for  the 
public.  What  are  the  public  purposes?  The  very  first 
purpose  to  which  the  borough  fund  is  to  be  applied,  after 
payment  of  debts,  is  to  the  payment  of  salaries  to  the  mayor 
and  other  corporate  officers.  The  payment  of  salary  to  the 
minister  of  a  chapel  out  of  pew-rents  was  considered  in 
Rex  V.  Agar  {d)  to  make  the  trustees  of  a  Methodist  chapel 
rateable  in  respect  of  it.  If  after  the  various  purposes  to 
which  the  borough  fund  is  applicable,  there  is  any  surplus, 
it  is  to  be  applied  for  the  public  benefit  of  the  inhabitants 
and  improvement  of  the  borough;  if,  on  the  other  hand, 
there  is  a  deficiency  for  the  purposes  aforesaid,  that  defici- 
ency is  to  be  supplied  by  a  borough  rate  in  the  nature  of  a 
county  rate  to  be  made  within  the  borough.  The  parties, 
then,  to  the  present  issue  are  not  the  parish  of  Exminster 
on  the  one  hand,  and  the  public  at  large  on  the  other.  The 
real  parties  are  one  small  class  of  the  public  against  another 
similar  class,  viz.  the  rateable  inhabitants  of  the  parish  of 
Exminster  against  the  rateable  inhabitants  of  the  borough 
of  Exeter,  and  the  corporation  are  ultimately  trustees  for 
this  latter  class,  and  not  for  the  public.  If  this  borough 
property  is  made  to  contribute  to  the  rate  of  Exminster, 
who  will  gain?  The  rateable  inhabitants  of  Exminster. 
Who  will  suflfer?    The  rateable  inhabitants  of  the  borough 

(a)  1  P.  &  D.  334  (c)  2  P.  &  D.  296. 

(6)  5  A.  &  E.  J ;  5.  C.  6  N.  &  {d)  14  East,  256. 

M.383. 
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of  Exeter.    For  the  consequence  may  be,  that  they  will  be         isiO. 
assessed  to  make  good  the  deficiency  arising  from  the  pay-      ^-^v^^^ 
ment  which  the  corporation  have  had  to  make  to  the  poor  y, 

of  Ezminster.     [Patteson  J.  ^Fhe  same  reasoning  would  Inhabitants  of 

"■  ,  ^  EXMINSTER. 

apply  to  Rex  v.  Trustees  of  Weaver  Navigation  {a),  where 
the  surplus  tolls  of  a  navigation  were  directed  by  statute  to 
be  expended  in  repairing  the  bridges  within  the  county  of 
Cheshire.     There,  it  was  said,  the  public  are  not  interested 
in  the  surplus,  but  merely  the  landholders  of  the  particular 
county.     Yet  the  trustees  were  held  not  rateable.]     After 
that  case  had  been  argued,  it  stood  over  to  await  the  result 
of  Itex  V.  Liverpool  {b).    In  Rex  v.  Liverpool  the  public 
of  the  whole  kingdom   were  ultimately  interested  in  the 
k>wering  of  the  dock  dues,  and  it  was  accordingly  decided 
that  the  Dock  Company  were  not  rateable,  because  their 
rateability  would  have  rendered  the  Company  less  able  to 
lower  the  dues  payable  by  the  public.     This  decision  was 
made  to  govern  Rex  v.  Trustees  of  Weaver  Navigation  {a), 
and  the  difference,  which  has  just  been  pointed  out,  be- 
tween the  two  cases  was  not  then  adverted  to.     In  the  pre- 
sent case  the  corporation  are  trustees  for  the  rate-payers  of 
the  borough  of  Exeter,  just  as  much  as  the  corporation  of 
York  were  trustees  for  the  freemen  entitled  to  pasture  in 
Rex  v.  Mayor  of  York  (c). 

But,  even  if  the  whole  kingdom  can  be  said  to  have  a 
direct  interest  in  the  payment  of  the  salaried  officers  of  the 
corporation  of  Exeter,  and  in  the  improvement  of  that  bo- 
rough, and  in  the  exemption  of  the  inhabitants  from  a  bo- 
rough rate,  the  corporation  are  rateable  as  trustees  for  those 
who  have  a  mortgage  upon  tliis  property,  a  class  of  persons 
who  do  not  in  any  sense  represent  the  public.  If  the  mort- 
gagees had  taken  possession,  either  occupying  themselves, 
or  letting  the  land,  it  would  clearly  be  rateable.  The  cor- 
poration, as  the  mortgagors,  are,  in  fact,  at  this  moment,  te- 
nants to  the  mortgagees ;  tenants  at  will  if  they  occupy  with 

(a)  7  B.&  C.  70,n.  (c)  6  A. &  £.  419;  S.  C.  1  N. 

(6)  7  B.  &  C.  61.  &  P.  539. 
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occupy  without  such  consent;    the  corporation  might  be 
V,  sued  for  use  and  occupation.    There  is  clearly  a  beneficial 

^Ex^MiMSTB^^  occupation  by  the  corporation  to  the  extent  of  the  interest  of 

the  mortgagees.  The  case,  on  this  pointy  is  not  to  be  distin« 
guished  from  Reg.  v.  Company  ofBlackfrian  Bridge  (a).  In 
that  case  a  local  act  enabled  a  company  to  raise  by  shares  a 
capital  for  the  purpose  of  building  a  public  bridge  in  Lanca- 
shire, and  to  raise  a  further  sum,  if  necessary,  by  mortgage, 
and  to  take  tolls;  the  tolls  to  be  applied,  after  paying  the 
expenses  of  the  act,  to  payment  of  interest  to  the  mort- 
gagees, and  the  surplus  to  payment  of  a  dividend  to  the 
proprietors,  not  exceeding  seven  and  a  half  per  cent  on 
their  shares,  the  residue  to  be  applied  to  paying  off  the 
shares,  and  mortgage  debt,  to  form  a  repairing  fund,  and 
then  the  tolls  to  cease  altogether.  The  bridge  in  that  case 
was  clearly  a  public  benefit,  and  ultimately  to  become  a 
a  net  benefit  to  the  public  alone,  without  collateral  benefit 
to  any  individual  or  class ;  the  intermediate  benefit  to  the 
proprietors  and  mortgagees  was  merely  the  machinery  for 
effecting  that  public  benefit.  The  mortgage  debt  had  not 
been  paid,  and  no  surplus  for  a  dividend  had  ever  existed. 
The  mortgagees  were  the  only  persons  who  received  any 
thing  from  the  tolls.  It  was  held  that  the  company  had  a 
beneficial  interest  in  the  property  notwithstanding,  and 
that  they  were  rateable  to  the  poor,  Littledale  J.  saying, 
'^  Suppose  a  public- spirited  individual,  with  a  large  ca- 
pital, should  determine  to  build  a  bridge  for  the  benefit  of 
the  public,  and  should  obtain  an  act  like  the  present  to 
enable  him  to  take  tolls  until  his  capital  were  repaid,  would 
not  he  have  a  beneficial  interest  in  the  property  V*  So,  in 
this  case,  if  the  corporation  had  no  more  than  sufficient  to 
pay  interest  to  the  mortgagees  the  land  would  be  rateable, 
and  must  be  rateable  at  all  events  in  respect  of  the  interest 
in  it  which  the  mortgagees  are  entitled  to. 

(«)  1  P.  «c  D.  603. 
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F.  N.  Rogers,  Greenwood,  and  Merivale  contrd.     Reg.        1840. 
V.  Liverpool  {a)  was  not  decided  on  the  narrow  ground  that    rp/^^*^"^ 
the  borough  and  parish  of  Liverpool  are  conterminous,  nor  v. 

are  they  so  in  fact,  but  on  the  general  ground  that  the  cor-  I^»hiunte  of 
poration  occupied  for  public  purposes^  and  consequently  that 
there  waa  no  beneficial  occupation.    The  question  as  to 
the  fact  of  beneficial  occupation  cannot  be  affected  by  the 
locality  of  the  property  occupied,  although,  assuming  the 
&ct  of  beneficial  occupation,  the  propriety  of  rating  property 
may  depend  entirely  on  its  locality.     Where  property  is 
occupied  for  private  benefit,  as  in  Governors  of  the  Bristol 
Poor  V.  Waii  (6),  and  Reg.  y.  Guardians  of  Wallingford 
Union  (c),  the  circumstance  that  the  property  does  not  be- 
long to  the  parish  about  to  make  a  rate  is  most  material, 
because  the  parish  would  lose  by  the  abstraction  of  so 
much  rateable  property,  and  is  not  benefited  by  the  occu* 
pation.     On  the  other  hand,  where  property  is  occupied  by 
the  public,  the  parish,  which  loses  so  much  rateable  pro- 
perty, may  also  be  taken  to  benefit,  as  part  of  the  public, 
by  the  occupation.     Nor  can  the  character  of  the  occupa- 
tioD  be  affected  by  the  circumstance  that,  in  the  event  of 
the  property  occupied  becoming  insufficient,  a  particular 
class  is  liable  to  contribution.    The  essential  matter  to  be 
considered  is,  what  is  the  ultimate  destination  of  the  fund? 
If  a  borough  rate  should  become  necessary  in  Exeter,  that 
will  not  affect  the  occupation  of  the  borough  property,  or 
the  application  of  its  funds :  the  occupation  will  not  be  a 
beneficial  occupation  any  more  than  if  no  borough  rate 
were  necessary. 

They  then  went  through  the  cases  upon  occupation  for 
public  and  charitable  purposes,  to  shew  that,  when  the  ob- 
ject of  the  occupation  approximates  to  a  public  benefit,  pro- 
perty is  not  rateable,  although  the  rule  is  otherwise,  where, 
as  in  Rex  v.  Agar  (d),  particular  individuals  are  benefited. 

(fl)  1  P.  &  D,  334.  (c)  3  P.  &  D.  38fi. 

(6)  5  A.  &  E.  1 ;  S.C.  6  N.  &  M.         (d)  14  East,  356. 
383. 
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1840.  With  regard  to  the  interest  of  the  mortgagees  making 

rjn^^^C^^       the   property  in    question  rateable,  the  particulars  of  the 
Ine  Queen  ,  •  j    i 

V.  mortgage  are  not  stated  so  as  to  raise  the  question,  and  the 

^SSer"^  ^'^^°  ^^y  ^^  ^^^  mortgagee.     In  Reg.  v.  The  Blackfriars 

Company  {a)  the  public  purpose  was  subordinate  to  the  pri- 
vate speculation,  and  the  immediate  effect  of  the  speculation, 
if  successful,  would  have  been  to  benefit  the  shareholders. 
In  Rex  V.  Salter* s  Sluice  Navigation  (6),  and  other  cases, 
where  there  was  originally  no  beneficial  occupation,  the  cir- 
cumstances of  the  property  being  under  mortgage  has  not 
made  it  rateable.  In  this  case  the  mortgagees  must,  at  all 
events,  obtain  their  money,  so  that  it  is  immaterial  to  them 
whether  there  is  a  rate  imposed  on  the  borough  property  for 
the  purpose  of  paying  them ;  the  borough  alone  will  suffer. 
The  sole  question  is,  whether  the  borough  property  is  occu- 
pied for  public  purposes :  whether  the  corporation  spend 
their  own  money  in  the  first  instance,  or  borrow  for  the  same 
purposes,  can  make  no  difference. 

Sir  J.  Campbell  A.  G.  in  reply.  Even  if  it  be  admitted, 
for  the  sake  of  argument,  that  all  the  purposes  to  which 
the  borough  fund  is  to  be  applied  are  public  purposes,  still 
the  burden  of  executing  those  purposes  is  ultimately  thrown 
upon  a  particular  class,  the  rateable  inhabitants  of  the  bo- 
rough, and  they,  not  the  public,  are  interested  in  the  present 
question ;  the  decision  of  it  cannot  affect  those  purposes 
themselves^  which  must  at  all  events  be  executed,  but  it  may 
shift  the  burden  of  them.  It  is  true  that  the  present  argu- 
ment would  have  applied  in  some  of  the  cases  cited  of 
supposed  public  occupation,  but  the  argument  has  never 

been  pressed  before. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — ^The  question  in  this  case  was,  whether  the  corpo- 
ration of  Exeter  was  rateable  for  tolls  received  by  them  in 

(a)  1  P.  &  D.  e03.  {h)  4  T.  R.  780. 
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a  different  parish  from  any  in  which  the  city  is  situate.     A         1B40 

distinction  was  attempted  to  be  drawn  between  this  case    ,,.    ^ 

^  The  Queen 

and  that  of  Reg.  v.  Liverpool  {a),  on  the  ground  of  this  v. 

property  being  in  a  parish  out  of  ihe  borough.  We  are  of  Exminster. 
opinion  that  there  is  no  ground  for  the  distinction.  In 
R^.  V.  Liverpool  (a),  the  Court  held  that,  under  the  Muni- 
cipal Reform  Act^  property  held  by  a  corporation  for  cor- 
porte  purposes  is  not  rateable.  After  reconsidering  the 
provisions  of  that  statute,  and  after  examination  of  all  the 
authorities,  we  consider  the  principle  there  laid  down  to  be 
a  right  principle^  and  that  it  applies  whether  the  property 
is  in  the  same  parish  in  which  the  city,  or  any  part  of  it, 

is,  or  in  any  other  parish. 

Order  of  Sessions  confirmed. 

(a)  1  P.  &  D.  334. 


Doe  d.  Nicholson  and  another  r.  Welford.  Tuesday^ 

1^  June  %nd. 

JUECTM  ENT  on  the  several  demises  of  Edward  Nichol-  j^fjigaitted  that 

son  and  Catherine  his  wife,  in  right  of  the  said  Catherine,  ^  appoint- 
and  of  Elizabeth  Dobson,  for  a  copyhold  messuage  &c.         of  children, 

On  the  trial  before  Alderson  B.,  at  the  Northumberland  ^^^  remain- 
der to  grand- 
summer  assizes,  1838,  it  appeared  that,  by  a  surrender  of  children,under 

the  1st  May,  1787,  certain  persons  therein  named  surren-  TOinrro^hi*!^ 
dered  into  the  hands  of  the  lord  of  the  manor  of  Hexham  dren,  is  void 
the  messuage  now  in  dispute,  to  the  use  of  Cuthbert  Teas-  o^jy^ 

dale  for  and  during  the  term  of  his  naturaf  life,  without      Under  the 
1  r  t  r  1     /.        I      1  r  saoie  ittstru- 

impeachment  of  waste;  and  from  and  after  the  decease  of  ment  an 

the  said  Cuthbert ^  then  to  the  use  of  such  one  or  more  or  «»ia^e  for  life 

was  given  to 

any  of  the  children  of  the  said  Cuthbert^  on  the  body  of  D.  r.,  re- 
Ann  his  late  wife  deceased,  begotten,  and  for  such  estate  j^  j^  ^^^  |-|-^ 
and  estates,  and  in  such  parts,  shares  and  proportions,  man-  remainder  to 

ner  and  form,  as  the  said  Cuthbert  should  at  any  time  or  i^eirs  of  his 

body. 

Qfutrej  whether  the  rule  in  Shelley's  case  applies  to  such  a  case,  the  remainder  not 
being  to  the  heirs  of  the  body  of  the  tenant  for  life,  but  to  him  and  such  heirs. 

Held,  that  at  all  events  D.  T.  has  no  power  to  bar  the  intermediate  estate  for  life 

to  JLr. 
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times  during  his  life,  by  any  deed  or  deeds^  writing  or 
writings,  under  his  hand  and  seal,  attested  by  three  or  more 
credible  witnesses,  direct,  limit,  give,  or  appoint  the  same; 
and  in  default  of  such  direction,  limitation,  gift  and  appoint- 
ment as  aforesaid,  then  to  the  use  of  Daniel  Teasdale,  first 
son  of  the  said  Cutkbert,  on  the  body  of  the  said  Ami  bis 
late  wife  begotten,  and  of  the  heirs  of  the  body  of  the  said 
Daniel;  and,  in  default  of  such  issue,  then  to  the  use  of 
Richard  Teasdale,  second  son  of  the  said  Cuthbert,  as  tenant 
in  tail ;  and,  in  default  of  issue  to  Richard,  then  to  tlie  use 
of  Catharine  Teasdale  and  Elizabeth  Teasdale  (being  the 
said   Catharine  and  Elizabeth  parties  in  this  action),  as 
tenants  in  common,  and  not  as  joint  tenants,  and  of  the 
several  and  respective  heirs  of  the  body  and  bodies  of  the 
said  Catharine  and  Elizabeth;  and  in  default  of  issue  to 
Catharine  and  Elizabeth,  to  the  right  heirs  of  Cuthbert  for 
ever. 

Cuthbert  was  thereupon  admitted.  By  his  will  of  the 
20th  September,  1819,  Cuthbert,  after  reciting  the  said  sur- 
render of  the  1st  May,  1787,  and  the  power  of  appointment 
thereby  given,  did  direct,  limit  and  appoint  the  said  messu- 
age, &c.  to  the  use  of  his  son  Daniel  Teasdale  for  his  life, 
and  after  his  decease,  as  to  one  moiety  of  the  messuage,  he 
limited  and  appointed  the  same  to  the  use  of  his  daughter 
Catharine,  wife  of  Edward  Nicholson  (one  of  the  lessors  of 
the  plaintiff),  for  her  life,  and,  after  her  death,  to  the  use 
of  his  grnnd-daughter,  ^/m  Elizabeth  Teasdale,  daughter  of 
his  son  Richard  Teasdale,  in  fee;  and  as  to  the  other  moi- 
ety of  the  messuage,  he  limited  and  appointed  it  to  the  use 
of  his  daughter  Elizabeth  Dobson,  widow  (the  other  lessor 
of  the  plaintiff),  for  her  life,  and  from  and  after  her  decease, 
to  the  use  of  his  grand-daughter  Elizabeth  Dobson,  spinster, 
in  fee. 

After  Cuthbert^s  death,  Daniel  Teasdale  was  admitted 
under  the  above  appointment,  on  the  9/iA  April,  1835; 
and  by  a  surrender,  bearing  date  the  same  day,  for  the  pur- 
pose of  docking  and  barring  all  estates  tail,  and  all  rever*- 
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aioos  and  remainders  thereupon  expectant,  he  surrendered 
the  messuage  into  the  hands  of  the  lord,  for  the  use  of 
Edward  Welford,  the  defendant,  and  his  heirs  and  assigns, 
subject  to  redemption  on  repayment  of  100/.,  and  Welford 
was  thereupon  admitted.  Daniel  Teasdale  died  in  1836, 
and  the  day  of  the  demise  in  the  declaration  was  the  20th 
May,  1836. 

The  lessors  of  the  plaintijBP  were  admitted  on  the  25th 
April,  1838,  before  the  assizes  at  which  the  trial  took  place. 

On  this  state  of  facts  the  learned  judge  directed  a  verdict 
for  the  plaintiff,  giving  leave  to  move  to  enter  a  nonsuit 

Cressweli,  in  the  Michaelmas  term  following,  obtained  a 
rule  nisi  for  entering  a  nonsuit,  on  three  grounds :  1st.  That 
die  appointment  was  bad,  because  the  power  is  to  appoint 
to  children  only,  whereas  the  appointment  has  been  ex- 
tended to  grand-children,  who  were  not  the  objects  of  the 
power :  that  therefore  there  had  been  no  appointment,  and 
as  Uaniel,  in  default  of  appointment,  took  an  estate  tail,  so 
he  had  power  to  bar  it  by  surrender.  2dly.  That  supposing 
the  appointment  to  be  good  pro  tanto,  Daniel  took  an  estate 
for  life  under  it,  and  as  by  the  surrender  of  the  1st  May, 
1787,  the  messuage  was  limited  to  Daniel  in  tail  in  remain- 
der, therefore  that  he  had  a  complete  estate  tail;  and  might 
bar  it  by  surrender.  3rdly.  That  the  lessors  of  the  plaintiff 
had  been  admitted  since  action  brought. 
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W,  H,  Watson  and  Otter  now  shewed  cause  ;  but,  as  the 
first  and  last  points  were  given  up,  the  arguments  relating 
to  them  are  omitted,  and  the  cases  which  were  cited  are 
alone  given.  As  to  the  1st  point,  they  cited  Crompe  v. 
Barrow  (a),  Bristotoe  v.  Ward{b),  Adams  v.  Adams{c), 
2  Sugd.  Powers  (J),  Brudenell  v.  Elwes  (e),  Roberts  v.  Dix- 
tseUif).    As  to  3rd  point,  they  cited   Holdfast  d.  Wool' 


(a)  4  Ve9.jtm.  681. 
(6)  3  Ves.  jun.  336. 
(c)  Cowp.  651. 
{d)  6th  ed.  p.  66. 


(e)  1  East,  443. 
{/)  Cited  in  the  Appendix  to 
2  Sugd.  Pow.  No.  17,  (6tb  ed.) 
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1840.  lanis  V.  Clapham{a),  Due  d.  Bennington  v.  HaU{b),  Hyp- 
penv.  JBunnet/{c)f  Auncelme  v.  Auftcelme  {d).  Doe  d.  Cosh  v. 
Loveless  (e). 

As  to  the  2nd  point.  First,  The  rule  in  Shelley^s  case 
does  not  apply,  so  as  to  make  the  life  estate  of  Daniel  coa- 
lesce with  his  remainder,  to  the  exclusion  of  the  interven- 
ing life  estates  appointed  to  Catherine  and  Elizabeth.  That 
rule  is  thus  stated ;  **  When  the  ancestor,  by  any  gift  or 

conveyance,  passes  an  estate  of  freehold^  and  in  the  same 
gift  or  conveyance,  an  estate  is  limited^  either  mediately  or 
immediately,  to  his  heirs  in  fee  or  in  tail,  that  always  in  such 
cases  the  heirs  are  words  of  limitation  of  the  estate,  and 
not  words  of  purchase/'  4  Cruise^  Dig.  tit.  32,  c.  23,  s.  2 ; 
and  it  may  be  admitted  that  Daniel  takes  in  the  same 
manner  as  if  the  power  and  the  instrument  executing  the 
power  had  been  incorporated  in  one  instrument ;  Middle^ 
ton  v.  Croft  {/),  2  Sugd,  Pow.  (g).  Yet  this  case  does  not 
fall  within  the  rule,  because  though  Daniel  has  an  estate  for 
life,  yet  the  subsequent  limitation  is  not  to  his  heirs  in  tail 
or  in  fee,  but  an  express  estate  tail  is  given  to  Daniel 
himself f  subsequent  in  point  of  limitation  to  the  life  estates 
of  the  lessors  of  the  plaintiff,  and  in  such  case  Daniel 
could  not  bar  those  life  estates  by  surrender.  But,  even  if 
the  rule  in  Shetlej/'s  case  be  applicable,  the  surrender  by 
Daniel  will  not  bar  the  life  estates,  which  are  prior,  in  point 
of  limitation,  to  the  estate  tail  in  remainder.  It  is  clear 
that  the  remainder  limited  to  the  lessors  of  the  plaintiff  are 
vested  remainders,  and  it  is  difficult  to  understand  how  a  re- 
mainder, which  has  once  vested,  can  be  defeated,  for,  ac- 
cording to  the  rule  laid  down  in  4  Cruise,  Dig.  tit.  32,  c.  23, 
s.  12,  p.  329,  and  adopted  by  Mr.  Fearne,  Cont.  Remainders, 
p.  33,  where  the  limitations  intervening  between  the  first 
estate  for  life  and  the  limitations  to  the  heirs  of  the  body  are 

(a)  1  T.  R.  600.  (e)  2  B.  &  Aid.  458. 

(b)  16  East,  208.  (/)  2  Atk.  660—661. 

(c)  Cro.  Eliz.  504.  (g)  P.  26,  (6th  ed.) 
(</)  Cro.  Jac.  31. 
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cootingenty  the  estate  for  life  is  not  mergedi  because  the  inter- 
veniDg  limitations  would  be  thereby  destroyed,  but  the  two 
HmitatioDs  are  united  and  executed  in  the  ancestor  only  till 
such  times  as  the  intervening  limitations  become  vested^ 
and  then  they  open  and  become  separate,  in  order  to  admit 
such  intervening  limitations  when  they  arise.  As  then  the 
life  estate  is  considered  not  to  merge,  in  order  that  the 
intervening  limitations  which  depend  upon  that  prior  life 
estate  may  not  be  destroyed,  and  as  the  two  limitations 
open  when  the  intervening  limitations  become  vested,  it 
would  follow,  that  when  such  limitations  are  vested  in  their 
origin  that  the  two  estates  can  never  unite.  Again,  no 
estates  or  interests  are  barred  by  a  common  recovery  (which 
woald  have  the  same  effect  as  this  surrender)  but  those 
which  are  subsequent  in  point  of  limitation  id  the  estate 
of  which  the  recovery  was  suffered,  for  all  interests  prece- 
dent remain  as  they  were  before.  Smith  d.  Richards  v. 
Cfyffbrd{a)  is  an  authority  for  the  plaintiffs. 

CressweU,  Alexander,  and  Wighlman  contra.  The  case 
is  within  the  rule  in  Shelley's  case,  as  stated  in  Fearne^ 
and  Gilbert  C.  B.,  in  6  Bac.  Abr.(6)  (Remainder  B.)  Qb5. 
The  appointment  of  an  express  estate  tail  to  Daniel  in  re- 
mainder makes  no  difference;  there  is  no  greater  difficulty 
in  holding  that  the  two  estates  limited  to  Daniel  unite,  and 
that  be  takes  an  immediate  estate  tail,  than  if  the  remain- 
der bad  been  limited  in  the  usual  way  to  the  heirs  of  his 
body.  In  Smith  d.  Richards  v.  Clyiffordija)  it  was  not  ne- 
cessary for  the  Court  to  consider  whether  Richards*  estate 
for  life  and  remainder  in  tail  united,  and  the  point  decided 
was  merely  that  Richards,  whatever  kind  of  estate  he  pos- 
sessed^ had  certainly  not  committed  a  forfeiture,  because 
the  recovery  suffered  by  him  might  have  a  legal  operation 

(«)  1  T.  R.  738.     They  cited  &«r&or(n</{ A,  3  Ad.  &£.  42;  6\C. 

also  Cruise  Dig.  vol.  v.  tit.  Reco-  4  N.  &  M.  758;  Cruise's  Essay  on 

very,  c.  10,  sect.  1  (articles  6  &  Fines  and  Recoveries. 

7);  PUdgard  v.  Lake,  Cro.  Eliz.  (b)  7th  ed. 
718;   Doe  d.  Lumley  v.  Earl  of 

VOL.  IV.  G 
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on  his  own  remainder.  The  question  in  this  case  is,  whe- 
ther .DanieFs  remainder  is  postponed  to  the  two  life  estates. 
[Patitson  J.  If  it  is  not,  you  must  contend  that  if  Dankl 
had  died,  leaving  a  son,  that  son  would  have  taken  before 
these  tenants  for  life.]  Yes  |  if  there  had  been  no  recovery 
on  DanieFs  deaths  his  heir  would  have  been  entitled  to 
succeed  him  immediately.  In  VenabUs  v.  Morris  (a)  it  is 
said  by  Lord  Kenyan  C.  J.,  '*  an  estate  was  limited  to  S. 
Morris  for  life,  and  after  several  intermediate  limitations, 
an  estate  was  limited  to  his  heirs  for  ever ;  and  whether 
the  last  be  a  legal  or  an  equitable  estate  makes  no  other 
difference  than  this,  that  in  the  one  case  the  heir  will  take 
as  a  purchaser,  in  the  other  by  descent ;  but  quacunque 
vi&  dat&  the  defendant  is  entitled  in  this  case.  For,  if  the 
limitation  to  the  heir  of  iS.  Morria  be  a  legal  estate,  it  en- 
larged the  estate  in  the  ancestor,  and  gave  him  the  legal 
fee ;  if  it  be  an  equitable  remainder,  to  which  the  prior 
legal  estate  in  the  ancestor  could  not  be  limited,  it  was  a 
contingent  remainder  to  the  heir,  and  the  heir  takes  as  a 
purchaser."  In  conformity  with  this  language,  the  certifi- 
cate, subsequently  sent  to  the  Lord  Chancellor  (6),  decided 
that  the  remainder  in  question  did  not  unite  with  the  life 
estate  of  S.  Morris,  because  the  former  was  an  equitable 
and  the  latter  a  legal  estate.  But  it  is  clear  from  this  lan- 
guage that,  if  both  estates  had  been  legal,  or  both  equitable. 
Lord  Kenyan  thought  they  would  have  united. 


Lord  Denman  C.  J. — We  granted  this  rule  on  account 
of  the  dictum  in  ^enables  v.  Aform(a),  in  order  that  the 
point  might  be  discussed.  If  we  had  taken  time  for  con- 
sideration we  should  have  seen  that  the  point  was  altogether 
free  from  doubt,  and  have  refused  the  rule.  It  appears 
from  Mr.  Feame's  learned  work  (c),  that  where  a  person 
by  the  same  conveyance  takes  a  particular  estate  and  a 
mediate  remainder  in  fee  or  in  tail,  the  subsequent  estate 
limited  to  him  is  to  take  effect  as  a  remainder  after  the  deter- 


(a)  7  T.  R.  842. 

(6)  See7T.R.438,aodFearne'8 


C.  R.,  by  Butler,  (9lh  ed.)  59  n. 
(c)  P.  «8^37. 


TRINITY  TERM,  III  VICT. 

mimUion  of  the  iQterpoted  estate^  and  this  in  cases  where 
the  mle  in  SheileyU  case  certainlj  applies.  Assuming, 
therefore,  the  rule  in  Skeli^'s  case  to  apply  here,  (which 
I  think  b  not  the  correct  viewi)  the  act  of  the  tenant  in 
till  in  remainder  could  not  bar  the  antecedent  life  estates. 
The  language  of  Lord  Kenyan  in  Fenables  v*  Morris  {a) 
vaa  not  necessary  to  the  decision.  This  rule  must  be  dis* 
charged* 

LiTTLEDALB  J. — Whether  the  rule  in  Shelley's  cast  does 
apply  or  does  not  apply  to  the  present  case,  where  the 
remainder  to  Daniel  is  not  to  the  heirs  of  bis  body,  but  to 
Daniel  himself  and  the  heirs  of  his  body,  being  an  express 
estate  tail  to  him,  I  can  find  no  authority  for  saying  that 
the  intermediate  vested  life  estates  could  be  displaced  by 
The  case  is  like  Smith  v.  Cli/fford  {b). 
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Patteson  J. — I  have  no  doubt  on  this  subject.  The 
passages  referred  to  in  Feame  make  it  quite  clear.  After 
combating  the  notion  (c)  that  the  possibility  of  the  free- 
hold's determining  in  the  life  of  the  ancestor  who  takes  it, 
■akos  tbe  subsequent  limitation  to  his  heirs  contingent,  and 
prevents  it  from  attaching  in  himself,  be  says  that  such  subse- 
fsmst  limitation,  whether  it  is  mediate  or  immediate,  always 
icsts  immediately  in  the  ancestor,  "  with  this  distinction, 
tiiat^  where  such  subsequent  limitation  is  immediate,  it  then 
becomes  executed  in  the  ancestor,  forming,  by  its  union 
wiA  his  particular  freeholdi  one  estate  of  inheritance  in  pos- 
session ;  but,  where  such  limitation  is  mediate,  it  is  then  a 
remainder  vested  in  the  ancestor  who  takes  the  freehold,  not 
to  be  executed  in  possession  till  the  termination  of  the  pre- 
eeding  mesne  estates."  The  subequent  limitation  then  in 
diis  case  is  a  remainder— -a  remainder  on  what?  On  the  in- 
termediate estates  for  life.  Then  follows  the  passage(c2)  in 
which  Mr.  Feame  says  that,  if  the  interposed  estates  are 
contingent,  then>  although  the  two  mediate  estates  in  the 

(•)  7  T.  Ri  842;  (Ql  T.  R.  788.  (c)  P.  88.        (d)  P.  87. 

O  2 
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ancestor  shall  coalesce,  nevertheless,  when  the  contingency 
happens,  and  the  interposed  estate  comes  into  existence, 
the  estates  which  have  so  coalesced  shall  open  and  let  it  io. 
If  such  estates  are  to  re-open  for  the  purpose  of  letting  in 
an  interposed  estate  which  was  contingent  in  the  first  in- 
stance, it  can  hardly  be  held  that  they  are  to  keep  closed 
so  as  to  shut  out  that  which  was  a  vested  remainder  in  the 
first  instance.  Smith  v.  Clyfford(a)  is  in  favor  of  the 
plaintiffs.  In  Fenabks  v.  Morris(h)  the  person  claiming 
was  heir,  and  there  does  not  appear  to  have  been  any 
question  as  to  the  estate  of  any  intermediate  remainder- 
man. 


Williams  J.  concurred. 


(a)  1  T.  R.  738. 
(6)  7  T.  R.  342. 


Rule  discharged  (c). 
(c)  See  Hayes'  Con  v.  (4th  ed.)  418. 


Wedgewood  v.  Hartley  and  another  ((^). 

Trespass  a.  XRESPASS  for  breaking  plaintiff's  close  and  taking  his 

c.  f.,  and  for  ^qqA. 

taking  plain-  ® 

tiff's  goods.  Pleas : — 1.  That  plaintiff  held  as  tenant  to  the  defendants 

Plea  *  that 
IT.  was  tenant  *^  ^^^  yearly  rent  of  10/.,  and  that  they  entered  and  dis- 

of  the  pre-       trained  for  rent  in  arrear.     2.  That  fVedgewood,  the  elder, 
mises  to  the  i        i   ••/»•»    r    i       v  i        i   r      «  i 

defendants,  at  (^he  plaintitt  s  father,)  was  tenant  to  the  defendants  on  the 

*  ^"l^^  ^1?''    same  terms  as  in  the  first  plea  mentioned,  and  that  they 

distrained  &c.,  entered  and  distrained  for  rent  in  arrear. 
Replication : 
Non  tenuit. 

The  plain- 
tiff's case  at 
the  trial  was, 
that  W.  was 
owner  in  fee 
and  had  let  to 
him  at  a  rent 
of  2/. 

Held,  that  H^.  was  not  competent  to  prove  this  case,  because  be  would  be  liable 
over  to  the  plaintiff  if  he  lost  the  verdict,  and  that  the  ground  of  incompetency  was  an 
interest  in  the  resuiti  and  not  merely  in  the  verdict  as  an  iostroment  of  evideoce. 


Replications  traversing  the  tenancy.     Issues  thereon. 

At  the  trial  before  PattesonJ,  at  the  York  spring  as* 
sizes,  1838,  the  case  set  up  by  the  plaintiff  was,  that  he  was 
tenant  at  a  yearly  rent  of  2/.  to  his  father,  who  was  owner 

(d)  Decided  (June  19)  Trinity  Term,  1839. 


Wedgewood 

V. 
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in  fee,  and  the  wife  of  his  father  was  called  to  support  the 

case.     She  was  examined  on  the  voire  dire,  and  stated  that 

her  husband  had  demised  to  the  plaintifF,  and  was  then 

objected  to  on  the  ground  that,  if  the  plaintiff  failed,  he      Hartley. 

would  have  a  right  to  recover  over  against  her  husband. 

The  learned  judge  admitted  the  witness,  and  the  plaintiff 

bad  a  verdict. 

S.  Temple,  in  the  Easter  term  following,  obtained  a  rule 
nisi  for  a  new  trial  on  the  above  ground. 

Alexander  and  W,  H.  Watson  now  shewed  cause.  They 
contended  that  the  witness  had  no  interest  in  the  result,  as 
her  husband  did  not  appear  to  have  entered  into  any  con- 
tract to  indemnify  the  plaintiff,  and  that,  even  if  such  a  con- 
tract were  to  be  implied,  the  plaintiff,  in  the  event  of  the 
defendants'  succeeding  would  have  a  right  to  deduct  the 
imouDt  of  rent  he  paid  to  them  from  the  amount  payable 
to  his  father;  and  that  the  verdict  as  an  instrument  of  evi- 
dence could  not  possibly  affect  the  witness.  They  cited 
Doe  d.  Nightingale  v.  Maisey  (a),  Doe  d.  Lord  Teynham 
V,  Tyler  (6),  and  Simpson  v.  Pickering  (c). 

S.  Temple  contra.  If  Wedgewood,  the  father,  was  not 
owner  of  the  fee,  but  mesne  landlord  only,  and,  by  not  pay- 
ing the  rent  due  from  him  to  the  defendants,  brought  this 
distress  upon  the  plaintiff,  his  immediate  tenant,  the  plaintiff 
would  have  a  remedy  over  against  him.  If,  however,  the 
hther  was  owner  in  fee,  then  he  would  stand  clear  from 
liability  to  indemnify  his  son,  because  the  distress  would 
liave  been  wrongful.  The  witness,  therefore,  had  a  direct 
interest  in  the  result,  which  interest  could  not  have  been 
removed  by  indorsement  on  the  record  under  3  Sc  4  Will.  4, 
c.  42,  8.  26 :  Harding  v.  Cobley  (J). 

(a)  1  B.  &  Ad.  439.  {c)  4  C,  M.  &  R.  527. 

Ih)  6  Bing.  300.  (</)  6  C.  &  P.  664. 
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1840.  Lord  Denman  C.  J. — Under  these  pleadings  the  father 

...  had  a  direct  interest  to  state  that  he  did  not  hold  of  the 

Wedcewood 

V,  defendants^  for,  if  he  did;  he  would  be  liable  over  to  his  son 

Hartley,      f^^  ^j^^  distress. 

Patteson  J. — ^The  witness  was  incompetent,  not  on  the 
ground  of  interest  in  the  verdict  as  an  instrument  of  e?t- 
dence,  but  of  direct  interest  in  the  result  of  the  present 
action.  If  the  distress  was  rightful^  the  son  would  be  dam- 
nified;  because  the  rent  distrained  for  was  much  larger  than 
the  rent  he  would  have  an  opportunity  of  deducting  against 
his  father.    The  father,  therefore,  would  be  liable  over. 

Williams  J. — The  witness  had  a  direct  interest  in  shew- 
ing that  her  husband  had  not  rendered  the  plaintiff  liable 
to  the  distress. 

Coleridge  J. — If  the  terms  of  the  tenancy  of  the  plain- 
tiff to  his  father  had  been  set  out,  and  had  expressly  pro- 
vided for  the  father's  liability  over  in  a  case  like  the  present, 
it  would  hardly  be  contended  that  the  witness  would  be 
competent,  but  I  think  enough  is  disclosed  to  establish 
the  same  point.  The  witness  on  the  voire  dire  admits  the 
letting  by  her  husband  to  the  plaintiff,  and  the  plaintiff 
would  undoubtedly  have  a  remedy  over  against  her  husband, 
if  the  distress  happened  through  his  default.  Even  if  the 
plaintiff  had  not  paid  his  rent  to  his  father,  still  there  might 
be  no  opportunity  of  deducting,  for  the  two  rents  might  be 
payable  at  different  periods. 

Rule  absolute. 
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The  Queen  t;.  Capel,  Qerk,  Monday, 

JuneQih. 

Case.     On  appeal  by  the  defendant  to  the  quarter  ses-  T^®  ^ccu- 

lions  for  the  liberty  of  St.  Alban,  in  the  county  of  Hertford,  were  rated  to 

against  a  rate  made  for  the  relief  of  the  poor  of  the  parish  ^®  relief  of 

...  ^°6  poor  on  an 

of  Watford,  in  the  said  liberty,  the  sessions  confirmed  the  estimate  of  the 

late,  subject  to  the  following  case  :—  [he  wLr*"*^*^ 

The  assessment  was  made  on  all  the  houses,  lands,  shops,  might  reason- 
warehouses,  wharfs,  factories,  and  other  buildings  in  the  L^^ed  to^'ec 

parish,  including  the  dwelling-house  of  the  appellant,  on  ^"*™  y^^  ^^ 

yecur,  free  of  all 
in  estimate  of  the  net  annual  value  of  the  same,  (that  is  to  usual  tenant's 

lay)  of  the  rent  at  which  the  same  might  reasonably  be  ex-  ^^^  *""  •  , 

taxes,  anQ  ue* 

pected   to  let  from  year  to  year,  free  of  all  usual  tenant's  ducting  from 
iites  and  taxes,  and  deducting  from  such  rent  the  probable  probable' an- 

iterage  annual  costs  of  the  repairs,  insurance,  and  other  ex-  i^ual  cosu  of 

.  ^  .       ,         .  ,  the  repairs,  in- 

penses,  necessary  to  mamtam  them  m  a  state  to  command  surance,  and 

such  rent.  ^^^^  expenses 

ftii  .  .  ,         necessary  to 

The  appellant  is   the  vicar  of  the  parish,  and  receives  maintain  them 

compositions  from  the  respective  occupiers  of  land  in  the  ""^^'^^'^ 

parish  for  the  small  tithes  arising  therein.  such  rent,  ac- 

The  gross  annual  amount  of  the  compositions  was  660/.,  j^\i{^uf,  4  c 

out  of  which  average    annual   payments  of  82/.  15s.  are  ^^' 

made  by  the  vicar  for  tenant's  rates  and  ecclesiastical  dues,  who  received 

but  the  sum  on  which  the  vicar  was  assessed  in  respect  of  ^^''  *  y^", 
t        .  .  '^  as  a  composi- 

toe  said  small  tithes  was  540/.,  being  such  a  rent  or  yearly  tion  for  small 
lum  as  the  said  small  tithes  might  reasonably  be  expected  ^;,i^h  he' raid 
to  let  for  from  year  to  year,  free  of  all  usual  tenant's  rates  82/.  I5f.  for 
and  taxes,  and  deducting  from  such  rent  or  yearly  sum  the  and  ecclesias- 

amount  of  the  ecclesiastical  dues.  '*^**  ^"®f> 

was  rated  on 

540/.,  as  being 

the  som  which  the  said  tithes  might  reasonably  be  expected  to  let  for  from  year  to 

year,  free  of  aU  tenant's  rates  and  taxes,  and  deducting  from  such  rent  the  amount  of 

the  ecclesiastical  dues. 

The  occapiers,  from  the  capital,  time,  and  skill  employed  in  the  cultivation  of  their  lands, 
made  a  profit,  which  on  an  average  amounted  to  two-thirds  of  the  rent  estimated  above. 

Held,  that  the  rate  followed  the  directions  of  6  &  7  Wiil.  4,  c.  96,  s.  1,  which  apply 
to  tithes  at  well  as  land,  nnd  that  it  could  not  be  objected  to  on  the  ground  that  it 
»as  unequal,  because  the  rent  so  estimated,  on  which  the  occupiers  were  rated,  bore  a 
smaller  proportion  to  the  profits  of  the  land,  than  the  sum  at  which  the  vicar  was 

need  hon  to  the  yearly  value  pf  his  tithes. 
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1840.  The  great  tithes  of  the  parish,  which  were  io  the  haods 

of  a  layman,  were  rated  io  a  similar  manner. 

The  occupiers  of  the  lands  in  the  said  parish  occupied  at 
rack-rents,  (that  is  to  say)  the  full  rents  which  the  said  lands 
were  worth  to  be  let.  Such  occupiers  employed  capital  in  the 
cultivation  of  such  lands,  and  applied  their  time  and  skill 
in  superintending  the  same  ;  and  theprojits  derived  from  suck 
cultivation  were  differently  proportioned  to  the  net  aiumai 
value  of  the  lands,  estimated  as  above ,  in  different  cases; 
but,  on  an  average  oj  all  the  lands  in  the  parish,  the  said 
profits  amounted  to  txco  thirds  of  the  net  annual  value  or  rent 
as  estimated  above. 

The  occupiers  of  shops,  warehouses,  wharfs  and  facto- 
ries in  the  parish,  occupied  at  rack-rents,  and  carried  on 
business  of  various  kinds  in  their  said  premises,  and  made 
profits  bearing  different  proportions  to  the  net  annual  value 
of  the  premises  occupied  by  them  respectively  in  different 
cases;  but  such  profits,  on  an  average  of  the  whole,  were 
equal  to  the  net  annual  value  or  rent  of  the  said  shops,  ware- 
houses, wharfs  and  factories,  estimated  as  above. 

The  occupiers  of  some  of  the  houses  in  the  parish,  in- 
cluding the  appellant,  carried  on  no  business  on  such  pre- 
mises yielding  any  profits. 

The  appellant  objected  to  the  assessment  as  unequal  and 
illegal,  alleging  that  he  was  rated  in  a  larger  proportion  to 
the  full  yearly  amount  of  the  clear  profits  of  his  tithes,  and 
to  the  full  yearly  value  of  his  dwelling-house,  than  the  occu- 
piers of  lands  in  the  parish,  who  were  not  rated  enough  in 
respect  of  their  rateable  ability  as  such  occupiers;*  inas- 
much as  they  were  only  rated  to  the  amount  of  their  rents, 
estimated  as  above,  which  was  a  smaller  proportion  of  the 
profits  derived  from  the  land,  than  the  said  sum  at  which  the 
said  vicar  was  rated  bore  to  the  yearly  value  of  his  tithes; 
and  that  the  said  occupiers  were  not  rated  for  any  part  of 
the  remainder  of  their  profits,  which  amounted  on  an  ave- 
rage of  the  parish  to  two-thirds  of  their  rents ;  and  that  the 
occupiers  of  shops,  warehouses,  wharfs  and  factories  in  the 
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parish  were  not  rated  high  enough  in  respect  of  their  rate- 
able ability  as  such  occupiers^  inasmuch  as  the  pro6t8  made 
from  the  business  carried  on  in  the  same,  which  amounted  to  v. 

a  sum  equal  to  their  rents,  were  not  included  in  the  estimate       ^apel. 
of  the  annual  value  thereof  to  such  occupiers. 

And  be  contended  that  such  a  reduction  in  the  assessment 
OQ  his  tithes  and  dwelling-house  ought  to  be  made,  as  would 
bear  a  just  proportion  to  the  assessments  made  on  the 
occupiers  of  lands,  shops,  warehouses,  wharfs  and  factories, 
or  that  an  increase  on  the  assessments  on  the  said  occu- 
piersy  in  respect  of  their  ability  as  such  occupiers,  ought  to 
be  made  in  proportion  to  their  profits  respectively. 

Sir  J.  Campbell  A.  G.,  Wightman,  Tomlinson,  and  Pul"  Argument  for 
fcr,  iu  support  of  the  order  of  sessions  (a).  From  the  ^  ^  occupiers. 
rtatement  of  the  case  it  appears  that  the  appellant  objected 
lo  the  rate  on  the  ground  that  he  was  rated  in  a  larger  pro- 
portion to  the  clear  profits  of  his  tithes  ''  than  the  occupiers 
of  lands  in  the  parish,  who  were  not  rated  enough  in  respect 
of  their  rateable  ability  as  such  occupiers"  and  the  rate  is  in 
^t  made  upon  occupiers  only,  and  consequently  in  respect 
of  real  property  only.  The  liability,  therefore,  of  these  occu- 
piers, in  the  independent  character  oi inhabitants,  and  in  re- 
spect of  their  personal  property,  has  nothing  to  do  with 
the  present  inquiry.  It  must  be  admitted,  after  Reg.  v. 
iMjmdaineiJb)  that,  notwithstanding  the  Parochial  Assess- 
ment Act  (6  8c  7  Will.  4,  c.  96),  and  the  general  practice 
adopted  by  common  consent,  the  inhabitants  of  a  parish  are 
itill  legally  rateable  (c)  according  to  their  ability,  in  respect 
of  the  profits  made  by  them  as  inhabitants.  But,  as  no  com- 
plaint is  made  of  the  omission  of  personal  property,  the 
only  question  is,  whether  this  rate  is  equal  between  the 
appellant,  as  the  owner  of  tithes,  and  the  persons  assessed 
u  occupiers  of  land  in  the  parish.     He  contends,  that  either 

(•)  The  case  was  argued  in  H.  (6)  8  P.  &D.  919. 

T.  last  (Jan.  9S),  before  Lord  Den-  (c)  No  longer  so.     See  3  &  4 

Mt  C.  J.,  UUledak,  Wmam  and  Vkt.  89. 
Coleri4gtJs. 


90  CASES  IV  THE  QVEElf's  BEKCH, 

1840.        he  ought  uot  to  be  rated  according  to  the  rent  which  conM 

^^^^>^^      be  obtained  for  his  tithes,  or,  if  he  is  to  be  so  rated,  that 

^  the  farmer,  wharfinger  and  shopkeeper  also  must  be  rated 

Capel.       according  to  the  rent  which  could  be  obtained  for  the  sab* 

Argument  for   j^^^^  ^f  ^j^^jj.  occupation  respectively,  phis  the  profits  they 

make.  It  is  clear  that  the  appellant  cannot  have  relief  in 
the  shape  of  abatement  of  his  own  rate.  What  abatement 
oA  his  rate  would  make  the  rate  equal  throughout  the  pt* 
rish  ?  The  farmers,  and  *^  the  occupiers  of  shops,  ware- 
houses, wharfs  and  factories,**  considered  as  classes,  make 
profits  in  different  proportions,  as  appears  from  the  case 
itself ;  and  the  individuals  of  each  class  must  also  differ 
inter  se  in  their  amount  of  profits  according  to  their  re- 
spective outgoings,  skill,  or  opportunity.  Abatement  of 
the  appellant's  rate  will  not  meet  the  grievance,  unless  he  is 
the  only  person  overrated,  or  unless  all  other  persons  are 
underrated  in  the  same  degree  with  each  other.  How  then 
is  the  alleged  grievance  to  be  redressed  ?  The  only  alter- 
native is,  that  every  farmer,  shopkeeper,  and  other  occupier 
of  real  property,  should  be  rated  separately  and  individually 
according  to  the  profits  he  makes  upon  the  premises  he 
occupies.  But  the  parish  oflUcers  have  no  machinery  for 
arriving  at  any  such  result;  it  could  only  be  attempted  by 
an  inquisitorial  examination  of  the  amount  of  capital  em- 
ployed, the  returns  made,  and  other  particulars,  and  would 
be  attended  with  all  the  inconveniences  which  have  led  to 
the  practical  exemption  of  personal  property ;  and  the  least 
inaccuracy  in  any  one  instance  would  be  a  ground  of  ap- 
peal ;  for  the  rate  must  be  equal,  not  only  as  between  the 
classes  of  tithe-owners  and  land-owners,  but  as  between  all 
the  different  individuals  of  the  same  class. 

It  is  submitted,  that  according  to  the  whole  current 
of  authorities  under  the  43  Eliz.  c.  2,  which  is  silent  on 
the  subject,  occupiers  are  to  be  rated  according  to  the 
rent  which  can  be  had  for  the  subject  of  their  occupation. 
The  6  8l  7  Will.  4,  c.  96,  adopts  the  rule  as  laid  down  by 
judicial  decisionsi  and  removes  all  doubt  on  the  sabject; 
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ind  there  is  nothing  inconsistent  with  the  rule,  eicept  par-  i840. 
ticular  expressions,  which  admit  of  explanation,  in  Rex  v.  ^'^^^^ 
Joddrell  (a).    The  rent  actually  paid  may  not  afford  a  true  ^7"*^ 

criterion;  Rexv,  Skingle{b);  but>  where  it  is  a  rack-rent,  Caml. 
that  is  as  much  as  can  be  reasonably  paid  by  a  tenant,  ^tigument  for 
it  is  the  true  criterion :  Rex  v.  Birmingham  Ga$  Light 
Company  (c),  Rex  v.  Hull  Dock  Company  {d),  Rex  v.  In- 
hahitanis  of  Lower  Mitton  ( e  ),  Rex  r.  Trustees  of  Duke  of* 
Bridgewater  (f),  Rex  r.  Tomlinson  (  g),  Rex  v.  Liverpool 
Exchange  {h),  Rexv,  Woking  (i).  It  may  be  said  that  these 
cues  are  not  to  be  taken  as  authorities  applicable  to  this 
case,  because  the  tithe-owner  was  not  before  the  Court. 
But  in  all  of  them,  although  the  tithe-owner  was  not  himself 
a  party,  yet  others  in  the  same  situation  with  him  were 
parties,  and  he  was  virtually  before  the  Court  as  a  party 
who  contributed  to  the  rate ;  and  the  Court  would  not  have 
invariably  laid  down  rent  as  the  criterion,  if  it  had  been 
thought  that  profits  were  the  criterion.  In  Rex  v.  Trustees 
(f  Duke  of  Bridgewater  {/)  the  respondents  stood  in  the 
nme  situation  with  the  present  appellant.  The  appellants, 
trbo  were  the  trustees  of  the  Bridgewater  Canal,  and  in  the 
receipt  of  tolls  thereon,  were  rated  upon  their  gross  receipts 
minus  their  expenses,  and  they  cotnplained  ''  that  the  profits 
vising  from  the  occupation  of  farms  and  farming  stock 
were  either  improperly  omitted  to  be  assessed  according  to 
tie  full  value  thereof,  or  were  greatly  under-rated  in  propor- 
tion to  the  tolls  and  income  arising  from  the  property  of  the 
defendants ;  and,  lastly,  that  certain  allowances  and  abate- 
ments, other  than  such  allowances  as  were  necessarily  made 
to  the  defendants,  in  the  management  of  their  property,  for 

(a)  1  B.  fr  Ad.  403.  (/)  9  B.  &  C.  68;  S.  C.  4  M. 

{b)  7  T.  R.  549.  &  R.  143. 

(c)  1  B.  &  C.  506;  &  C.  2  D.  (g)  9  B.  &  C.  163;  S,  C  4  M. 

tB.  tS5.  kR.  169. 

(^SB.&a516;    S.  C.5D.  (A)  1  A. &  E.  465 ;    5.  C.  8  N. 

*  R-  359.  &  M.  550. 

(e)  9  B.  &  C.  810;   S.  C.  4  M.  (i)  4  Ad.&  E.  40;   S.  C.  5  N. 

k  R.  711.  ap  M.  395. 
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1840.         coilectioDy  repairs,  and  every  other  attendaDt  expense,  were 

rj,^'^^^^      made  as  far  as  regarded  the  abovementioned  persons  and 

V.  profits,  by  assesshig  them  on  the  rent  only,  which  were  not 

Capel.       made  in  the  case  of  the  defendants.*'     I'he  case  was  sent 

th^occupiere.  ^^^^  ^  ^**®  sessions,  not  to  ascertain  the  proportion  that 

the  rent  paid  by  the  farmers  bore  to  their  profits,  and  to 
rate  the  canal-owners  in  the  same  proportion  to  their  re- 
ceipts, but  to  ascertain  the  rents  which  the  tolls  would  let 
for,  Bayletf  J.  saying,  ''  the  principle  of  our  decision  in 
this  case  is,  that  the  same  rule  is  to  be  applied  to  all  occu- 
piers, and  that  the  rent  or  sum  at  which  the  land  will  let  is 
the  criterion  of  the  value  of  occupation." 

Rex  ▼.  Bromi,      The  appellant  may,  perhaps,  rely  on  Hex  v.  Brown  (a). 

In  that  case,  and  in  other  cases  also  where  casual  expres- 
sions are  to  be  found,  which  militate  against  the  position 
contended  for,  it  will  be  found  that  the  distinction  between 
rateability  as  occupier  and  rateability  as  inhabitant  was 
not  attended  to,  and  any  adverse  expressions  of  the  Court 
as  to  the  rateability  of  a  farmer's  profits  are  not  to  be 
understood  of  the  rateability  of  such  profits  in  respect  of 
the  occupation  of  real  property,  but  in  respect  of  the  pa- 
rishioner's personal  ability  as  an  inhabitant.  There  the 
third  ground  of  appeal  was,  *^  because  Thomas  Langford 
and  four  other  persons  (naming  them)  were  omitted  to  be 
rated  for  and  in  respect  of  a  dairy  of  cows,  and  the  pasture 
age  of  lands  in  his  and  their  respective  occupations;  al- 
though the  said  dairies  and  pasturages  were  situated,  rented, 
occupied  and  enjoyed  within  the  said  parish  ;  and  although 
the  same,  or  the  occupiers  thereof,  in  respect  of  the  profits 
therefrom,  were  respectively  rateable."  It  apeared  that 
"  the  occupiers  of  several  farms,  who  are  rated  to  the  poor 
for  their  respective  farms,  let  their  cows  to  an  undertenant, 
called  a  dairyman,  at  a  certain  rent  per  cow ;  which  cows, 
by  the  agreement,  are  exclusively  depastured  on  different 
grounds  belonging  to  the  occupier  of  the  farm,  at  different 

(a)  8  East,  588. 
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times  of  the  year,  he  being  obliged  to  feed  and  maintain         I810. 
them  without  any  expense   to  the  dairyman.      That  the     qT^X^* 
dairyman  makes  a  profit  of  the  milk  and  produce  of  such  9. 

cows,  independently  of  the  profit  made  by  the  tenant  of  the       v;apel. 
farm."     The  sessions  held  that  the  dairymen  were  not  rate-  theoccupiers 
ible,  and  their  judgment  was  affirmed  by  the  Court.    Lord 
EUtnborough  C.  J.,  in  giving  his  judgment,  thus  expressed 
kimself: — ''The  appellant  complains  of  the  rate  without  Rex  x.  Brawn. 
shewing  any  grievance;  because  the  farmer  having  been 
rated,  as  we  must  presume^  for  the  full  profits  of  the  farm, 
it  matters  not  to  the  appellant  whether  or  not  the  rate  in 
respect  of  that  farm  could  have  been  better  distributed,  by 
laying  one  portion  of  it  on  the  farmer,  and  another  portion 
on  the  dairyman;  the  appellant's  proportion  of  the  rate 
would  remain  the  same  in  either  case.    It  is  said,  that  the 
interest  which  the  dairyman  takes  under  such  an  agreement 
ii  a  tenement  in  law,  and  gives  him  an  interest  in  the  land, 
by  which  he  may  gain  a  settlement;  and  that  I  do  not  dis- 
pute :  and  therefore  if  the  dairyman,  considering  him,  and 
not  the  farmer,  as  the  occupier  of  so  much  of  the  farm  as 
the  cows  were  depastured  upon,  had  been  rated  as  such  for 
it,  I  do  not  see  what  objection  could  have  been  made.    But 
here  the  objection  is,  that  the  farmer  is  rated  for  the  whole 
(inn,  the  profits  of  which  arise  principally  from  the  stock 
upon  it;  and  a  part  of  those  profits  are  again  required  to 
be  subjected  to  another  rate  in  the  hands  of  the  dairyman, 
fiut  there  is  no  objection  to  the  rate  as  it  now  stands;  and 
peat  inconvenience  would  ensue  if  the  profits  of  different 
persons  out  of  the  same  farm  were  subdivided,  and  a  pro-* 
portionable  rate  laid  upon  each,  instead  of  one  general  rate 
for  the  whole  on  the  general  occupier  of  the  whole."     Un- 
doubtedly particular  expressions  in  this  judgment  may  be 
pressed  to  shew  that  a  farmer  is  rateable  for  bis  profits. 
But,  without  dwelling  upon  Rex  v.  Barkhi  (a),  where  it  was 
held  that  a  farmer  is  not  rateable  for  his  stock,  although  a 
tradesman  is,  and  16  Fin.  Abr.  (Poor  £.)  to  the  same  effect, 

(a)  S  Ld.  Raym.  1880. 
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184a        it  is  sufficient  to  my  that  the  decision  in  Rex  v.  Brtmm  (a) 

was  merely  that  there  was  no  necessity  for  rating  the  dairy* 

man,  and  that  the  distinction  between  the  fmrmer's  liability 

for  profits  as  an  occupier  and  as  an  inhabitant  was  neter 
Arraaieot  for       ^         .  ^ 
the  oocopiefi.  referred  to. 

The  only  other  authority  which  can  be  drawn  into  the  ser« 
BuwJoddrclL  vice  of  the  appellant  is  Rex  v.  Joddrell{b).  With  respect  to 

this  case  it  is  submitted  that  the  statement  of  the  special  case 
and  the  judgment  thereupon,  if  taken  together,  do  not  support 
the  doctrine  contended  for  by  the  appellant ;  that,  if  they 
do  support  such  a  doctrine,  the  authority  is  at  variance  with 
all  previous  decisions  and  with  the  subsequent  case  of  Rex 
V.  Adames  (c),  and  cannot  be  maintained ;  and  that  the  6  &  7 
WilL  4  has  removed  all  doubt  upon  the  question,  and  has 
settled  it  conclusively  against  the  appellant. 

It  may  appear  hard  that  the  clerical  titheowner,  to  whom 
tithes  are  rendered  as  a  compensation  for  services,  should  be 
rated  on  the  same  principle  as  the  lay  impropriator,  but  the 
43  Eliz.  has  made  no  distinction.  In  Rex  v.  Joddrell{b) 
on  the  part  of  the  appellant  it  was  proved,  and  on  the  other 
part  not  disputed,  that  the  assessment  for  the  rate  appealed 
against  was  made  on  the  bona  fide  amount  of  the  rack-rent 
which  the  farms  were  letting  at,  and  were  worth  to  let  at 
the  time.  The  rector,  the  appellant,  was  "  assessed  in 
the  sum  of  368/.,  in  respect  of  the  gross  payments  for  com- 
pensation for  tithes  amounting  to  452/.  2s.  0|(/. ;  and  the  de* 
duction  in  the  assessment  allowed  the  rector,  83/.  2s.  OJd, 
was  the  amount  of  parochial  dues  levied  on  the  452L  2s.  Oid.* 
It  was  objected  by  the  appellant,  ^'  that  as  he  was  assessed 
at  such  a  sum  as,  with  his  poor-rate,  made  up  the  full  gross 
amount  of  com  rent,  the  profit  accruing  to  the  occupiers 
beyond  the  amount  of  rent  paid,  and  beyond  the  amount  of 
the  interest  of  the  capital  employed,  and  of  expense  of 
cultivating  lands,  including  compensation  for  the  farmer's 
trouble  and  labour,  and  superintendence,  ought  to  have 

(a)  8  East,  528.  (c)  4  B.  &  Ad.  61;  5.  C.  1  N. 

(6)  1  B.  &  Ad.  403.  &  M.  6611. 
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beeo  iocladed  io  these  assessments ;  and  the  appellant  pro- 
posed to  call  evidence  to  prove  the  existence  of  such  profit    jiJTqueen 
io  accruing  generally ;  the  respondents,  however,  admitted  v. 

inch  profits  to  have  accrued  generally/'     On  this  objection 

the  judgment  of  the  Court  was  delivered  by  Parke  J.  in  the  Arganwo^.  for 
rii       .  rwy  .11      the  occupiers, 

followuig  terms: — ''  The  second  objection  was,  that  the 

fanner's  share  of  profit  ought  to  have  been  rated,  or,  which  RegfJtMnlL 
is  the  same  thing,  that  the  appellant  should  have  been  rated 
pioportionably  less;  and  that  objection  should,  in  our 
opinioo,  have  prevailed*  Of  the  whole  of  the  annual  profits, 
or  value  of  laud,  a  part  belongs  to  the  landlord  in  the  shape 
of  rent,  and  part  to  the  tenant;  and  whenever  a  rate  is  ac* 
cording  to  the  rack-rent  (the  usual  and  most  convenient 
mode),  it  is,  in  effect,  a  rate  on  a  part  of  the  profit  only.  It 
must,  therefore,  in  the  next  place,  be  ascertained  what  pro- 
portion the  rent  bears  to  the  total  annual  profit  or  value, 
and  that  will  shew  in  what  proportion  all  other  property 
ought  to  be  rated.  If,  for  instance,  the  rent  is  one-half  or 
two-thirds  of  the  total  annual  profit  or  value  of  land,  the 
rmie  on  all  other  property  should  be  on  a  half  or  two-thirds 
of  itB  annual  value.  In  this  case  it  is  clear  that  there  was 
a  share  of  profit  received  by  the  tenant  upon  which  there 
has  been  no  rate,  and,  in  that  respect,  the  farmers  were  as- 
sessed in  a  less  proportion  of  the  true  annual  profit  or  value 
dian  the  appellant  The  sessions  were  therefore  wrong  in 
disallowing  this  objection,  and  they  ought  to  ascertain  the 
ratio  which  the  rent  of  land  bears  to  its  average  annual 
profit  or  value,  and  assess  the  appellant  for  his  tithe  rent  in 
the  same  ratio." 

If  by  the  "  farmer*s  share  of  profit"  in  this  judgment  is 
to  be  understood  all  that  is  made  by  the  farmer  beyond  his 
rent,  then  the  case  is  inconsistent  with  all  previous  authori- 
ties. On  the  same  principle  tradesmen  and  professional 
men  must  be  rated  not  according  to  the  rack-rent  paid  by 
them  as  occupiers,  but  according  to  their  amount  of  bu- 
siness. It  will  not  be  enough  to  ascertain  ^'  the  ratio  which 
the  rent  of  land  bears  to  its  average  profit,''  for  an  average 
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1840.         would  produce  inequality  among  individuals,  and  to  ascer- 

"^^'^r^^       tain  the   facts  in  individual  cases   would   be   impossible. 

9.  Again,  it  is  said,  "  in  the  case  of  land,  the  rateable  value 

Capel.        jg  jjjg  amount  of  the  annual  average  profit  or  value  of  the 
ArorumeDt  for    •      ,      ^.  ^     •       •         •  j        j  n 

the  occapiera.    '*"°>  ^™''  ^^^^J  outgoing  is  paid,  and  every  proper  allow- 
ance made;  not,  however,  including  the  interest  of  capita], 
Bex^JoddreU  ^g  ^^  sessions  have  done,  for  that  is  part  of  the  profit** 

This  part  of  the  judgment  goes  beyond  the  case,  for  the 
appellant  had  expressly  excluded  the  interest  of  capital 
from  the  amount,  on  which  he  contended  the  farmer  was 
to  be  rated ;  and  if  the  interest  of  capital  employed  upoB 
land  is  to  be  universally  considered  as  rateable  profit  io 
the  hands  of  the  occupier,  and  interest  of  capital  is  not 
rated  when  otherwise  employed,  the  effect  will  be  that  land 
will  be  thrown  out  of  cultivation.  If  a  tenant  borrows 
money  for  the  purpose  of  farming,  it  is  clear  that  the  interest 
is  no  profit,  for  he  must  pay  interest  before  he  derives  any 
profit  from  his  occupation.  The  whole  judgment,  however, 
will  be  made  consistent  with  other  authorities  by  readmg 
it  with  the  statement  of  the  special  case,  instead  of  lay- 
ing undue  stress  upon  particular  expressions.  The  interest 
of  capital  may  be  rateable  if  it  arises  from  capital  sunk  in 
permanent  improvements  upon  the  land,  for  then  the  capital 
has  become  amalgamated  with  the  land,  and  has  increased  the 
value  of  the  land  itself.  If  '^  interest  of  capital"  is  understood 
in  this  way,  the  case  goes  no  farther  than  Rex  v.  St»  Nichth 
las,  Gloucester  {a),  where  the  profits  of  a  weighing  machine 
fixed  to  the  freehold  were  held  rateable,  and  the  similar 
cases  of  Rex  v.  Atx€Ood(b)  and  Rex  v»  Lord  Granville (c)* 
Any  permanent  improvement  of  a  farm  under  lease  would 
enable  the  landlord  to  command  a  higher  rent  than  before 
the  improvement ;  the  lessee,  therefore,  as  the  value  of  the 
land  is  to  be  estimated  in  its  improved  condition,  has  his 
farm  at  an  under  rent,  and  this  may  be  the  farmer's  share  of 

(fl)  1  T.  11.  723,  n.  (c)  9  B.  &  C.  188 ;  S.  C.  4  M. 

ib)  6  B.  &  C.  277 ;  5.  C.  9  D.      &  R.  171. 
&  R.  328. 
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profit  that  is  spoken  of  in  the  judgment.    The  case  itself        i84o. 
is  ambiguously  stated,  and  is  quite  consistent  with  this  sup-      ^^v^^^ 
position.     It  is  said  that  the  ''  rate"  was  made  on  the  bona  ^, 

fide  amount  of  the  rack  rent,  which  the  farms  were  letting  Capel. 
at  and  were  worth  to  let  at  the  time.  This  statement  may  ^IS^upfew. 
at  first  sight  convey  that  the  farmers  were  then  paying  as  p^  ...  » 
large  a  rent  as  could  be  obtained  for  their  farms  at  the  time 
of  the  rate.  But  it  is  quite  consistent  with  this  statement 
that  the  farms  were  not  only  worth  the  rent,  but  a  good  deal 
more,  and  that,  though  originally  let  at  a  rack  rent^  they  had 
since  improved  in  value,  so  as  to  be  worth  more  than  the 
rent.  This  increase  in  value  would  be  a  profit  from  the 
laiid»  and  would  be  properly  termed  '^  the  farmer's  profit." 
Again,  it  is  stated  that  the  appellant  objected  that  ''  the 
profit  accruing  to  the  occupiers  beyond  the  amount  of  rent 
paid,  and  beyond  the  amount  of  the  ititerest  of  capital,  and  of 
expense  of  cultivating  lands,  including  compensation  for  the 
frrmers'  trouble  and  superintendence,  ought  to  have  been  in- 
cluded in  these  assessments;  and  the  appellant  proposed  to 
call  evidence  to  prove  the  existence  of  such  profit  so  ac- 
cruing generally ;  the  respondents,  however,  admitted  such 
frafiit  to  have  accrued  generally.''  This  language  is 
stroDgly  in  favour  of  the  construction  already  put  upon  the 
words  ''  interest  of  capital"  in  the  judgment,  for  '^  interest 
of  ckpital"  is  in  the  case  itself  spoken  of  as  something  dis- 
tinct from  the  capital  expended  in  cultivation,  and  probably 
therefore  means  capital  expended  in  permanent  improve- 
nieots.  The  same  passage  in  the  case  shews  also  from  the 
rest  of  its  terms  that  the  farmers  did  not  pay  an  adequate 
rent,  and  thus  that  they  had  from  the  land  itself  a  profit 
which  was  the  proper  subject  of  rateability.  For  what 
was  that  which  is  stated  to  have  accrued  to  the  occupiers 
beyond  the  reiU  paid,  interest  of  capital,  expense  of  culti- 
vating, and  compensation  for  trouble,  &c.  ?  The  farmer  is 
content  with  a  return  which  covers  his  rent,  interest  of  capi- 
tal, and  compensates  him  for  his  labour.  This  return  con- 
stitutes the  profits  upon  which  he  lives,  and  with  which  he 
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184a  18  satisfied.  If  anj  thing  therefore  accraes  to  faim  b^fmd 
these  profits^  he  has  his  farm  at  aa  ooder-feDt;  he  receivet 
a  sorphis  profit,  which  is  in  truth  part  of  that  ^'  net-fcat" 
which  is  laid  down  in  the  authorities,  aad  in  the  6  &  7 

i!?0^^  FFfV/.  4,  c.  96,  as  the  amount  on  which  the  rate  ia  to  be 

imposed. 

Resf.Adama.      The  case  of  Rex  v.  Adames  (a),  in  which  Parke  J.  als0 

delirered  judgment,  shews  that  the  Court  did  not  intend  in 
Rex  V.  Joddrell(b)  to  break  in  upon  the  criterion  of  rale- 
ability,  as  established  by  all  previous  cases.  1»  Rex  v« 
Adames  the  question  was.  whether  the  occupier  of 
subject  to  a  sewers'  rate  to  protect  it  from  floods, 
rateable  at  the  same  sum  as  the  occupier  of  similar  lamb 
which  were  not  subject  to  the  sewers*  rate.  The  decisMB 
was,  that  a  deduction  was  to  be  made  for  the  sevcia* 
rate,  and  it  was  said,  ''  the  cases,  especially  those  of  a 
more  recent  date,  in  which  the  principle  of  rating  has  bcM 
more  fully  'discussed  and  considered,  will  be  found  to  haM 
established  this  rule  of  rating,  which  is,  in  other 
that  all  lands  are  to  be  assessed  in  proportion  to  the  net 
which  a  tenant  at  rack  rent  would  pay,  he  discharging  all 
rates,  charges  and  outgoings,"  and  the  authorites  alreadhf 
cited,  and  Rex  v.  Joddrell  itself,  are  referred  to  in  supywt 
of  this  rule.  One  passage  in  this  judgment  may  be  add«csri 
in  favor  of  the  appellant — **  in  practice  it  is  usual  and'k  ii 
most  convenient  to  rate  lands  at  the  rack  rent  which  thty 
would  pay  to  a  landlord,  or  some  certain  portion  of  it,  lbs 
tenant  paying  all  rates,  charges  and  outings,  which  is  in 
effect  rating  according  to  a  part  of  the  net  profit  only ;  bol^ 
provided  it  be  the  same  aliquot  part  in  ail  cases,  it  makes 
no  difference."  In  one  sense,  certainly^  a  rate  npov  Ae 
rack  rent  is  a  part  only  of  the  profit,  but  the  qnesCioB  ii^ 
whether  a  rate  upon  the  residue  of  such  profit  can  be  hid 
upon  the  farmer,  as  occupier^  instead  of  as  ifAabitamt^  The 
rule,  as  expressed  by  the  judgment,  shews  that  the  rets 

(a)  4  B.  &  Ad.61 ;  5.C.  1  N.         {h)  1  B  &  Ad.  403. 
&  M.  662. 
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cmot  be  lo  hid',  and  coiMtriiea  Res  v.  Joddrtll  lii  the        i840. 
way  couXenMt  for  by  the  respoiidefrts.     If,  therefore,  Rtx    ,^J^ 
V.  Joddreil  is  incoDsisteot  with  this  rule,  it  is  clear  that  the  «. 

Comrt  <Kd  net  aA>ide  by  Aat  authority.  Capel. 

la^ti^,  the  role^  which  had  previously  been  prescribed  thi^^Scupiera. 
by  tbiv  Geiirt,-  in  noMr  unquestionably  settled  by  the  ado[>- 
OMi  of  if  by  the  legishlufe  m  its  very  terms.  The  6  8c  7  6  &  7  WiU,  4, 
WW.  4,  c.  96,  ar.  >,  ensicts  that  no  rate  shall  be  allowed  by 
the  jnsticei  "  whitch  shall  not  be  made  upon  an  estimate 
of  this  net  amiiiaii  value  of  the  several  hereditaments  rated 
AefeiMito ;  that  is  to  say,  of  the  rent  at  which  the  same 
H^t  #e«solMibiy  be  expected  to  let  from  year  to  year,  free 
of  all  temmcs' fiaie^  and  taxes,  and  tithe  commutation  rent 
charge^  if  any,  and  deducting  therefrom  the  probable  annual 
coat  of  tbe  repairs,  insurance,  and  other  expenses,  if  any, 
aeceaartry  to  maintain  them  in  a  state  to  command  such 
rtHt."  Thus  all  hereditaments,  whether  land  or  tithes,  are 
to  be  rated  according  to  one  uniform  rule,  which  has  been 
Mowed  in  this  case.  The  profits  of  the  farmer  are  ex- 
chided  from  the  criterion;  it  is  to  be  furnished  by  the 
ailoiint  of  rent  which  can  reasonably  be  obtained,  and  by 
aodiing  else. 

"Fhe  appellant  may  rely  upon  the  proviso  concluding  the 
tM  section  of  the  act,  **  provided  always,  that  nothing 
hatm  cotttained  shall  be  construed  to'  alter  or  affect  the 
fMlBcipks  or  different  liabilities,  if  any,  according  to  which 
Merent  kinds  of  hereditaments  are  now  by  law  rateable." 
Avt  this  pty>viso  cannot  apply  to  tithes,  because  they  were 
riot,  beibre  this  a\!t,  rateablie  on  any  different  principle  from 
filter  beMditarti^ntSi  Whether  rent  or  profit  was  the  true 
printij^fc  of  rateability,  it  >Vas  the  sanie  principle  at  all 
events  ihtt  was  in  force  both  with  respect  to  land  and  to 
Mies,  antf  this  case  cannot  Come  within  the  proviso,  which 
eHMMM^es  only  stft;h  stibjectti  of  rating  as  were  under  different 
relative  liabilities.  The  proviso  was  probably  intended  to 
preserve  the  exemptions  made  in  favor  of  land  taken  for 
public  workup  av  in  Rex  v.  Grand  Junction  Canal  Com-- 

h2 
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1840.        P^ny{a)y  by  various  local  acts,  which  have  enacted  that 

_^!r^'^      such  land  shall  not  be  rated  on  its  improved  value. 
The  QuEEii  ^ 

V. 

^^**"-  Sir  W.  W.FoUett,  Moody  and  Hodges  contri.     It  is  not 

th?^h«^  ^^^   proposed,  on  behalf  of  the  appellant,  to  discuss  that  part 
owner.  of  the  case  which  relates  to  the  mode  of  rating  shopkeepers 

and  wharfingers,  for  the  profits  made  by  them  are  altogether 
distinct  from  the  subject-matter  of  their  occupation.  The 
appellant  complains  only  that  the  rate  is  unequal  as  between 
him  and  the  occupiers  of  land,  because  he  is  rat^d  nearly  to 
the  full  value  of  his  tithes,  and  the  occupiers  are  not  so 
rated.  The  question  will  first  be  considered  independently 
of  the  6  &  7  Will.  4,  c.  96,  and  then  with  reference  to  that 
statute. 

It  has  been  assumed  that,  if  Rex  v.Joddrell{b)  is  adverse 
to  the  respondents,  it  has  innovated  upon  the  established 
law.  But  it  will  be  found  that  the  doctrine,  in  favor  of  the 
appellant,  in  that  case  is  consistent  with  all  prior  authorities. 
The  occupiers  of  land  were  always  liable  to  be  rated  for  its 
full  value,  and  the  rack  rent,  although  adopted  as  a  conve» 
nient  criterion,  is  only  a  part  of  that  value.  When  the  43  JBZit. 
passed  it  was  not  usual  to  hold  land  at  rack  rent;  that  statute 
applies  equally  to  all  occupiers,  whether  owners  or  lessees, 
and  in  either  case  they  were  rateable  according  to  their  abili^ 
upon  the  full  value  of  their  land.  Sir  Anthony  Earby^s  case(c) 
decided  that  the  landlord  was  not  rateable  for  the  rent  received 
by  him,  because  the  occupier  was  already  rated  for  the  full 
value  of  the  land  So  in  Reg,  v.  Barkm{d),  which  is  ex- 
plained in  Rex  v.  Ringwood{e)  and  other  authorities,  it 
was  held  that  the  tradesman  was  rateable  for  his  stock,  but 
the  farmer  was  not.  The  distinction  proceeded  on  the  very 
ground  that  the  farmer  was  rated,  as  occupier,  for  the  full 
value  of  his  land,  and  that,  as  part  of  that  value  arose  from 
the  stock  employed  on  the  land,  if  he  was  rated  as  occii- 

(a)  1  B.  &  Aid.  S89.  (d)  2  Ld.  Raym.  1980. 

(6)  lB.&Ad.403.  (c)  Cowp.  827;     and  see  16 

(c)  S  Bulst.  354.  ViD.  Abr.  (Poor  E). 
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pier,  for  the  value  of  bis  land,  and  then  as  inhabitant  for         i840. 
Iiis  stock,  he  would  be  rated  twice  for  the  same  thing,       ^'^^/''^ 
wbereas,  the  stock  of  the  tradesman  being  in  its  nature  un-  xf, 

connected  with  the  subject  of  his  occupation,  he  might  well  Capel. 
be  rated,  first,  as  occupier,  for  his  shop,  and  again,  as  inha-  Argunaent  for 
Ucant,  for  his  stock.  It  was,  therefore,  because  the  farmer,  owner. 
tt  occupier,  was  rateable  not  upon  the  rent  only,  but  upon 
Us  whole  profits,  that  his  stock  was  exempted.  It  was  not 
ntil  a  more  recent  period  that  the  rent  which  the  land  is 
worth  was  treated  as  the  criterion  of  value,  and  it  has  never, 
eveo  since  that  criterion  was  adopted,  been  decided  that 
aacb  rent  was  the  full  value,  but  merely  that,  if  all  are 
filed  according  to  the  same  criterion,  the  rate  is  good,  be- 
cause it  is  equal  and  nobody  can  complain.  In  Rex  v.  Rtx  Y.Brown, 
Brown  {a)  also  it  was  taken  for  granted  that  the  whole 
profits  of  the  farm  were  liable,  and  the  profit  made  by  the 
dairyman  was  held  not  liable,  because  it  had  already  been 
mled  in  the  bands  of  the  farmer.  The  objection  was, ''  that 
the  dairyman  makes  a  profit  of  the  milk  and  produce  of  such 
cows,  independently  of  the  profit  made  by  the  tenant  of 
the  farm."  The  argument  was,  "  that  to  rate  the  dairymen, 
m  respect  of  the  profit  which  they  make  of  the  milk  of  the 
cows,  is  in  effect  tp  rate  the  profits  of  the  land  twice  ;  once 
ia  the  hands  of  the  farmer  or  occupier  of  the  land  in  re- 
spect of  the  value  of  his  farm,  8ic.,  and  a  second  time  in 
die  hands  of  the  dairyman,  in  respect  of  the  profit  of 
the  stock  on  the  farm  ;  the  value  derived  from  which 
slock  constitutes  a  principal  part  of  the  value  of  the  farm 
itself,  and  without  which  the  profit  of  the  farmer  would 
be  greatly  diminished.  It  is  impossible  to  distinguish  the 
value  of  the  cows  from  that  of  the  farm  itself,  on  which 
diey  depend  for  their  subsistence.  Upon  a  dairy  farm  the 
profit  of  the  land  is  derived  through  the  medium  of  cows." 
The  argument  is  adopted  by  Lord  EUenborough  C.  J.,  as 
appears  from  the  passage  already  cited  by  the  respondents. 
Throughout  the  case  it  is  assumed  that  the  farmer  is  rate- 

(a)  8  £att,  528. 
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able  for  the  whole  value^  and  not  simply  upon  the  rent,  Lioid 
Ellenborough  C.  J.  saying  "  the  farmer  having  been  rated, 
as  we  must  presume,  for  the  full  profits  of  the  farm/'  &c. 
The  respondents  have  attempted  to  explain  the  judgmeats 
in  that  case,  which  contain  many  expressions  unfavourable  to 
them,  by  the  supposition  that  the  Coftrt  did  not  advert  to  the 
distinction  between  rateability  as  occupier  and  as  infaabitant. 
But  there  is  no  ground  for  such  a  supposition,  nor  does  k 
appear  that  personal  property  was  rated  in  tbe  parish. 
Lord  Bute  v.  Grindallia)  decided  that,  where  there  was  a 
profit  in  the  hands  of  the  ranger  of  a  park,  as  occupier  under 
the  crown,  distinct  from  the  profit  belonging  to  the  crown, 
he  was  rateable  for  it.  This  case  and  Howls  v.  ChlU  (fi) 
illustrate  the  doctrine  that  the  whole  profit  of  land,  to  whom- 
soever accruing,  is  to  be  reached  wherever  it  is  practicable; 
and  Rex  v.  Bishop  of  Rochester  (c).  Rex  v.  Gardner  (d), 
Rex  V.  Mast{e)y  Rex  v.  Stafford  and  Worcester  Canal 
Company  {f\  Rexv.Munday(g),  Rexv.Attwood{h),  Rex 
V.  Wistow{i),  and  Meg.  v.  Guest (k),  all  contribute,  mora 
or  less,  by  the  language  to  be  found  either  in  argument  or 
judgment,  to  shew  what  has  long  been  the  general  undaF- 
standing  on  the  subject.  There  is  also  a  passage  in  1  No* 
lan's  P.  L.  224  (Z),  which  is  most  important  for  the  same 
purpose.  *'  More  difficulty,"  he  says,  **  arises  in  determining 
by  what  method  the  present  value  is  to  be  ascertained.  In 
the  case  of  lands  and  houses  the  rate  is  usually  imposed  in 
one  of  three  ways  :  1.  upon  the  actual  rack  rent,  when  they 
are  in  the  hands  of  a  lessee  ;  2.  on  a  supposed  rent  founded 
on  valuation ;  which  is  done  where  they  are  occupied  by 
the  proprietor,  or  by  a  tenant  who  pays  less  rent  than  the 


(c)  1  T.  R.  338;  S.C.'in  error, 
2  H.  Bl.  265. 
(6)  Cowp.  451. 

(c)  12  East,  355. 

(d)  Cowp.  83. 
(c)  6T.R.  154. 
(/)  8  T.  R.  340. 
(f)  1  East,  588. 


(/*)  C  B.  &  C.  277;  S.  C.  9  D. 
&  R.  328. 

(t)  5  A.  &E.  259;  S.C.  6  N. 
&  M.  567. 

{k)  7  A.&E.  95J;  S.C.  2  N. 
&  P.  663. 

(/)  4th  ed. 
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|>remuies  are  worth;  3.  on  an  anoiial  per  centage  calcu-        1840. 
lated  upon  the  purchase  money*  with  a  just  allowance  for    ,J]^^f^^ 
veoettary  outgoings.     All  these  modes  of  valuation  proceed  y. 

apon  the  assumption  that  the  rack  rent  is  the  criterion  of       ^^^'^^^ 
that  actual  value  upon  which  the  tax  is  laid ;  but  this  prin-  ^^|^ 
dple  is  fallacious ;  rent  being  only  so  much  of  the  actual  owner. 
falue  as  the  tenant  can  afford  to  pay  his  landlord^  deduct- 
ing the  expense  of  cultivation,  and  a  reasonable  remunera- 
tion for  trouble  and  time.     The  rent  therefore  is  the  land- 
brd'a  profit,  the  reasonable  remuneration  is  the  tenant's 
profit.     Both  come  from  the  land^  mid  form  parts  of  its 
froductkfe  value.     When  land  is  occupied  by  the  proprietor 
he  receives  both  these  profits,  when  it  is  demised  to  a 
leoant  they  are  divided.*'     This  is  precisely  the  principle  of 
Rex  V.  JoddrelUa)  and  of  the  present  appellant's  complaint.  RexvJoddreU. 

Bex  V.  Joddrellia),  therefore,  contains  no  new  doctrine. 
Suppose  the  owner  of  the  land  to  be  himself  the  occupier, 
be  would  be  rateable  for  all  the  gross  profits  of  the  land, 
deducting  only  the  expenses  of  cultivating  it  and  other  out- 
goings ;  he  would  be  rateable  not  only  for  the  rent  which  a 
tenant  would  pay  him,  but  for  something  more.  The  cir- 
cumstance that  the  land  is  occupied  by  a  tenant  instead  of 
by  the  owner,  makes  no  distinction  under  the  statute  of  FAit.y 
taking  the  produce  to  be  the  same  in  both  ca  ses,  the  same 
amount  of  profits  will  be  subject  to  the  rate.  In  Rex  v. 
Joddrelt(a)  it  was  argued  that  tenants  were  not  to  be  rated 
for  their  profits,  and  Rex  v.  Bridgewater{b)  was  cited;  the 
Court  took  a  different  view,  and  it  was  decided  ''  that  there 
was  a  share  of  profit  received  by  the  tenant,  upon  which 
there  has  been  no  rate,  and  in  that  respect  the  farmers  were 
assessed  in  a  less  proportion  of  the  true  annual  profit  or 
value  than  the  appellant.  The  sessions  were  therefore  wrong 
in  disallowing  this  objection,  and  they  ought  to  ascertain 
the  ratio  which  the  rent  of  land  bears  to  its  average  annual 
profit  or  value,  and  assess  the  appellant  for  his  tithe-rent  in  the 

(a)  1  B.  &  Ad.  403.  (b)  9  B.  &  C.  68;  5.  C.  4  M,  &  R,  143. 
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1840.        same  ratio."     It  was  said  that  the  meaning  of  the  *'  farmei^s 

J^Z,  share  of  pro6t/*  which  was  held  rateable,  was  to  be  ascer- 

The  Queen  '^  .  .... 

V.  tained  by  referring  to  the  "  interest  of  capital/'  which  u 

Capbl.        treated  as  part  of  this  profit;  that  it  was  obvious  that  the 
Argument  for       ,,     .  .    ,  i    .  • 

the  Tithe-        allusion  was  to  capital  expended  in  permanent  improvemeDts, 

owner.  \yy  ^hich  the  value  of  the  land  had  become  greater  than  the 

RexvJoddrelL  ^ent.     But  it  appears  distinctly  that  the  rent  was  a  rack 

rent,  and  the  judgment  is  distinct  that  there  is  a  profit  of 
the  land  beyond  the  rent^  and  that  the  farmer  is  rateable  not 
only  for  the  rent,  but  for  the  profit  beyond  the  rent.  It 
cannot,  indeed,  be  reasonably  supposed  that  farmers  are 
occupying  land  throughout  the  countr}'  for  the  sake  of  get- 
ting only  the  ordinary  interest  of  capital  and  remuneration 
of  labour.  In  the  present  case,  the  average  profit  of  the 
farmers  is  found  to  be  two-thirds  of  the  net  annual  value  or 
rent,  that  is,  if  the  tenant's  rent  is  300/.  a  year,  his  profit  is 
2(X)/.  more.  Yet  he  is  rated  upon  300/.  only.  How  is  the 
rate  laid  upon  the  appellant?  His  tithes  are  worth  577/*  a 
year,  after  the  outgoings  are  deducted,  and  he  is  rated  upon 
540/.  He,  then,  is  rated  on  nearly  the  full  value,  and  the 
farmer  on  two-fifths  only  of  the  full  value,  so  that  the  rate 
is  grossly  unequal.  There  may  be  great  practical  difficulty 
in  ascertaining  the  full  value  of  the  laud^  but  the  difficulty 
of  making  a  valid  rate  cannot  relieve  the  occupier  from 
his  liability  any  more  than  the  owner  of  personal  property. 
If  the  6  &  7  Will,  4,  c.  96,  prohibits  the  rating  of  land  at 
its  full  value,  why  are  tithes  to  be  so  rated  ?  The  existence 
of  certain  taxable  profits  beyond  the  rent  which  can  be  had 
for  land,  was  recognized  in  43  Geo.  3,  c.  122,  by  which,  for 
every  2,0$.  value  of  land,  the  owner  was  charged  Is.,  and  the 
occupier  9^.  for  every  £05.  annual  value,  and  if  the  same 
person  were  owner  and  occupier  he  was  charged  the  whole 

Rexw.  Adames.     Hex  v.  Adames  (a)  supports  Rex  v.  Joddrell (b),  as  appears 

from  the  passage  in  the  judgment  referred  to  by  the  respond- 


■^ 


(a)  4  B.  &  Ad.  61 ;  5.  C.  1  N.  (6)  1  B.  &  Ad.  403. 
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^nt8,  and  from  other  passages  also.    The  tenant's  share  of        1840. 
fMTofit  is  spoken  of  as  something  distinct  from  the  landlord's 
■hare,  and  rent  is  stated  not  to  be  the  true  criterion  of  the 
annual  value  to  the  occupier.    The  principle  on  which  the 
decision  is  founded  is  stated  to  be  that  the  rate  must  be  ^h'^the- 
equal;  and  it  is  said  that  rating  upon  a  rack  rent  is  rating  owner. 
apon  part  of  the  net  profit  only,  but  that  if  the  same  aliquot  Rexf,Adama. 
part  is  taken  in  all  cases  the  rate  is  good.    Rex  v.  Birming" 
kam  Gas  Company  {a\  Rex  v.  Trustees  of  Duke  of  Bridge^ 
water  (6),  Rex  v.  Woking  (c),  Reg,  v.  Cambridge  Gas  Light 
Company  {d\  and  some  expressions  oi Parke  i.'m  the  course 
of  the  argument  in  Rex  v.  Oxford  Canal  Company  {e),  sup- 
port the  same  doctrine,  that  you  may  legally  rate  at  more 
dum  the  rack  rent,  and  that  this  rent  is  a  convenient  crite- 
rion, and  nothing  more,  but  that  at  all  events  the  rent  must 
be  equal. 

The  remaining  question  is,  whether  the  6  &  7  Will,  4,  6  &7  WiU,^, 

c.  96,  affords  any  answer  to  the  appellant's  complaint,  that  ^'  ^^' 

he  is  rated  unequally  in  relation  to  the  occupiers  of  land. 

The  act  does  not  appear  to  have  been  drawn  with  legal 

accuracy,  or  even  to  use  legal  terms  in  their  legal  significa- 

don,  and  in  such  a  case  the  Court  will  not  confine  them  to 

their  legal  signification:  Colebrooke  v.  Tickell{f):  the  first 

section  speaks  of ''  hereditaments  rated  thereunto/'  whereas 

they  are  not  rated;  the  rate  being  a  personal  charge,  the 

clause  must  be  read  "  persons  rated  thereunto."     For  the 

respondents  it  has  been  contended  that  the  tithes  as  well  as 

lands  are  required  to  be  rated  on  their  value  to  let,  and  that 

the  present  rate  complies  with  the  statute.     But  tithe  clearly 

is  not  a  hereditament  within  the  meaning  of  the  clause. 

The  deductions  ^*  of  the  repairs,  insurance,  and  other  ex- 

•  penses  necessary  to  maintain  them  in  a  state  to  command 

(a)  1  B.  &  C.  506;  S,  C.  2  D.  (d)  8  A.  &  E.  73;  S.  C.  3  N. 

&  R,  755.  &  P.  262. 

(6)  9  B.  &  C.  68;  .S.  C.  4  M.  &  (e)  10  B.  &  C.  168;  8.  C.  5  M. 

R.  143.  &  R.  100. 

(c)  4  A.&  E.  52;  S,C.  5  N.  &  (/)  4  A.  &  E.  916;  S.C.  6  N. 

M.  395.  &  M.  483. 
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1840.  Buch  rent/^  caonot  apply  to  titties,  nor  can  the  form  of 

J^^^'X'^  ^^^^  given  in  the  schedule.     The  clause  relates  to  ooe  ape- 

V.  cies  of  rateable  property  only,  viz.  lands  and  houses. 


Capel.        ||jg  object  was  to  establish  in  all  parishes  one  uniform 
th^Tlthc-  ^^    ^^  rating  that  particular  class  of  rateable  property.     It 
owner.  already  been  decided  that  the  act  does  not  apply  to  peraonaF 

6&7  WUlAy   property,  Reg. v.  Lum$daine{a)\  nor  does  it  apply  to  tithes, 

Reg.  V.  Lumsdaine{a)  also  recognized  Rex  v.  Joddrell{h\ 
and  decided  that  the  principles  of  rating  remained  unaltered: 
the  great  principle  being  equality.  Now  if  the  occupier  if 
to  be  rated  on  the  rent  only,  and  the  tithe-owner  on  the  fiill 
value,  that  principle  is  violated,  and  no  effect  is  given  to  the 
proviso  which  especially  enacts  that  the  relative  liabilities 
between  ^  different  kinds  of  hereditaments"  is  not  to  be 
altered.  The  proviso  was  necessary,  because  before  the 
passing  of  the  act  both  land  and  tithes  were  rateable  oq  their 
full  value,  so  that  the  previous  part  of  the  section,  which 
makes  land  rateable  on  the  net  rent  only,  and  is  silent  as  to 
tithes,  would  have  introduced  an  inequality  of  rating  as  be- 
tween them,  by  leaving  tithes  still  to  be  rated  upon  their  full 
value  according  to  the  old  law,  if  this  consequence  had  not 
been  obviated  by  the  proviso.  The  construction  which 
the  respondents  put  upon  the  proviso,  contending  that  it 
merely  keeps  alive  the  enactments  in  local  acts,  by  which 
land  taken  by  gas  or  canal  companies  was  to  be  made  rate- 
able, not  on  the  improved  value  given  to  it  by  its  special 
application  to  profitable  works,  but  on  its  original  value  as 
ordinary  land,  gives  no  effect  whatever  to  the  words  *'  differ- 
ent kinds  of  hereditaments,''  for  one  piece  of  land  is  not  a 
different  kind  of  hereditament  from  another,  whereas  land  is 
a  different  kind  of  hereditament  from  tithes.  In  point  of 
fact,  it  is  well  known  that  the  proviso  was  introduced  by  the 
Archbishop  of  Canterbury,  for  the  very  purpose  of  protect- 
ing tithes  and  keeping  alive  the  same  relative  liability  to  the 
poor  rate  between  them  and  land,  which  the  appellant  now 

relies  upon. 

Cur.  adv.  vult. 

(fl)  2  P.  &  D.  819.  (h)  1  B.  &  Ad.  403. 
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Lord  Denman  now  dejivered  the  judgmeut  of  tbe  Court  ]S4o. 
at  foUows : — ^This  was  an  appeal  against  a  rate  made  for  tbe 
idief  of  the  poor  of  Watford.  Tbe  sessions  coD6rined  tbe 
W^p  subject  to  tbe  opioion  of  this  Court  upon  a  case  stating  Cap£l. 
tiie  aasessment  to  have  been  made  on  all  the  lands,  bouses, 
•bops,  warehouses,  wharfs,  factories  and  other  buildings, 
9Q  an  estimate  of  the  rent  at  which  the  same  might  reasoo- 
tUj  be  eipected  to  let  from  year  to  year,  free  of  all  usual 
tananta'  ntes  and  taxes,  and  deducting  from  such  rent 
tba  probable  annual  cost  of  the  repairs,  of  insurance,  and 
other  expenses,  necessary  to  maintain  them  in  a  state 
to  command  such  rent.  Tbe  vicarage  or  dwelling*bouse 
of  the  appellant  is  stated  to  have  been  rated  thus.  It  fur* 
tber  appears  that  the  appellant,  as  vicar  of  the  parish,  re- 
ceives compositions  for  small  tithes  from  the  occupiers  of 
land,  the  gross  annual  amount  of  which  was  660/.;  but  the 
assessment  upon  the  appellant  was  for  540/.»  after  deduct- 
8£/«  1 5s.  for  tenants'  rates  and  ecclesiastical  dues ;  tbe  said 
sum  of  540/.  being  such  as  the  small  tithes  might  be  rea- 
sonably expected  to  let  for  from  year  to  year  free  of  all 
tenants'  rates  and  taxes,  and  deducting  from  such  rent  the 
amount  of  the  ecclesiastical  dues. 

Upon  this  state  of  facts  the  argument  before  us  extended 
over  a  very  wide  range,  comprehending  an  examination  of 
almost  all  the  cases  ancient  and  modern  touching  the  rate* 
ability  of  property.  In  our  view,  however,  it  is  neither  ne- 
cessary nor  useful  to  pursue  the  same  course,  because  this 
rate  strictly  complies  with  the  enacting  part  of  6  &  7  Will,  4, 
c.  96,  s.  1,  and  if  that  embraces  tithes  as  well  as  land,  and 
if  the  proviso  at  the  end  does  not  interfere,  that  rate  will  be 
good,  even  though  it  could  not  be  sustained  on  the  prin- 
ciples laid  down  in  former  decisions. 

Now  it  cannot  be  questioned  that  the  words  used  in  the 
enacting  part  are  large  enough  to  embrace  tithes ;  ^^  here- 
ditaments" is  the  division  under  which  a  lawyer  would  class 
tithes :  the  expressed  object  of  the  statute  is  to  break  down 
distinctions  and  establish  uniformity  of  rating ;  and  the  rule 
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which  it  propounds  is  thus  far  applicable  to  tithes — that 
they  are  demisable  at  a  yearly  rent.  It  is  indeed  true  that 
many  of  the  deductions  required  to  be  allowed  from  the 
rateable  value  are  not  commonly,  and  others  perhaps  cannot 
be,  incident  to  tithes.  But,  as  they  are  incident  to  other 
hereditaments,  the  expression  of  all  such  deductions  was 
necessary,  and  indicates  no  intention  to  exclude  any  species 
of  hereditaments.  The  form  of  rate  given  in  the  scheduk 
was  also  relied  on,  which  certainly  cannot  be  strictly  fol- 
lowed with  regard  to  tithes ;  but,  besides  that  the  second 
section,  which  prescribes  it,  by  no  means  requires  that  this 
shall  be  the  only  form  of  rate,  the  argument  would  prove 
too  much,  for  it  would  exclude  tithes  from  the  rate  alto* 
gelher,  as  it  was  unsuccessfully  argued  that  it  excluded  per- 
sonal property  in  the  late  case  of  Reg.  v.  Lumsdaine  (a). 

But,  supposing  tithes  to  be  within  the  enacting  part,  it 
was  strongly  contended  that  they  must  also  be  within  the 
proviso — **  that  nothing  herein  contained  shall  be  construed 
to  alter  or  affect  the  principles  or  different  relative  liabili- 
ties, if  any,  according  to  which  different  kinds  of  heredita- 
ments are  now  by  law  rateable."  We  were  pressed  with  a 
history  of  the  introduction  of  this  proviso  into  the  bill  in 
its  passage  through  parliament ;  of  such  facts,  if  capable  of 
being  ascertained,  we  are  not  permitted  judicially  to  take 
notice.  The  law  must  ever  be  interpreted  by  the  general 
rules  of  construction,  and  we  cannot  travel  out  of  its  lan- 
guage in  search  of  any  supposed  intention. 

This  language  it  must  be  owned  is  very  inartificial  and 
loose  to  a  degree,  which  renders  the  discovery  of  a  definite 
meaning  to  all  its  parts  extremely  difficult.  To  speak  of 
the  principles  on  which  rating  has  proceeded  is  intelligible; 
but  we  also  have  to  deal  with  ''  the  different  relative  lia- 
bilities to  which  different  kinds  of  hereditaments  are  liable.** 
If  ''principles"  and  "liabilities"  are  intended  to  express 
the  same  thing,  tithes  are  not  within  the  proviso,  for  the 
titheholder  was  never  rateable  on  any  principle  different 


(a)  S  P.  &  D.  S19. 
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ffjom  the  landholder.  If  there  be  one  point  as  to  which  the 
spirit  of  all  the  decisions  is  uniform,  it  is  that  the  rate  must 
Ve  adjusted  on  the  principle  of  equality.  I'he  Court  pos- 
sibly has  not  in  every  instance  worked  out  its  purpose  suc- 
cessfully, but  the  object  has  never  been  lost  sight  of;  and 
the  Court  has  constantly  laboured  to  find  out  the  net  an- 
nual produce,  after  making  proportionally  equal  deductions. 
In  the  instances  where  the  Court  may  have  failed  to  do  this, 
the  failure  has  been  principally  caused  by  the  general  prac- 
tice (prohibited  by  the  late  statute),  of  rating  on  aliquot 
parts  of  the  value,  instead  of  the  whole,  and  the  consequent 
difficulty  of  dividing  the  burden  between  various  kinds  of 
property,  and  in  a  great  degree  by  the  ambiguous  and  fluc- 
tuating sense  of  many  terms  necessarily  employed  in  speak- 
ing of  the  subject-matters  of  the  rate. 

Viewing,  then,  the  decisions  according  to  their  avowed 
mtention,  and  not  with  a  minute  reference  to  particular  ex- 
pressions, we  find  no  variety  in  the  principles  of  rating.  But 
the  word  *'  liabilities"  is  supposed  to  go  much  further,  and 
to  set  up  the  doctrine  of  Rex  v.  J oddrell  {a) ,  to  the  extent 
of  shewing  that  land  and  tithes  are  under  '*  different  rela- 
tive liabilities/'  which  difference  the  proviso  meant  to  leave 
QD  touched. 

On  this  much  canvassed  decision  we  cannot  refrain  from 
making  some  few  remarks.  1.  It  neither  introduced  nor  af- 
fected to  introduce  any  new  law ;  on  the  contrary,  the  Court 
cited  it  in  the  later  case.  Rex  v.  Adames  {b),  as  a  recognition 
of  the  old  principle  to  which  we  have  alluded.  2.  The  tithe 
owner  had  not  been  allowed  any  deduction  beyond  the 
parochial  rates,  which  he  paid  on  the  gross  amount  of  the 
coro  rent  substituted  for  his  tithes ;  either,  therefore,  he  was 
not  rated  on  the  principle  of  what  his  own  corn  rent  was 
worth  to  let,  after  the  usual  tenants'  deductions,  or  it  was 
assuaied,  contrary  to  the  fact,  that  the  corn  rent  would  let 
for  exactly  its  gross  amount,  deducting  only  the  parochial 
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rates^  On  the  other  hand,  the  rtspondettts,  the  land  oc€«- 
piers,  were  rated  on  their  aetual  rents,  although  it  Wat 
admitted  that  a  profit  accrued  to  them,  from  the  occoputmr, 
beyond  the  rent,  the  interest  of  capital  employed,  etpeoKB 
of  cultivation,  and  compensation  for  ti'ouble,  labour  and 
superintendence.  They,  therefore,  were  rated  on  their  rack 
rent,  but  it  was  a  rent  manifestly  below  that  which  the  lamfr 
was  annually  worth.  The  sessions,  therefore,  in  effect 
found  that  the  tithe  composition  was  rated  at  its  yearif 
value,  and  the  land  below  its  yearly  value,  and  Rex  v. 
Skingle{a)  would  be  an  authority  to  shew  that  the  appeal 
was  properly  sustamed. 

The  language  of  the  Court  in  that  case  must  be  admitted 
to  go  fui'ther.  It  appears  to  lay  down  a  rule  of  general  nf^ 
plication,  and  of  great  importance.  This  sentence  occurs 
at  p.  408 :  "  Of  the  whole  of  the  annual  profits  or  value  of 
the  land  a  part  belongs  to  the  landlord  in  the  shape  of  rent, 
and  part  to  the  tenant ;  and  whenever  a  rate  is  according  to 
the  rack  rent  (the  usual  and  most  convenient  mode)  it  is,  in 
effect,  a  rate  on  part  of  the  profit  only.*'  Now  this  im- 
portant sentence  expresses  no  general  proposition  of  law, 
nor  any  conclusion  of  fact  from  any  premises  stated  in  the 
case ;  it  is  an  assumption  in  the  most  general  terms  upon 
a  point  much  questioned  by  those  who  have  made  such 
matters  their  peculiar  study.  It  is  certainly  inconvenient 
to  make  such  an  assumption ;  the  very  terms  ''  profit"  and 
*'  value,"  used  as  synonymous,  raise  arguments  as  to  their 
meaning,  and  the  whole  proposition  is  controverted.  It 
might  be  urged,  with  as  much  show  of  reason,  that  the  rack 
tent  is  the  consideration  which  it  is  worth  while  to  give 
beyond  the  rates,  charges  and  outgoings,  for  the  right  to 
occupy  and  take  the  actual  produce,  and  must  always  re- 
present the  net  annual  value  beyond  those  outgoings,  and 
beyond  a  fit  compensation  to  the  tenant  for  his  risk,  labour, 
aud  superintendence.    According  as  land  may  be  rtiade  pro- 


Co)  r  T.  R.  540. 
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dactife  at  more  or  lets  charge  the  rent  which  laay  be  com-        t840. 
■andcd  for  the  occopation,  in  other  words^  the  net  annual      ^^^^^ 
Talue,  will  be  more  or  less  near  to  ibe  gross;  still  this  will  «. 

not  shew  that  a  rate  made  on  the  rack  rent  in  all  cases  will       Capil. 
be  MWfoaly  because  whatever  is  beyond  the  net  annual 
value  is  not  properly  the  subject  of  the  rate. 

In  this  part  of  the  arguawnt  one  consideration  is  sup- 
posed to  be  of  the  utmost  weight.  If  the  landlord  held  the 
farm  in  his  own  hands,  the  aBfioiil  valoe  would  consist  of  the 
amount  of  rent  for  which  it  might  be  let,  with  the  addition 
of  the  tenant's  profit.  He  would,  in  that  case,  have  nothing 
to  deduct  but  the  ordinary  outgoings  and  his  bailiff's 
wages ;  but  who  shall  say  that  these  wages  might  not  be 
equal  to  the  estimated  profits  of  the  tenant ;  or,  in  the  sim- 
pler case  of  the  owner  being  entirely  his  own  manager,  that 
his  personal  labour,  withdrawn  from  other  profitable  occu- 
pation^ was  not  of  equal  value  ?  As  a  proposition  of  law 
we  cannot  assert  this,  nor  as  a  fact  deducible  from  scientific 
axioms  too  clear  for  controversy.  That  discussion  we 
purposely  decline,  preferring  to  say  merely  that  Hex  v. 
Joddrell{a)  does  not  convince  us  that  there  was  any  difi'er- 
ence  in  the  legal  liabilities  of  the  tithe  owner  and  the  occu- 
pier of  land. 

If  any  case  shall  arise  in  which  the  facts  shew  that  the 
rule,  though  formally  applied  according  to  the  statute,  will 
work  injustice  to  the  tithe  owner,  there  will  be  no  more 
difficulty  in  relieving  him,  than  in  relieving  one  landowner 
as  against  another ;  but  the  facts  of  this  case  call  for  no 
such  interposition. 

It  was  suggested  that  in  this  view  of  the  case  the  proviso 
will  have  no  operation.  We  are  not  quite  sure  that  it  will, 
as  the  attempt  to  apply  it  to  special  modes  of  rating  pre- 
scribed by  some  local  statutes  did  not  appear  very  success- 
ful ;  but  this  doubt  grows  out  of  the  language  of  the  proviso 
itself,  which  expressly  avoids  to  state  affirmatively  that  there 

(•)  1  B.  &  Ad.  403. 
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are  any  cases  to  which  the  proviso  can  apply.    Certainly 

something  much  more  decisive  was  requisite  to  defeat  an  ^ 

V.  enactment  so  simple,  practical,  and  useful. 

Capel. 

Order  of  Sessions  confirmed. 


The  Queen 


June  21tt. 


Holmes  v.  Clifton,  Esq.  (a) 


Where,  after     t^ASE  agamst  the  sheriff  of  Lancashire  for  falsely  retum- 
a  return,  to  a     .  .     .    ,  ,         ,  ,    ,  ,     ,  ^ 

fi.  fa.,  that        ing  to  a  writ,  indorsed  to  levy  1 105/.  debt  and  4/.  costs  of 

Sbt  h°M  hce*n  ^^^  8oods  of  L.  Af.,  that  he  had  levied  l60/.,  and  had  de- 
levied,  and       tained  6/.  lOs.  for  poundage  ;  that  he  had  the  balance  readv 

a  a         s    a  ^^ 

has  not  Koods^  ^^  render  to  the  plaintiff,  and  that  L.  M.  had  no  more  goods 

whereon  the      whereof  the  residue  of  the  debt  could  be  levied. 

levied,  the  ^'^^  *  ^'^^^  ^^^  defendant  had  made  of  the  goods  of  the  said 

creditor  ac-      L.M.  the  sum  of  l60/„and  then  detained  thereout  the  sum 

cepts  that  part 

on  account,      of  o/.  105.  for  poundage  and  expenses,  and  then  returned  the 

Iif    I?  "^-^      said  writ  in  the  terms  in  the  declaration  mentioned,  and  then 
ttiereoy  waive  ' 

his  right  of  had  the  sum  of  153/.  IO5.  residue  of  the  said  sum  of  I60/., 
false  retunK  *^^^^  deducting  thereout  the  said  sum  of  6/.  IO5.  for  pound- 
age and  expenses,  to  render  to  the  plaintiff  as  in  the  said 
return  is  mentioned.  That  the  plaintiff  accepted  the  sum  of 
153/.  IO5.,  and  the  said  sum  was  then  paid  to  him  for  and 
on  account  and  in  and  towards  payment  and  satisfaction  of 
the  said  debt  and  damages  in  the  said  declaration  and  in 
the  said  writ  mentioned.  And  the  plaintiff  thereby  waived 
and  relinquished  all  cause  of  action  against  the  defendant 
by  reason  of  the  premises.     Verification. 

Replication  :  that  the  plaintiff  accepted  the  said  sum  of 
153/.  IO5.  and  the  said  sum  was  paid  to  the  plaintiff"  for  and 
on  account  and  towards  payment  and  satisfaction  of  the 
said  debt  or  damages,  but  not  in  payment  or  satisfaction  of 
the  said  debt  and  damages,  in  manner  and  form  as  the  de- 
fendant hath  alleged. 

(a)  Decided  in  Trinity  term,  1839. 
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Special  demurrer  to  the  replication,  on  the  ground  that 
the  replication  did  not  traverse  any  material  allegation  con- 
tibed  in  tbe  plea,  but  that  it  traversed  an  immaterial 
allegation,  and  also  that  by  the  replication  all  the  material 
parts  of  the  plea  were  admitted  and  confessed  without  any 
avoidance  thereof. 

Joinder  in  demurrer. 
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Knowles  in  support  of  the  demurrer.  Beynon  v.  Gar- 
rat  (a)  is  an  express  authority,  that  a  creditor  by  accepting 
part  of  his  debt  under  the  return  precludes  himself  from 
bringing  an  action  for  a  false  return.  The  principle  is,  that 
a  party  shall  not  question  a  proceeding  under  which  he  has 
chosen  to  take  a  benefit,  and  is  illustrated  by  Watson  v. 
Wace  (Jb),  where  it  was  held  that  a  party  who  had  obtained 
his  discharge  from  a  debt,  on  the  ground  that  it  had  been 
proved  under  a  valid  commission  of  bankruptcy  against 
him,  could  not  in  an  action  against  tlie  assignees  dispute 
the  validity  of  the  commission. 

Bramwell  contri  was  not  heard. 

Lord  Drnman  C.  J. — If  Beynon  v.  Garrat{a)  is  cor- 
rectly reported,  the  authority  cannot  be  sustained  :  a  man 
owes  me  20/.,  and  I  take  10/.,  how  can  it  be  said  that  I 
waive  the  rest  ? 

Patteson  and  Williams  Js.  concurred. 

Judgment  for  the  plaintiff. 


(«)  1 C.  &  P.  154. 


(6)  5  B.  &  C.  153;  S.  C.  7  D.  &  11.  633. 
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Prktoy,  Francis  Daybell  v.  Hoabe  and  others. 

June  19th, 
1.  A  power  TRESPASS  for  breaking  and  entering  the  plaintiff's  close. 

lands  or  any    ^'^^  •  ^^^*  before  the  said  times  when  fee,  to  wit,  on  tie 

part  of  them,    (Jth  of  January,  1 794,  one  Richard  Dayrell  was  seised  in  fee 

18  not  well  eX" 

ecuted  by  a      (amongst  and  together  with  certain  other  hereditaments)  of 

^^^X'^rT^r  the  close  in  which  &c.,  and  of  the  messuages  &c.  hereinafter 
sbootiDg  over  mentioned  to  have  been  demised  to  the  defendant  Hoartt 
a^Where  it  ^^^^'^  ^^^  appurtenances  respectively,  and  being  so  thereof 
is  necessary  to  seised,  the  said  jR.  Dayrell  duly  made  and  published  his 
ligation  un-  '^'^  ^*'^  ^^*»  ^"^  devised,  amongst  other  messuages,  lands, 
der  a  lease  &c.  the  close  in  which  &c.,  and  also  the  said  messuages  8tt. 
for  life,  that  mentioned  to  have  been  demised  to  the  defendant  Hoartt 
^®  J*??*?'^  ^'di  ^^^^  ^^^  appurtenances  respectively  (after  the  termination 
defendant  of  estates  previously  limited),  to  his  nephew  R.  Dayrell^ 
omtinuance^    without  impeachment  of  waste,  with  remainders  over  &c. 

of  the  life.        And  the  devisor  did  also  by  his  will  declare  that  it  should 

otherwise  the     ,     ,      ^  ,  _  ,  , 

plea  is  bad  on   "^  lawful  for  every  person  and  persons,  to  whom  any  estate 

general  de-       for  life  was  thereby  given,  when  he  and  they  should  be  in 

the  actual  possession,  from  time  to  time  and  at  all  times 
during  their  respective  natural  lives,  when  and  so  often  as 
he  or  they  should  think  6t,  by  any  deed  &c.,  to  make  any 
lease  in  present  possession,  but  not  in  reversion,  of  the  said 
several  estates,  hereditaments  and  premises,  so  given  to 
them  for  their  respective  lives,  or  any  part  or  parts  thereof ^ 
for  any  term  not  exceeding  twenty-one  years,  to  take  effect 
in  possession  and  not  in  reversion,  so  as  upon  every  such 
lease  there  should  be  reserved,  during  the  continuance 
thereof,  the  best  and  most  improved  yearly  rent,  and  with- 
out any  fine,  premium  or  foregift  &c.  and  so  as  in  every 
such  lease  there  should  be  contained  a  clause  of  re-entry 
for  non-payment  of  the  rent  &c.  That  after  the  deatli  of 
the  devisor  &c.,  and  the  termination  of  the  prior  estates 
limited  by  the  will,  his  nephew  12.  Dayrell  became  seised 
for  life,  and  in  the  actual  possession  &c.,  and  before  the 
time  when  8cc,|  to  wit,  on  the  28th  day  of  November,  183^, 
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by  a  certain  indenturd  then  made  between  tlie  same  R»  i84o. 
Dayrell  of  the  one  part,  and  the  defendant  Hoare  of  the 
other  part  (profert),  R»  Dayrell,  for  the  considerations 
therein  mentioned,  and  in  execution  of  the  power  aforesaid, 
deniaed  unto  the  defendant  Hoare  a  certain  messuage  &c., 
bemg  panel  of  the  estoles  and  heredUamentt  so  devised  as 
afi>reaaid,  together  with  f nil  liberty  to  the  defendant  Hoare, 
hb  executors  and  admininistrators,  and  his  and  their  friends 
ia  his  or  their  company,  or  with  his  or  their  permission,  and 
to  and  for  his  or  their  gamekeeper,  or  servant  employed  in 
duit  or  the  like  capacity^  at  all  seasonable  times  of  the  year. 
Id  hmUt  course,  shoot  and  Jish  over  the  demised  premises, 
lOd  also  over  etny  other  of  the  lands  whatsoever,  for  four- 
ten  years,  yielding  and  paying  therefore  &c.,  unto  the  said 
A.  DayreUf  or  other  the  person  or  persons  for  the  time 
being  entitled  to  the  immediate  reversion  of  the  demised 
praniaes,  expectatit  upon  the  determination  of  the  said 
kase,  a  rent  of  200/.  being  the  best  and  most  improved 
rant  ftc. 

The  plea  then  proceeded,  after  averring  the  compliance 
of  tfie  lease  with  conditions  of  the  power  seriatim,  to  state 
the  entry  of  the  defendant  under  the  lease,  and  to  justify 
the  trespass  on  behalf  of  himself,  and  of  the  other  defend- 
ants, as  his  servants,  in  exercise  of  the  liberty  of  sporting, 
granted  by  the  lease.     Verification. 

Special  demurrer,  on  the  grounds,  among  others,  that  JR. 
Hayrell  had  no  power  to  demise  the  liberty  of  sporting,  ex- 
cept over  the  premises  demised ;  that  the  liberty  of  sporting 
lay  in  grant,  and  could  not  pass  by  the  words  ''  demise  and 
lease;"  that  no  rent  was  reserved  for  the  liberty  of  sporting; 
diat  tbe  rent  was  not  incident  to  the  reversion. 

Sir  JP.  Pollock,  m  support  of  the  demurrer.  The  power 
to  demise  the  whole  or  part  of  the  premises  in  question 
has  not  been  well  executed  by  a  demise  of  part  of  them, 
with  permission  to  sport  over  the  whole.  The  permission 
to  sport  is  not  a  franchise  or  an  easement  or  an  appurte- 
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nance,  it  is  merely  a  personal  license:  Doe  d.  Douglas 'v^ 
Lock  {a)y  which  was  recognised  lately  in  Wickham  v.  HaW' 
her  {b)f  in  the  Exchequer ;  and  ''  incidents  of  a  novel  kind 
cannot  be  attached  to  property  at  the  fancy  or  caprice  of  any 
owner,"  per  Lord  Brougham  C,   Keppell  v.  BaiUjf{cym. 
The  power  applies  to  the  "  estates,  hereditaments  and  pre~ 
mises''  given  by  the  will,  and  cannot  apply  to  the  right  of 
sporting,  if  such  a  grant  could  be  made  of  such  a  right. 
Nor  can  such  a  right  pass  as  appurtenant  to  anything  withiii 
this  power;  see  Co.  Lit.  121  b,  Com.  Dig.  Appendant  &c« 
(C),  Morris  v.  Dimes  {d).    The  things  demisable  within  the 
power  are  to  be  ascertained  by  reference  to  the  conditions 
annexed  by  it  to  the  execution  of  the  power,  which  must 
be  strictly  pursued  with  reference  to  the  intention  of  its 
donor :  Pomery  v.  Partington  (e),  Campbell  v.  Leach  {f\ 
Foot  V.  Marriott  (g).     The  power  requires  the  best  rent  to 
be  reserved,  but  rent  cannot  issue  out  of  a  right  of  sporting, 
nor,  were  it  otherwise,  would  this  rent,  as  required  by  the 
power, ''  be  incident  to  and  go  along  with  the  remainder:" 
Jewel's  case  (A),  Lord  Mountjoy's  case  (s')«     [Littledale  J. 
It  does  not  appear  that  the  lessor  is  dead ;  might  he  not, 
during  his  life,  give  the  right  of  sporting  to  any  one,  without 
reference  to  the  power?]     The  death  of  the  lessor,  the 
tenant  for  life,  is  not  excluded  by  the  plea,  and  must  be 
taken  to  be  admitted ;  it  was  for  the  defendant  to  aver  the 
continuance  of  the  lessor's  life,  if  he  relied  on  it  as  his  jus- 
tification; a  replication  alleging  the  death  would  have  led 
to  an  immaterial  issue,  as  the  defendant  relies  upon  the 
power  having  been  well  executed. 


4 

! 


Sir  W.  IV.  Follett  control.     The  very  question  now  under 
discussion  would  have  been  disposed  of  by  such  a  replica- 


(a)  8A.  &  £.743;  S.C.  4  N. 
&  M.  824. 

(6)  7  M.  &  W.  63. 

(c)  2  Mylne  &  K.  535. 

Id)  1  A.&E.  654;  S.C.  3  N. 
&  M.  671. 


(e)  3T.  R.665. 

(/)  Ambler,  748. 

(g)  3  Vin.  Abr.  429,  pi.  9. 

(h)  5  Rep.  S  a. 

(i)  5  Rep.  S  b. 
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tion,  8o  that  the  issue  would  have  been  material.  [Little^  1840. 
dale  3.  Ingram  v.  Tothill{a)  is  an  authority  that  the  de- 
fendants should  have  averred  that  the  tenant  for  life  was 
living  at  the  time  of  the  trespass.  Patteson  J.  referred  to 
Prger  v.  Coomb${bl)^  'We  plaintifF  should  have  demurred 
CD  that  ground,  if  it  is  tenable^  but  it  is  submitted  that  the 
ordinary  presumption  in  favor  of  the  continuance  of  life 
most  prevail.  This  action  cannot  be  supported,  unless  on 
the  ground  that  the  lease  is  void  altogether ;  it  does  not 
appear  that  the  plaintiff  has  any  interest  in  the  premises ; 
he  may  be  a  mere  stranger,  and,  if  he  is  so,  cannot  set  up 
that  the  execution  of  the  power  is  defective.  Davies's 
cue  (c)  shews  that  the  right  of  sporting  may  be  prescribed 
for  in  a  que  estate.  Moore  v.  Lord  Plymouth  (d)  also  shews 
that  such  a  right  is  not  a  mere  personal  privilege,  and 
Duke  of  Somerset  v.  Fogwell  (e),  and  Bird  v.  Higginson  {f\ 
which  turned  on  the  very  point,  that  it  was  an  incorporeal 
hereditament,  and  could  not  pass  without  a  deed.  The 
power  does  not  require  the  tenements  to  be  let  entire,  and 
there  can  be  no  objection  to  letting  part  of  the  land, 
with  the  right  of  sporting  over  the  whole,  which  was  the 
very  case  in  Tomlimon  v.  Day{g),  or  to  letting  one  farm 
with  the  tithes  or  pasturage  of  another,  or  a  right  of  way 
over  it.  If  the  land  itself  might  have  been  parted  with,  to 
the  prejudice  of  the  remainder  man,  why  not  the  right  of 
sporting  over  it  only  ?  In  The  Dean  and  Chapter  of  Windsor 
T.  Cover  (A),  the  Court  was  inclined  to  think  that  a  rent 
might  be  reserved  out  of  an  incoporeal  tiling,  so  as  to  go 
with  the  reversion.  Lord  Mountjoy's  case  (t)  was  referred 
to  in  Doed.  Earl  of  Shrewsbury  v.  Wilson,  and  some  doubt 

(fl)  1  Mod.  «16;  S,  C.  2  Mod.  (c)  5  B.  &  C.  875 ;  5.  C.  6  D. 

93.  &  R.  747. 

(6)  Se€  note  (a)  at  the  end  of  (/)  «  A.  &  K.  696  j  5.  C.  8  N. 

this  case.  &  M.  505;    in  error,  6  A.  &  £. 

(c)  3  Mod.  246.  8^4  ;  S.  C.  6  N.  &  M.  791. 

(d)  7  Taunt.  614;  S.C,  in  error,  (g)  5  B.  Moore,  558. 
3  B.  &  Aid.  66.  (h)  %  Saund.  302. 

(i)  5  Rep.  3  b. 
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cast  upon  its  authority.     The  power  has  beeo  well  exe- 
cuted^ and  the  lease  is  to  be  taken  as  good,  upon  these 
pleadings,  independently  of  the  power. 

Sir  F.  Pollock  in  reply.    An  estate  cannot  be  carved  out 
in  a  manner  unknown  to  the  law,  as  to  males  and  females  io 
tail  alternately.     A  right  of  sporting  may  be  given,  as  in 
Tomlitison  v.  Daj/,  but  only  by  way  of  contract  between  par- 
ties.    This  power  therefore  is  ill  executed,  and  the  conti- 
nuance of  the  lessor's  life  cannot  be  relied  upon ;  it  is  • 
matter  within  the  cognizance  of  the  defendants,  and  has  not 
been  averred.     The  continuance  of  the  life  was  essential  to 
the  defendant's  title,  which  is  defective  altogether,  and  not 
merely  defectively  stated,  and  the  plea  is  bad  on  general 
demurrer. 


LiTTLEDALE  J.  (o), — The  plaintiff  is  entitled  to  judg- 
ment. There  are  two  points  to  be  considered  :  first,  whe« 
ther  it  is  to  be  taken  upon  these  pleadings  that  R.  Dty* 
tell  is  still  living ;  for  different  considerations  arise  accord- 
ing to  the  answer  which  that  question  is  to  receive.  It  it 
not  averred  on  the  one  hand  that  he  is  dead,  or  on  the 
otiier  that  he  is  still  living.  I  think  the  plea  should  have 
averred  that  he  is  still  living,  though  at  first  I  had  a  differ* 
ent  impression,  which  Ingram  v.  Tothill(b)  shews  to  be  erro* 
neous.    The  plea  is  bad  on  general  demurrer  for  this  reason. 

Can  the  plea  then  be  supported,  as  shewing  that  the  lease 
was  a  good  execution  of  the  power  ?  The  power  allows 
the  whole  "  or  any  part  or  parts  "  of  the  property  to  be 
let.  But  this  must  mean  parts  of  some  entire  thing,  as, 
if  the  premises  consisted  of  a  house  and  1000  acres  of 
land,  it  would  be  a  good  execution  of  the  power  to  let  the 
house  and  100  acres  only;  but  the  whole  of  what  covers 
the  land  demised  must  be  demised  with  the  land.  Here 
the  land  is  demised  subject  to  a  servitude  of  the  right  of 
shooting  over  it.     On  this  ground  I  think  the  lease  cannot 

(a)  Lord  Iknman  C.J,  was  absent.       (6)  1  Mod.  216;  S. C.  2  Mod,  93. 
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be  supported  as  a  valid  execution  of  the  power.  I  decide 
on  the  ground  that  neither  is  the  general  entirety  demised^ 
nor  is  any  entire  part.  I  do  not  think  it  necessary  to  ex- 
press any  opinion  upon  the  legal  nature  of  this  right  of 
shooting. 

Patteson  J. — ^The  plea  ought  to  have  averred  that  the 
tenant  for  life,  whose  lease  is  relied  upon^  was  still  living. 
In  1   Wms.  Saund.  235,  n.  (8)  to  Thursby  v.  Plant  it  is 
said,  **  there  is  a  difference  between  an  estate  of  inherit- 
ance in  fee  simple,  and  a  particular  estate  for  life ;   for 
where  an  estate  is  derived  from  tenant  in  fee  simple,  whe- 
ther absolute  or  qualified,  as  bishopi  deaq,  or  the  like, 
the  law  intends  a  continuance  of  the  estate,  if  the  con- 
trary  does   not  appear,  and   therefore   it   needs   not    be 
averred :  but  where  the  estate  is  derived  from  one  who  has 
only  a  particular  estate,  as  for  life,  the  continuance  of  such 
estate  must  be  averred,  for  the  law  does  not  intend  the 
continuance  of  the  life  without  an  averment."      The  point 
was  raised  in  the  late  case  of  Fryer  v.  Coombs  (a),  where  it 
vas  said  that  the  continuance  of  the  life  appeared  by  im- 
plication, which  according  to  the  same  note  in  Wms,  Saund. 
is  sufficient  after  verdict  at  all  events,  or  on  general  demurrer. 
But  it  is  evident  that  the  plea  did  not  mean  to  rely  on 
the  continuance  of  the  lessor's  life,  but  upon  the   lease 
being  a  good  execution  of  the  power.     I  am  clearly  of 
opinion  that  the  lease  is  not  a  good  execution  of  the  power. 
The  lease  is  of  part  of  the  premises,  with  a  right  of  shoot- 
ing over  the  whole.    This  right  of  shooting  was  certainly 
not  free  warren,  or  any  thing  that  would   pass  separately 
from  the  land  itself.  It  is  the  land  itself  that  gives  the  right 
of  shooting,  and  the  lessor  had  no  power  to  separate  the 
land  from  one  of  its  incidents. 
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Williams  J.  concurrrcd. 

Judgment  for  the  plaintiff. 

(a)  The  following  is  the  judgment  given  in  the  case  referred  to  by 
Falteton  J.  in  Uilary  term  last :— 
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1840.  '^^^  ^^^  ^^  action  of  debt  for  rent  by  tbe  assignee  of  the  reversioD 

against  the  assignee  of  the  term*  The  lease  was  granted  under  a  powei 
contained  in  the  will  of  one  Jeremiah  Cray,  Upon  demurrer  to  the 
declaration,  tlie  case  was  argued  at  the  sittings  after  last  Trinity  term 
and  several  objections  were  taken  by  the  defendant,  which  were  Ofer- 
ruled  by  the  Court,  and  judgment  was  given  for  the  plaintiff. 
A  declaration  In  Michaelmas  term  the  counsel  on  both  sides  agreed  that  anotho 

fur  rent,  by  point  fiad  not  been  argued,  owing  to  a  mistake  into  which  they  had 

revmion°for  the  ^^^'*  ^®^"  ^^  ^  ^^  ^**®  ^^^y  ^^^^^  ®^  ^^®  declaration,  and  proposed 
life  of  a  third  that  the  case  should  be  reheard  for  the  purpose  of  discussing  that 
person  against  point.  It  was  accordingly  directed  and  agreed  that  the  case  should  be 
term  omitted  to  ^^^^^  before  a  single  judge  at  chambers  as  to  that  point.  Upon  tiM 
aver  that  cestui  hearinj^  before  me,  the  point  appeared  to  be  this.  The  declaratioo 
que  vie  was  states  that  Jeremiah  Cray,  being  seised  in  fee,  by  his  will  devised  to  hb 
rent  accrued  ^^^^  ^^^  ^^^^*  remainder  **  to  Sir  Thomas  Broughton  and  Chriiiapher 
due:— Held,  Taylor  upon  the  truttt  therein  mentioned/*  It  then  sets  out  a  power 
that  the  cont^-  f^p  ^^^  ^jfg  jy^ing  her  life,  and  "ajter  her  decease  to  and  for  the  mid 
life  was  not  to  ^^''  Thomas  Broughton  and  Christopher  Taylor,  and  the  surviwft  ef 
be  implied  from  them,  his  heirs,  executors  or  administrators,**  to  demise.    It  then  states 

^^^  "fUit*\"nd  ^  ^^"^^^  ^^  ^^^  "^'^^  ^'^^'*^**  ^^^  ^^"'^  ^^^^  already  held  to  be  good), 
an  averment  in  ^^®  death  of  the  wife,  and  a  conveyance  of  the  reversion  by  lease  and 
the  breach  that    release  by  Sir  T,  Broughton  and  C.  Taylor,  and  by  A,  C.  Grant, 

"  after  plaintiff    j^^^  q^^^^    ^„ j  jj^rUtta  M.  Grant,  to  W.  Fryer,  his  hein 

became  so  seised        .  »  ^    » 

the  rent  became  Msigns,  whereby  IF.  Fryer  became  seised  in  his  demesne  as  of  fee. 

due  and  still  is    It  then  states  the  will  of  W.  Fryer,  whereby  he  deviled  to  the  plaint^ 

"lalnUff  '^  and    ^^^  ^'^^'  ®"^  ^^^^  ^'  ^'^^  ^'®^  *®"^'  whereby  the  plaintiff 
that  the decliira-  seised  of  the  reversion  for  life;    then  that  the  defendant 


tion  was  bad  on  assignee  of  the  lease;   and  then  follow  these  words; — **that  afttr 
genera     emur-    n^j^^^j^g  ^p  ^|,g   gjjj^j   indenture,  and  during  the  said  term    thereby 

granted,  and  after  the  plaintiff  became  so  seised  and  interested  of  the 
said  reversion  of  and  in  the  said  demised  premises,  with  the  appurte- 
nances, from  95th  March,  a.d.  1838,  a  large  sum  of  money,  to  wit,  the 
sum  of  27/.  of  the  rent  aforesaid  for  four  years  and  a  half  of  the  said 
term,  ending  on  the  day  and  year  last  aforesaid,  and  then  last  elapsed, 
and  all  of  which  accrued  due  after  the  plaintiff  became  so  jetserf  at 
aforesaid,  became  and  was  due  and  stUl  is  in  arrear  and  unpaid  to  ike 
said  plaintiff;  contrary,  &c. 

The  objection  to  this  declaration  is,  that  there  is  no  averment  that 
either  Sir  T.  Broughton  or  C.  Taylor  was  living  when  the  rent  aocnied 
due.  The  objection  arises  on  general  demurrer;  for,  though  special 
causes  of  demurrer  are  assigned,  I  am  clearly  of  opinion  that  they  dc 
not  point  to  this  objection.  No  doubt  such  an  averment  is  necessary; 
for  by  the  will,  as  stated  in  the  declaration,  Sir  T,  Broughton  and  C. 
Taylor  took  an  estate  for  life  only,  for  want  of  words  of  inheritance 
(which  estate  was  not  enlarged  by  the  subsequent  words  used  in  cre- 
ating the  power),  and  they  conveyed  nothing  more  to  W.  Fryer  than 
an  estate  for  their  lives,  and  the  plaintiff  could  take  nothing  more  by 


TRINITT  TERM,  III  VICT.  121 

W.  frya^t  will.    The  declaration  does  not  set  out  the  trusts  of  Jert-        1840. 

mak  Cray's  will,  nor  any  devise  subsequent  to  that  to  Sir  T.  Broughton 

tad  C.  Tayhr.  The  Court  therefore  cannot  tell  why  the  Gran^t  joined 

ii  the  conveyance  to  W*  Fryer ;  nor  whether  their  so  joining  had  any, 

uAf  if  any,  what  effect.    The  averment  that  W,  Fryer  was  seised  in 

fee  is  contradictory  to  the  facts  and  documents  stated ;  and  it  is  plain 

tliat  the  plaintiff  was  seised  of  the  reversion  for  his  own  life,  if  Sir  T, 

Bnugkian  and  C.  Taylor  should  so  long  live,  and  no  longer.    The  case 

of  Tktmby  ▼.  Plant  (a),  and  the  cases  cited  in  the  note  there,  shew, 

bcfond  a  donbt,  that  the  continuance  of  the  lives  of  cestuis  que  vie 

ought  in  such  a  case  to  be  averred.    But  it  is  argued  that  such  con- 

tiooance  is  impliedly  averred  by  the  words  of  the  breach,  viz.  that  the 

reoty  **  all  of  which  accrued  due  after  the  plaintiff  became  so  seised  as 

ifbretaid,  became  and  was  due  and  stiU  is  in  arrear  to  the  said  plaintiff,*' 

kcaose  odIcss  the  lives  continued,  it  could  not  be  due  to  the  plaintiff. 

If  this  argument  be  good,  all  statements  of  the  mode  by  which  the 

ifversion  passed  to  the  plaintiff  might  equally  be  omitted,  whereas  it 

bit  long  been  established  beyond  dispute  that  the  derivative  title  of 

the  plaintiff  must  be  traced.    The  only  colour  for  this  argument  arises 

from  three  cases  cited  in  the  note  to  Thursby  v.  Plant  above  referred 

to^  bat  on  examination  they  do  not  sustain  it. 

The  first  case  is  Seamier  v.  Johnson  (6).  There  the  plaintiff,  who 
duoied  under  a  rector,  averred  that  the  rector  was  and  stUl  is  seised : 
doabdess  that  averment  implied  that  the  rector  was  living  at  the  time  of 
diedechu-ation.  The  second  case  is  Anon,  (c)  and  Tompson  v.  Withers  (d), 
cvideotly  the  same  case  on  error.  It  was  an  action  on  the  case  for  a 
BUMoce,  in  building  too  near  the  plaintiff's  house:  the  declaration 
ftited  a  demise  to  plaintiff  for  years,  if  the  lessor  should  so  long  live, 
by  virtue  of  which  the  plaintiff  hath  been  and  still  is  possessed,  withont 
•terring  the  life  of  the  lessor.  The  Court  held  that  there  was  a  suf- 
fioent  averment  by  implication  of  the  life  of  the  lessor,  who  must  of 
Moessity  be  living,  otherwise  the  plaintiff  could  not  he  possessed.  The 
dedaratioo  is  not  given  at  length  in  either  of  the  reports,  which  are 
verj  ihort ;  nor  does  it  appear  to  have  been  discussed  whether  posses- 
lioo  alone  was  not  enough  to  sustain  the  action,  without  shewing  title, 
OS  doubtless  would  be  now  held.  Probably  the  averment  was  taken 
itiictly,  as  meaning  that  the  plaintiff  still  was  possessed  by  virtue  of  the 
kste;  and,  if  so,  it  necessarily  implied  the  continuance  of  the  lease, 
Le.  the  life  of  the  lessor;  and,  if  the  present  declaration  had  not  only 
sverred  that  the  plaintiff  became  seised  of  the  reversion  for  life,  but 
bid  added,  **  and  still  is,"  it  would  have  been  diiBcult  to  distinguish 
tbe cases;  but  those  words  are  wanting  in  the  present  case.  The  third 
ciie  is  Harlow  v,  Bradnox{e\  in  which  defendant  made  cognizance  for 

(c)  1  Saond.  235.  (c)  1  Brownlow  &  G.  Part  L  p.  4. 

\h)  Dyer,S04 1;  8.C.  SirT.Jonet,  \d)  t  Bolstr.  (69. 

m.  (e)  t  Lev.  88. 
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184a'  r^nt  at  bailiff  of  hu«band  and  wife.  At  that  time  it  was  iiMesaary  to 
set  out  the  title  of  the  landlord,  and  of  course  it  appeared  by  thi 
record  that  the  wife  was  entitled  to  the  rent  for  life;  it  must  then  havi 
averred  that  the  rent  was  due  and  in  arrear  to  her,  or  to  her  bnsband 
in  her  right,  and  that  the  defendant,  as  bailiff  to  the  husband  and  wife^ 
distrained.  On  special  demurrer,  alleging  for  cause  that  the  wife  wai 
not  averred  to  be  living,  the  Court  held  that  the  words  **  being  is 
arrear"  were  quasi  an  averment  of  the  wife*8  life,  and  good  «oou|li. 
Perhaps  it  may  be  doubted  whether  the  report  accurately  tbewt  tkt 
ground  of  the  decision ;  but  it  is  obvious  that,  as  a  person  oannot  be 
bailiff  to  one  who  is  dead,  the  making  cognizance  as  bailiff  to  ^.  neoei* 
sarily  implies  that  A.  was  alive  when  the  distress  was  made;  it  is  as 
much  implied  as  the  life  of  a  party  to  the  record,  which  is  ne?sr 
averred.  But  the  present  case  regards  the  life  of  a  third  person  not 
party  to  the  record,  nor  averred  to  have  authorised  the  act  done  fay 
the  party  pleading. 

I  am  therefore  of  opinion  that  the  cases  cited  do  not  govern  the 
present;  that  the  continuance  of  the  life  of  Sir  T.  Broughtan  or  C 
Taylor  is  not  necessarily  to  be  implied ;  and  that  the  judgment  must 
be  for  the  defendant. 

Judgment  for  the  defendant. 


The  QuBBN  V.  Sterry  and  another. 
The  Society  of  ON  appeal  against  a  rate  for  relief  of  the  poor  of  Croydoni 

Friends  con-      •     o  •  *    r     i  j  j  •  n  j 

veyed  certain    "^  Surrey,  in  respect  of  a  house,  garden  and  premises  called 

premises  to  the  Friends'  School,  not  including  the  two  wings  of  the 
school  for  the  house  occupied  by  the  scholars,  the  sessions  confirmed  the 
education  of    ^^^^^  subject  to  the  following  case: 

poor  children.  •^  ^  T       .  . 

A  committee         The  Friends'  school  was  instituted  in  170^9  by  voluntary 

^hoof  once  a  subscriptions  amongst  the  members  of  the  Society  of  Friends 
quarter  for  the  in  London,  for  the  purpose  of  maintaining,  educating  and  em- 
of  its  affairs      Ploying  ^be  children  of  the  poor  of  that  society,  and  of  other 

and  appointed 

a  sub-committee,  who  met  there  once  a  month,  and  in  the  intervals  the  management 
was  confided  to  a  superintendent,  who  resided  on  the  premises  and  received  a  salary. 
No  child  was  eligible  whose  parents  could  defray  the  charge  of  its  education  elsewhere. 
The  average  expense  of  maintaining  and  educating  each  child  was  20/.  a  year,  towards 
which  the  child's  friends,  if  able,  were  required  to  pay  12/.  a  year.  The  children,  ser- 
vants, matron  and  superintendent,  were  the  only  persons  who  resided  on  the  premises. 

Held,  that  the  trustees  were  occupiers,  and  that  the  payment  of  12/.,  although  it  pro- 
duced no  gain  on  the  balance,  was  a  profit,  which  made  them  beneficial  occupiers,  and, 
therefore,  chargeable  to  the  poor  rate  in  respect  of  the  premises. 
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personi  not  in  membership.    A  considerttble  fund  wts  raised       *  i840. 
il  the  time  when  the  esttblishment  Mras  first  instituted,      V*^;''"^ 

Tlifs  tjfjppw 

which  has  since  from  time  to  time  been  increased  by  be-  «. 

^uestsy  donations  and  voluntary  subscriptions^  to  the  amount  STSRRr. 
of  SOfiOOL  and  upwards ;  and  this  fund  has  been  invested 
ia  the  purchase  of  stock  and  landed  property  in  the  names 
of  trustees^  in  trust  for  the  purposes  of  the  institution.  The 
establishment  is  under  the  direction  of  the  committee  of 
management  of  the  quarterly  meeting  of  the  Society  of 
Friends  in  London  and  Middlesex.  In  the  year  1823,  a 
bouse  and  premises  in  the  parish  of  Croydon  were  pur-^ 
chased  by  and  conveyed  to  the  trustees,  aud  such  additional 
buildings  were  erected  thereon  as  to  adapt  the  premises  to 
the  accommodation  of  150  children,  and,  to  defray  the  ex- 
penditure thus  incurred,  a  considerable  sum  was  raised  by 
voluntary  contributions  from  members  of  the  Society  of 
Friends  in  various  parts  of  the  country,  aud  from  other  per- 
sons not  members  of  the  society.  In  1825,  the  establish- 
ment was  removed  from  Islington  to  the  said  house  and 
premises,  where  it  has  since  been  carried  on.  At  the  time 
of  such  purchase,  in  the  year  1823,  the  said  house  and  pre- 
mbes  were  assessed  to  the  poor  rate  at  a  rental  of  60/.  per 
annum,  and  the  society  were,  after  they  took  possession, 
sssessed  to  the  same  amount  and  paid  the  rate  thereon  for 
lome  time,  and  afterwards  on  a  rental  of  100/.  per  annum, 
down  to  1835,  when  the  said  assessment  was  raised  to  140/. 
per  annum. 

The  general  management  of  the  establishment  is  entrusted 
to  a  committee  of  twenty-four  men  and  twelve  women 
Friends,  who  are  appointed  by  the  quarterly  aud  monthly 
meetings  of  Friends  in  London  and  Middlesex.  A  certain 
number  of  the  committee  go  out  of  office  every  other  year 
by  rotation,  and  such  members  as  cease  to  belong  to  the 
meeting  by  which  they  were  appointed,  or  do  not  attend 
the  committee  for  the  space  of  one  year,  are  disqualified, 
and  the  vacancies  so  occasioned  are  filled  up  by  new  ap- 
pointments.    The  committee  meet  at  the  school  once  in 
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every  quarter  of  a  year,  but  they  appoint  a  sub-committee, 
'iM^"'7m.     ^'^^  '"c®^  there  once   a  month,   and  in  the  interval  the 
V,  management  of  the  establishment  is  placed  under  the  care 

of  the  superintendent  and  mistress  of  the  family,  who  reside 
upon  the  premises.  None  of  the  committee  or  sub-com- 
mittee receive  any  emolument  or  salary,  but  the  superio- 
tendent  and  mistress  of  the  family,  who  are  appointed  bj 
the  committee,  and  are  liable  to  be  discharged  by  them  at 
a  summary  notice,  are  paid  an  annual  salary.  The  cash  of 
the  institution  is  kept  at  a  banking-house,  approved  of  by 
the  committee,  in  the  name  of  the  treasurer,  who  is  nomi- 
nated by  the  committee,  and,  if  approved  of,  appointed  by 
the  quarterly  meeting  of  London  and  Middlesex,  and  he 
becomes  a  member  of  the  committee  by  virtue  of  his  office, 
but  the  treasurer  does  not  reside  upon  the  premises^  nor 
does  he  receive  any  remuneration  whatever. 

The  children  received  into  the  establishment  are  nomi- 
nated by  agents  appointed  by  the  quarterly  and  monthly 
meetings  before  mentioned,  and  are  admitted  if  approved 
of  by  the  committee.  No  child  is  eligible  if  its  parents 
are  able  to  defray  the  expenses  of  its  education  elsewhere. 
The  number  of  children  maintained  and  educated  since  the 
removal  of  the  school  to  Croydon,  has  varied  from  ISO  to 
150,  and  at  the  time  of  the  assessment  there  were  eighty 
boys  and  seventy  girls,  of  whom  nearly  thirty  were  the  chil- 
dren of  persons  not  members  of  the  Society  of  Friends. 
The  average  expense  of  maintaining  and  educating  each 
child  is  upwards  of  12/.  per  annum,  but,  in  a  great  number 
of  cases,  in  consequence  of  their  inability  to  raise  this 
amount,  it  is  collected  from  friends,  or  by  contributions 
from  the  meetings  where  they  reside,  and  no  child  is  ad- 
mitted into  the  establishment  without  the  annual  contribu- 
tion of  \2L  The  difference  between  the  actual  expenditure 
in  respect  of  the  education  and  maintenance  of  the  children 
and  the  sum  thus  paid  by  the  parents  or  friends,  is  made 
up  from  the  annual  income  derived  from  the  interest  of  the 
8tock|  the  rents  of  the  landed  property  before  meutioned, 
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aod  constant  annual  contributions;  and,  if  these  are  insuffi- 
cient, by  extra  collections  from  members  of  the  society  and    ^,    _ 
other  persons.     Any  surplus,  remammg  after  payment  of  v, 

the  expenses,  is  treated  as  part  of  the  fund  for  the  support 
of  the  institution,  and  is  appropriated  solely  to  that  object. 

The  house  which  is  rated  contains  an  apartment  for 
the  superintendent,  another  for  the  matron,  a  kitchen  for 
the  use  of  the  establishment,  a  room  in  which  the  com- 
mittee and  sub-committee  hold  their  meetings,  and  rooms 
for  domestic  servants;  but  the  matron,  superintendent,  ser- 
vants and  committee,  have  no  other  accommodation  than  is 
essentially  requisite  for  the  discharge  of  their  duties  con- 
nected with  the  school.  The  garden  and  other  premises 
are  cultivated  and  used  only  for  the  children,  viz.  for  the 
growth  of  vegetables  and  fruit  consumed  in  the  household, 
DO  private  advantage  being  derived  therefrom  by  any  officer 
or  servant  of  the  establishment.  No  other  person  than  the 
children,  the  servants,  matron  and  superintendent,  reside 
upon  the  premises. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  premises,  not  including  the  two  wings,  were  under  the 
circumstances  above  stated  rateable  to  the  relief  of  the 
poor  (a). 

Peiersdorfff  in  support  of  the  order  of  sessions  (6). 
There  is  no  difficulty  in  the  present  case  in  ascertaining  the 
party  on  whom  the  rate  is  to  be  made,  or  in  holding  that 
be  ia  liable  to  the  rate  in  respect  of  the  particular  property. 
The  trustees  are  virtually  the  occupiers,  and  they  are  bene- 
ficial occupiers,  because  a  money  payment  is  made  by  the 
children,  and  it  is  immaterial  that  the  trustees  derive  no 
personal  benefit  from  such  payment,  and  that  it  does  not, 
OQ  a  balance  of  profit  and  loss,  cover  the  society's  expeudi- 

(a)  It  was  agreed  that  the  ques-  (6)  The   case   was    argued   in 

tion  should  be  thus  stated,  and  Easter  term  last  (April  29),  before 

that,  if  any  rate  were  payable,  the  Lord  Denman  C.  J.,   Uttledale, 

trustees  should  be  the  persons  rated.  Patieson  and  Coleridge  Js. 


The  QucEsr 

V, 
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1840.  ture  upon  the  children:  Rex  ▼.  Si.  GUt^s,  York  (a),  »Bd 
Rex  V.  Agar{b),  which  was  considered  by  Lord  Tenierdtf^ 
C.  J.  as  not  distinguishable  from  the  former  case.  Tbe 
Stcsbt.  payment  of  the  IS/,  for  each  child  distinguishes  the  preseafc 
case  from  Rex  v.  Waldo{c\  Rex  v.  St.  Bartholomew**  tke 
Less(d),  and  Rex  v.  St.  Luke's  Hospital  {e),  and  other  cases 
collected  in  The  Governor  of  the  Bristol  Poor  ▼•  Waii{f)t 
(in  which  even  a  workhouse  that  was  situate  out  of  its  owi 
parish  was  held  rateable,)  for  in  those  cases  no  return  wii 
had  from  the  persons  benefited  by  the  respective  charities. 
Even  the  very  persons  who  have  occupied  as  objects  of  i 
charitable  foundation  have  been  held  rateable :  Rex  ▼• 
Mundai/ig). 

Sir  J.  Campbell  A.  6.  and  M.  Chambers  contriL  It 
seems  to  be  admitted  that  the  appellant  would  not  be  rate- 
able if  it  were  not  for  the  payment  of  12/.  for  each  child. 
Notwithstanding  this  payment  the  institution  is  purely  t 
charitable  institution^  charitable  perhaps  to  a  limited  class, 
viz.  to  the  class  of  persons  who  can  afford  to  pay  12/.  a 
year^  but  still  a  charitable  institution,  for  no  profit  arises  io 
respect  of  which  any  one  can  be  called  beneficial  occupier 
of  the  premises  rated.  In  Rex  v.  St.  Gileses,  York  (o),  the 
institution,  which  was  a  lunatic  asylum,  was  not  purely 
charitable,  for  the  affluent  were  admitted  as  patients,  some 
of  them  on  payment  of  100/.  a  year,  and  a  profit  was  realised, 
so  that  in  five  years  about  2000/.  had  been  accumulated. 
The  trustees  there  were  held  rateable  on  the  ground  that 
profit  was  made  by  the  asylum  over  and  above  the  expen- 
diture. Even  the  pnriish  paupers,  who  were  inmates  of  that 
asylum,  made  weekly  payments  of  6f.  That  case  therefore 
might  have  been  distinguished  from  Rex  v.  Agar  (b),  whidi 
was  the  case  of  a  Methodist  chapel,  and  not  a  charitable  iosti- 

(fl)  3  B.  &  Ad.  573.  (e)  2  Barr.  1053. 

lb)  U  East,  250.  (/)  5  A.  &  E.  1;  &  C.  6  N.  ft 

(c)  Cald.  358.  M.  383. 

{d)  4  Burr.  S435.  {g)  1  East,  584. 
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tation,  and  in  which  the  money  received  by  the  trustees  of  the        i84o. 
chipel  did  not  cover  the  disbursements.    In  The  Governor    J^'^i'^*^ 

Tns  QuEEK 

if  ike  Bri$iot  Poor  v.  WaU  (a),  and  Reg.  ▼.  Walling  ford  v. 

UmoH{b),  the  workhouses,  which  were  rated,  were  hired      Stbrby. 

for  the  especial  advantage  of  the  occupiers,  for  they  thereby 

advanced,  not  any  public  or  charitable  purpose,  but  the 

discharge  of  their  own  peculiar  duty  to  provide  for  the  poor 

of  their  district. 
If  the  test  suggested  by  Lord  Mansfield  C.  J.  in  Rex  v. 

St,  Luke*9  Hospital  (c),  be  applied  to  this  case,  viz.  that 
nominal  trustees  cannot  be  rated,  nor  servants,  nor  the 
objects  of  the  charity,  it  will  appear  that  the  rate  must  be 
btd,  as  there  is  no  party  upon  whom  it  can  properly  be 
hid. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  during  the  sittings  after  this  term, 
(June  18)  delivered  the  judgment  of  the  Court  as  follows : — 

This  was  a  rate  made  upon  the  appellants  in  respect  of  a 
bouse,  garden,  and  premises  in  the  parish  of  Croydon,  ex- 
dnsive  of  two  wings  of  the  house  actually  occupied  by  the 
scholars  of  the  institution,  which  is  there  carried  on,  and 
two  questions  are  made,  whether  there  is  any  such  beneficial 
occupation  of  the  premises  as  will  make  the  occupier  rate- 
able in  respect  thereof,  and  also  who,  if  any,  is  such  rate- 
able occupier. 

The  institution  is  in  the  main  charitable  ;  first  taking  its 
origin,  and  since  for  the  most  part  maintained,  by  donations 
and  subscriptions ;  it  is  devoted  to  the  maintenance  and 
education  of  children,  afforded  to  them  in  a  great  propor- 
tion  gratuitously ;  the  trustees,  managing  committee  and 
nibacribers,  receive  no  pecuniary  benefit,  and  the  servants 
of  the  institution  no  more  than  may  be  considered  as  mere 
wages  for  their  services,  and  so  far  as  regards  the  premises 
in  question,  they  are  found  to  have  no  other  accommoda- 

(a)  5A.ft£.  1;  S.C.  6  N.  &         {b)  3P.&D.996. 
M.  383.  (c)  2  Burr.  1053. 
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1840.        tion  from  them  '*  than  is  essentially  requisite  for  the  dii- 

rnn^^^!^       charge  of  their  duties  connected  with  the  school." 
The  Qu£EN  ®    .  . 

V.  The  premises  were  purchased  by  the  society  and  con- 

veyed  to  their  trustees  in  1823  ;  at  that  time  the  occupien 
were  assessed  to  the  poor  rate,  and  the  society  has  continued 
to  be  so  down  to  the  present  time.  They  have  added  to 
the  buildings  from  the  charitable  funds  before  alluded  tOi 
and  they  cultivate  the  garden,  and  whatever  is  not  built 
upon,  devoting  the  produce  to  the  use  of  the  scholars  and 
the  household. 

These  children  are  admitted  on  the  following  terms— 
the  average  expense  of  maintaining  and  educating  each  is 
estimated  at  20L  per  annum ;  no  child  is  admitted  whose 
parents  are  considered  able  to  defray  the  expenses  of  its 
education  elsewhere;  nor  any,  whose  parents  or  friends  will 
not  contribute  annually  12/.  of  the  20/.,  which  is  expected 
to  be  the  cost  of  maintaining  and  educating  the  child. 

Upon  these  facts  we  are  to  determine  the  questions 
before  stated ;  and  no  one  can  review  the  numerous  deci- 
sions which  cases  somewhat  like  the  present  have  occa- 
sioned, without  regretting  that  the  Court  was  ever  induced 
to  depart  from  the  simple  test,  which  the  subject  matter 
of  occupation  would  in  every  case  have  afforded.  Whether 
the  occupation  was  in  respect  of  private,  or  public,  or 
charitable  purposes,  it  would  have  been,  we  thinks  wiser 
to  have  disregarded;  and,  wherever  the  subject  matter  was 
found  productive  to  any  one,  to  have  rated  the  actual  occu- 
pant in  respect  of  that  produce.  The  Court,  however, 
would  be  bound  by  the  authorites,  for  nothing  is  so  im- 
portant in  this  branch  of  the  law  as  uniformity  and  certainty; 
but  it  will  not  be  necessary  to  overrule  any  decision  in 
order  to  support  the  rate  in  this  case.  There  is  clearly  a 
rateable  subject  matter,  that  is,  a  subject,  the  occupation 
of  which,  under  ordinary  circumstances,  would  make  the 
occupier  rateable.  If  these  premises  were  to  be  let  by  the 
society,  and  every  shilling  of  the  rent  devoted  to  the  same 
purposes,  as  at  present,  carried  out  in  some  other  place. 
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I  tenant  would  be  rateable  on  the  amount  of  the  rent 
d  as  the  clear  annual  value  of  the  occupation.  But, 
n  in  the  hands  of  the  society^  there  is  a  circumstance 
mected  with  the  occupation  which  brings  it  within  the 
inary  rule,  and  distinguishes  it  from  those  cases  of  oc- 
Midon  for  charitable  purposes,  which  have  been  consi- 
ed  not  rateable  as  not  beneficial.  This  circumstance  is 
payment  of  the  12/.  per  annum  by  or  on  behalf  of  each 
olar;  this  sum,  it  is  true,  is  not  adequate  to  the  ex- 
kse,  and  in. a  popular  sense  does  not  make  theoccupa- 
I  of  the  premises  beneficial,  i.  e.  gainful,  but  still  it  is  a 
eniie  which  the  building  produces,  and  actual  gain  on  a 
nice  of  profit  and  loss  is  not  needful ;  it  is  enough  if  a 
enue  be  produced. 

Niib  regard  to  the  occupier,  there  is  no  dilfficulty  in 
ennining  that  the  trustees  must  be  considered  as  such, 
f  are  the  owners  of  real  property  which  is  not  demised 
loy  one ;  the  committee  from  time  to  time  use  certain 
\M,  the  matron  and  servants  of  the  establishment  at  all 
eSy  but  in  all  these  cases  the  occupation  is  by  the  per- 
non  of  the  trustees,  and  in  point  of  law  must  be  con- 
led  as  theirs.  In  this  respect  the  case  resembles  that 
be  JLunatic  Asylum  at  York  (a),  and  that  of  The  King 
iayor  of  York  (6),  to  which  case  the  present  in  all  re- 
rts  bears  a  very  near  resemblance,  so  strong  indeed  as 
ily  to  be  substantially  distinguishable  from  it. 
Fpon  the  whole,  we  are  of  opinion  that  the  sessions 
e  r^ht,  and  that  their  judgment  must  be  alffirmed. 
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17. 

Stbrry. 
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v^'y^*/  The  Queen  v.  Wilson. 

T^'^^'  Same  t;.  Same. 

June  ISM. 

1.  The  Trea-    On  appeal  to  the  London  sessions  against  a  rate,  wherefcy 

surer  of  the  *  ,%••-.#•  ^  oa 

London  Mis-    the  appellant  was  assessed  to  the  relief  of  the  poor  of  ot 

sionary  S<Kie-  Botolph  without  Bishopsgate,  in  respect  of  the  premisei 

ty  w&s  rftteo 

to  the  relief  of  hereafter  mentioned,  the  sessions  confirmed  the  rate,  iuh- 
iSp^S/a      ject  to  the  following  case :- 

house  taken  The  poor  rate  in  question  was  made  under  the  aathoritj 
under  a  leas^'  ^^  •"  ®ct,  35  Geo.  3,  c.  6l,  which  was  passed  for  the  more 
^°  H^^h^^"  hi  ^^^^*"®"y  assessing  and  collecting  the  poor-rates  of  St 
purposes.  The  Botolph,  Bishopsgate.  By  the  l6th  section  of  that  act,  it 
t^dedTat^the  "  amongst  other  things  enacted,  that  the  rector,  charcb- 
house  one  day  wardens,  overseers  of  the  poor,  and  inhabitants  of  the  said 
BupeiinT^d  °  Parish,  shall  from  time  to  time  make  such  rate  of  fAtes, 
the  society's  assessment  or  assessments,  for  and  towards  the  relief  of 
person  ever  ^be  poor  of  the  said  parish,  upon  all  and  every  person  or 
slept  there.  persons  who  do  or  shall  inhabit,  hold,  occupy,  possess  or 
received  no      enjoy  any  land,  house,  shop,  warehouse,  coachhouse,  stt- 

Sr^icw  ^^^'  ^®''**''  ^■"'^'  ^^  ^"y  ^^^^^  building,  tenement  or  fcert- 
and  neither      ditaments  within  the  said  parish,  and  on  every  other  person 

any  other  per-  ^^^  persons  who  by  law  is,  are  or  shall  be  chargeable  or 
son  connected  liable  to  be  assessed  for  or  towards  the  relief  of  the  poor 

With  the  80C1— 

ety  derive  any  of  the  said  parish,  as  they  the  said  rector,  churchwardens, 
profit  from  the  overseers  of  the  poor,  and  inhabitants  of  the  said  parish, 

occupation  of  '  r         ' 

theoremises:    shall  think  necessary  and  proper  to  be  rated  and  assessed. 
he  was  not*  ^^^  appellant,  at  the  time  when  he  was  assessed  to  the 

rateable  to  the  said  poor  rate,  was  and  still  is  the  honorary  treasurer  of 
poor.  ^^^  London  Missionary  Society,  which  was  founded  en« 

ih    ?"'  ^^^^'  tirely  for  religious  and  charitable  purposes,  and  is  wholly 
properly  as-      supported  by  voluntary  and  charitable  contributions, 
nre.         The  premises,  in  respect  of  which  the  society  are  as- 

under  an  act  sessed,  are  situate  in  the  parish  of  St.  Botolph,  Bishops- 
extinguishing 

tithes  in  the  parish,  and  authorising  a  yearly  church  rate  to  be  made,  in  order  to  raise 
money  for  the  payment  of  compensation  to  the  parson  in  lieu  of  tithes,  and  for  the 
repairs  of  the  church,  upon  all  inhabitants  and  occupiers,  because  beneficial  occupation 
ivas  not  material  in  the  latter  case. 
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gite,  and  coMnt  of  a  building  ereeted  at  the  expense  of        I84a 
dw  focietj^  and  by  tbem  occupied  merely  for  conducting   J^^^X^ 
dw  afiaira  of  the  institution,  under  an  agreement  for  a  «. 

boflding  lease  from  the  corporation  of  London.  The  build-  Wilsoit. 
log  comprises  various  apartments,  namely,  a  board-room^  in  Poor  rate. 
which  the  board  of  management  and  subscribers  to  the 
society  are  accustomed  to  assemble,  a  secretary's  room^  a 
flmseum^  several  clerks'  ojffices,  and  several  store-rooms,  in 
which  various  articles  intended  for  exportation  in  further* 
aaoe  of  the  society's  objects  are  deposited.  No  person 
hts  ever  slept  upon  any  part  of  the  premises.  The  clerks 
aad  officers  of  the  establishment  all  attend  during  a  portion 
af  the  day  only,  and  leave  the  premises  in  the  evening, 
locking  tbem  up  and  taking  the  keys  away  with  them. 
Hie  appellant  attends  on^  the  premises  about  one  day  in  a 
week«  for  a  few  hours  only,  in  his  capacity  of  treasurer, 
aad  for  the  purpose  of  superintending  the  society's  affairs, 
which  are  diere  carried  on  by  the  society's  clerks.  He 
nraeives  no  remuneration  from  the  society,  but  on  the  con- 
tiaiy  contributes  largely  to  their  funds,  nor  does  he  or  any 
oAer  person  connected  vrith  the  society  derive  any  pecu- 
iiftry  profits  or  personal  emolument  in  any  way  from  their 
eecnpation  of  the  premises ;  the  clerks,  who  receive  sala- 
ries, being  mere  servants  of  the  society,  who  are  paid  as 
tach  for  their  daily  services  performed  on  the  premises. 

Neither  the  appellant  nor  any  other  person  connected 
with  the  society,  and  occupying  their  premises  as  above 
described,  was  at  the  time  the  said  poor  rate  was  made,  or 
iRrw  hf  resident  within  the  parish  of  St.  Botolph,  Bishops- 
ptit,  or  possessed  of  or  in  any  manner  interested  in  any 
property  situate  within  that  parish,  except  as  above  men- 
tioned. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  society  under  these  circumstances  was  by  law  liable  to 
be  assessed  to  the  poor  rates  made  in  that  parish.  If  the 
Court  should  decide  this  question  in  the  affirmative,  the 

k2 
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1840.        order  of  sessions,  disallowing  the  appeal,  was  to  be  con- 

^'^'^^^'^^      firmedi  and  the  rate  to  stand  unaltered :  if  otherwise,  the 

The  QuiEii        J         r         •  ■  I     ■        ■    •  L 

9,  order  of  sessions  was  to  be  quashed,  and  the  rate  to  be 

WiLsoir.      amended  by  erasing  the  name  of  the  appellant  from  it. 

Poor  rata.  P^^3  in  support  of  the  order  of  sessions  (a).     Primi 

facie  all  real  property  is  rateable  to  the  relief  of  the  poor; 
and  the  present  case  does  not  come  within  any  of  the  three 
classes  of  exemption;  the  first  of  which  is  where  there  is 
no  beneficial  occupier,  as  in  Hex  v.  Waldo  (b)  and  Rex  v. 
Sl  Luke's  Hospital  (c)  J  the  second,  where  the  occupiers 
are  mere  trustees  and  no  profits  derived,  as  in  Rex  v.  Woodr 
ward  (d) ;  the  third,  where  the  occupiers  make  profits,  but 
are  bound  to  devote  it  to  public  purposes,  as  in  Rex  ?. 
Liverpool  (e),  Rex  v.  Salter  s  Load  Sluice  {f),  and  Reg.  v. 
Mayor  of  Liverpool  (g). 

It  is  found  that  the  establishment  is  devoted  to  religious 
and  charitable  purposes,  but  it  does  not  appear  what  sort 
of  religious  and  charitable  purposes ;  and,  if  property  was 
generally  exempt  by  its  application  to  such  purposes,  the 
3  &  4  Will.  4,  c.  SO,  which  expressly  exempts  chapels  and 
other  places  of  worship,  would  have  been  unnecessary  \  and 
the  law  of  this  country  will  scarcely  hold  that  a  charitable 
institution,  which  has  for  its  object  the  benefit  of  strangers 
abroad,  to  the  prejudice  of  the  poor  at  home. 

The  premises  here  are  under  lease ;  so  that  the  occupa- 
tion must  be  beneficial  to  the  owner. 

Ryland  contrd.  Rex  v.  Waldo  (b)  governs  the  present 
case;  and  the  circumstance  of  the  premises  being  mdder 

(a)  The  case  was  aligned  on  a         (cf)  5  T.  R.  79. 
former  day  in  this  term  (June  S),  (e)  7  B.  &  C.  61 ;  &  C.  9  D.  & 

before  Lord  Benman  C.  J.,  lAttte'  R.  780. 
dale,  Patteson  and  William  Js.  (f)  4  T.  R.  730. 

(6)  Cald.  358.  (g)  1  P.  &  D.  334* 

(c)  2  Burr.  1053. 
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lease  (a)  existed  in  Rex  v.  St.  Luke*s  Hospital  (6),  but  lias 
oerer  been  supposed  to  distinguish  it  from  Rex  v.  St. 
Bartholomew  the  Le$${c),  and  other  cases.  The  non-resi- 
dence of  the  appellant  upon  the  premises  distinguishes  this 
case  from  Rex  v.  Green{d),  where  poor  persons  occupy- 
bg  an  alms-house  were  held  rateable. 

Cur.  adv.  vult. 


133 


1840. 


The  Qdeen 

V. 

Wilson. 


The  same  defendant  was  also  the  appellant  against  a 
church  rate,  to  which  he  was  assessed  in  the  same  parish, 
and  which  ^ate  also  was  confirmed  by  the  London  Sessions, 
subject  to  the  following  case : — 

The  church  rate  in  question  was  made  under  the  au- 
thority of  6  Geo.  4,  c.  Ixxvi.  s.  14  (local  and  personal),  and 
ii  intituled,  "  An  Act  for  Extinguishing  Tithes  and  cus- 
tomary Payments  in  lieu  of  Tithes  within  the  Parish  of  St. 
Botolph-without-Bishopgate,  in  the  Liberties  of  the  City 
of  London,  and  for  making  Compensation  to  the  Rector  for 
the  time  being  in  lieu  thereof."  It  recites  that  it  will  be 
beneficial  to  the  inhabitants  of  the  parish  that  a  certain 
loaoal  stipend  should  from  thenceforth  be  paid  to  the 
rector  of  the  parish  for  the  time  being,  in  lieu  and  in  full 
ntisfiaction  of  all  tithes  or  payments  within  the  parish,  in 
manner  and  under  the  regulations  thereinafter  mentioned, 
and  enacts,  that  the  churchwardens  of  the  parish  for  the 
time  being  shall  from  time  to  time,  for  ever  thereafter,  pay 
or  cause  to  be  paid  to  the  rector  for  the  time  being  of  the 
parish  one  annual  sum  of  2500/.,  in  lieu,  satisfaction  and 
discharge  of  all  tithes,  or  payments  in  lieu  of  tithes,  to 
which  such  rector  was  entitled,  or  might  by  law  claim  as 
such  rector  within  the  parish.  It  further  enacts,  that  from 
and  immediately  after  the  24th  of  June,  1825,  all  tithes,  and 
payments  in  lieu  of  tithes,  which  the  rector  for  the  time 


Church  rate. 


(a)  The  case  does  not  state  that 
toy  reni  was  paid  by  the  society, 
10  as  to  shew  a  profit  to  the  owner 
which  could  be  rated  in  the  hands 
of  the  occufuer. 


(6)  2  Burr.  1053. 
(c)  4  Burr.  9435. 
Id)  9B.  &C.  SOS;  5.C.  4  M. 
&  R.  164. 
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1840.        being  might  otherwise  have  had  by  law,  or  to  which  tht 

Jj^  rector  for  the  time  being  was  entitled  or  mieht  daim  within 

The  Queen  .  ^  .        .  .  *    . 

V.  the  parish,  should  cease  and  be  for  ever  eztingauhed.  And 

iLsoN.  f^^  raising  and  paying  the  said  annual  sum  of  2500/.,  and 
Church  rate,  ^j^q  f^j.  ^j,g  purpose  of  repairing  the  parish  church  and 
otherwise  carrying  the  objects  of  the  said  act  into  effect,  it 
enacts  that,  at  a  vestry  meeting  to  be  convened  once  every 
year,  or  oftener  if  required,  the  churchwardens  and  inhabi- 
tants, or  any  ten  of  the  inhabitants,  shall  proceed  to  make 
and  sign  a  sufficient  assessment,  to  be  called  the  churcii 
rate,  *'  upon  all  persons  inhabitants  and  occupiers  of  land, 
tenements,  hereditaments,  and  premises  within  the  said 
parish,  except  the  said  rector  for  the  time  being.**  And  it 
then  provides,  that  all  person  and  persons  who  shall  become 
resident  within  the  said  parish,  and  liable  to  be  rated  to 
the  said  *'  church  rate,"  after  the  making  of  any  such  rate 
and  during  the  period  for  which  the  same  rate  was  made, 
shall,  in  the  church  rate  made  next  after  he,  she,  or  they 
shall  become  resident,  be  rated  and  assessed  from  the  day 
of  his,  her,  or  their  becoming  so  resident. 

Previously  and  down  to  the  time  of  the  passing  of  the 
above  recited  act,  the  parish  of  St.  Botolph,  like  other  pa- 
rishes within  the  city  and  liberties  of  the  same  not  included 
in  the  act  for  maintenance  of  clergy  after  the  fire,  was  subject 
to  the  operation  of  37  Hen.  8,  c.  12,  and  the  decree  made 
thereon,  which  decree,  in  a  case  some  years  back  taken  to 
the  House  of  Lords  by  appeal  from  a  Court  of  Equity,  was 
adjudged  to  have  been  enrolled,  though  no  record  of  such 
enrolment  could  be  found. 

The  case  then  set  out  clauses  of  the  decree  regulating 
the  scale  on  which  the  citizens  of  London  were  to  pay  tithes 
according  to  the  rents  of  their  houses,  shops,  warehouses, 
cellars  and  stables:  and  concluded  by  stating  the  non-resi- 
dence of  the  appellant  on  the  premises  and  within  the  parish, 
and  the  circumstances  connected  with  the  occupation  of 
the  premises  belonging  to  the  London  Missionary  Society, 
as  in  the  former  special  case. 
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The  questioD  for  the  Court  was*  whether  the  society,        1840. 
under  the  above  circumstances,  were  by  law  liable  to  be      N^^^^ 
SMessed  to  the  church  rate  made  io  that  parish  under  the  v. 

sUtute  above  recited.     If  the  Court  should  decide  the      Wilsov. 
questioD  in  the  affirmative,  the  order  of  sessions  disallow-   ^'^"^^  ''*^' 
iog  the  appeal  was  to  be  confirmed,  and  the  rate  to  stand 
aaaltered ;  if  otherwise,  the  order  of  sessions  to  be  quashed 
sDd  the  rate  to  be  amended  by  erasing  the  name  of  the 
defendant  from  it. 

Perry  in  support  of  the  order  of  sessions.  The  cases  of 
cieoiption  from  poor  rate  do  not  apply  to  the  question  of 
lisbility  to  this  church  rate,  for  beneficial  occupation  is  not 
iceeaaafy  to  render  a  person  liable  under  this  act,  which 
iadudea  ^  all  persons  inhabitants  and  occupiers."  Nor  is 
nsideoce  necessary  to  constitute  the  appellant  an  inhabi- 
tSBi,  for  there  is  a  distinct  proviso  as  to  residents,  who  are 
therefore  for  this  purpose  a  distinct  class  from  inhabitants. 
The  appellant  therefore,  who  attends  the  office  and  repre- 
sents the  society,  is  liable  to  the  church  rate,  whether  aa 
occupier  or  inhabitant ;  Jeffrey's  case  (a),  Paget  v.  Crump^ 
ton  (6),  and  per  Abbott  C.  J.  in  Rex  v.  ,Adlard  (c).  He 
referred  also  to  Rex  v.  Mashiter  (ji)  and  Rex  v.  Tunstead  (e). 

Ryland  contrd.  The  act  meant  to  charge  those  persons 
only  who  resided  within  the  parish  so  as  to  have  spiritual 
usistance,  and  for  this  end  it  uses  the  phrase  "  inhabitants 
tnd  occupiers,*'  that  is  inhabitant  occupiers,  or  in  other 
words  residents,  and  this  appears  plainly  from  the  sub- 
sequent provision.  [^Patteson  J.  Before  this  act  a  non- 
resident occupier  would  have  bad  to  pay  tithes,  and  the 
act  does  not  expressly  exempt  him  from  the  church  rate 

which  is  substituted  for  tithes.] 

Cur.  adv.  vtdt. 

(a)  5  Rep.  66  b.  R.  340. 

(6)  Cro.  Eliz.  659.  (</)  1  N.  &  P.  314. 

(0  4  B.  &  C.  778;  S.  C.  7D.&         (e)  3  T.  R.  523. 
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Lord  Denman  C*  J.  now  delivered  the  judgment  of  the 
Court  upon  both  the  above  cases : — There  were  two  cases 
argued  during  the  present  ternii  in  which  the  defendant  was 
rated  to  the  poor^  and  to  a  rate  raised  under  a  local  act  for 
certain  purposes  connected  with  the  church,  in  respect  to 
the  occupation  of  a  house  devoted  entirely  to  charitable 
and  religious  purposes,  that  is  to  the  uses  of  the  London 
Missionary  Society. 

It  was  argued  that,  though  the  sessions  had  found  that 
general  fact,  the  charity  being  evidently  all  administered  in 
foreign  parts  was  not  such  as  our  law  could  recognize. 
But,  supposing  this  to  be  so,  we  think  this  appellaut  is  pro- 
tected from  liability  to  a  poor  rate  by  the  authority  of  those 
decisions  which  require  it  to  be  imposed  on  the  beneficial 
occupier.  Here  is  neither  benefit  nor  occupation,  accord- 
ing to  the  language  of  those  cases  and  particularly  the  case  of 
Rexv.  Waldo  {a)f  which  has  frequently  been  recognized, 
and  is  in  its  circumstances  extremely  like  the  present. 

The  Order  of  Sessions  must  therefore  be  quashed  and 
the  rate  amended. 


Order  of  Sessions  as  to  the  poor  rate  quashed. 


Church  rat«. 


The  other  rate  stands  upon  diflferent  ground.  It  is  made 
under  an  act  of  parliament  passed  in  6  Geo.  4,  for  extin- 
guishing tithes  in  the  parish  of  St.  Botolph,  Bishopsgate. 
That  act  gives  the  rector  a  regular  stipend  in  lieu  of  tithes; 
and  for  raising  that  sum  directs  that  the  vestry  shall  once  a 
year  make  a  rate  upon  all  persons  inhabitants  and  occu- 
piers of  land,  tenements,  or  hereditaments,  and  premises 
within  the  parish,  except  the  rector. 

Hie  defendant  in  this  case  represents  the  London  Mis- 
sionary Society,  who  are  unquestionably  the  occupiers  of 
premises  within  the  parish,  and  come  directly  within  the 
words  and  meaning  of  the  act  in  question.      The  cases 


(a)  Cald.  358. 
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respecting  beneficial  occupation  with  regard  to  poor  rates        1B40. 
do  not  apply  to  this  act.  TiTS^^EM 

The  Order  of  Sessions  must  be  affirmed.  v. 

Wilson. 

Order  of  Sessions  as  to  the  church 
rate  affirmed. 


The  QuEBN  t;.  Woolmer  and  another.  3W«%. 

A  RULE  nisi  for  a  criminal  information  had  been  ob-  a  role  for  a 

tained  against  the  defendants  as  publishers  of  a  libel  con-  cn^ii^^  in/or- 
.  "^  mation  against 

tained  m  a  newspaper.    The  rule  was  drawn  up  on  readmg  the  publishers 

the  affidaviu  of  certain  persons,  who  stated  that  they  had  j-^^^uJf^*^ 

read  the  alleged  libel  in  a  newspaper,  which  was  described  drawn  up  on 

in  their  affidavits,  and  purported  to  be  published  by  the  ^g^per^ 

defendants ;  and  on  reading  an  affidavit  authenticating  a  ^^^  ^^  n^^*- 

certified   copy   of  the  declaration  of  the  defendants  de-  gied ;  other- 

livered   at  the  s:amp  office,  conformably  to   the  6  &  7  '*|f«'|^«  Court 

■^  ,   \  '^  will  discharge 

WilL  4,  c.  76.    The  descriptions  of  the  newspaper  in  the  such  a  rule, 

first  mentioned  affidavits,  and  in  the  copy  of  the  declara-  peHy  nmntedf 

tion  from  the  stamp  office,  corresponded  to  each  other,  on  production 

Ag.    .  J        •   .*  I  J    1^      of  a  certified 

newspaper  of  the  same  description  was  also  used  by  ^opy  from  the 

counsel  on  moving  for  the  rule,  and  was  handed  up  to  the  stamp  office, 
^^  .  under  6  &  7 

Court,  and  afterwards  returned  ;  but  it  was  not  annexed  to  WUL  4,  c.  76, 

the  affidavits,  nor  made  an  exhibit,  nor  filed,  nor  was  the  >;8>  of ^de- 
'  ^       ^  '  '  claration  by 

rule  drawn  up  on  reading  it.  the  defendant 

that  he  it  pub- 
lisher of  a 
Thesiger  and  Butt  shewed  cause,  and  took  a  preliminary  newspaper 

objection  that  the  evidence  of  publication  by  the  defend-  scribed,  and 

ants  was  incomplete.     It  will  not  be  contended  that  the  ®?  production 

ofanewi- 

proof  is  complete  at  common  law,  but  the  6  &  7  WUL  4,  paper  corres- 
c  76,  s.  8,  will  be  resorted  to.     By  sect.  6  of  that  act  any  P^hS"con.''' 
person  is  subject  to  a  penalty  who  prints  or  publishes  a  tains  the  libel. 
newspaper  before  he  has  delivered  to  the  commissioners  of 
stamps  and  taxes  a  declaration  setting  forth  correctly  the 
title  of  his  newspaper,  a  description  of  the  house  where  it 
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if  to  be  printed  and  pubiithed,  and  the  names  aod  addi- 
tions of  the  printer  and  publisher,  &c  He  8tb  section 
then  provides,  that  **  io  all  prooeediogt  and  upon  all  occa- 
sions whatsoeveri  a  copy  of  such  declaration,  certified  to 
be  a  true  copy  under  the  hand  of  one  of  the  said  com- 
missioners, or  of  any  officer  in  whose  possession  the  same 
shall  be,  upon  proof  made  that  such  certificate  bath  beea 
signed  with  the  handwriting  of  a  person  described  in  or  by 
such  certificate  as  such  commissioner  or  officer,  and  whom 
it  shall  not  be  necessary  to  prove  to  be  a  commissioner  or 
officer,  shall  be  received  in  evidence  against  any  and  every 
person  named  in  soch  declaration  as  a  person  making  or 
signing  the  same,  as  sufficient  proof  of  such  declaration, 
and  that  the  same  was  duly  signed  and  made  according  to 
this  act,  and  of  the  contents  thereof;"  ''  and  whenever  a 
certified  copy  of  any  such  declaration  shall  have  been  pro* 
duced  in  evidence  as  aforesaid  against  any  person  having 
signed  and  made  such  declaration,  and  a  newspaper  shall 
afterwards  be  produced  in  evidence,  intituled  in  the  same 
manner  as  the  newspaper  mentioned  in  such  declaration  is 
intituled,  aod  wherein  the  name  of  the  printer  and  puiv 
lisher  and  the  place  of  printing  shall  be  the  same  as  the 
name  of  the  printer  and  publisher  and  the  place  of  printing 
mentioned  in  such  declaration,  or  shall  purport  to  be 
the  same,  whether  such  title,  name  and  place  printed  upon 
such  newspaper  shall  be  set  forth  in  the  same  form  of 
words  as  is  contained  in  the  said  declaration,  or  in  any 
form  of  words  varying  therefrom,  it  shall  not  be  necessary 
for  the  plaintiff,  informant,  or  prosecutor  in  any  action, 
prosecution  or  other  proceeding,  to  prove  that  the  news- 
paper to  which  such  action  &c.  may  relate  was  purchased 
of  the  defendant,  or  at  any  house,  shop  or  office  belonging 
to  or  occupied  by  the  defendant,  or  by  his  servants  or 
workmen,  or  where  he  may  usually  carry  on  the  business 
of  printing  or  publishing  such  newspaper,  or  where  the 
same  may  be  usually  sold/'  Here  one  part  of  the  statutory 
proof  has  been  adopted  by  the  production  before  the  Conit 
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of  a  certified  copy  of  the  stamp  office  declaration,  atatiog 

that  the  defeodaots  are  the  publishers  of  the  newspaper  in    ^    ^ 

11  i.    1  i.      1  •  1     The  QuiiN 

question  ;  but  the  other  part  of  the  statutory  proof,  which  «. 

is  made  to  consist  in  the  production  of  a  newspaper  cor-  Woolm£r. 
responding  to  that  described  in  such  declaration,  has  been 
omitted.  Although  a  newspaper  was  read  to  the  Court 
when  this  rule  was  applied  for,  yet  it  has  not  been  ^*  pro- 
doced  in  evidence,**  for  it  has  not  been  annexed  to  the 
affidaTits  filed  on  that  occasion,  nor  filed  with  them,  nor 
made  an  exhibit.  On  this  point  they  referred  to  Itex  v. 
Baldwin  (a),  Rrx  v.  Francey$  (i),  and  Rex  v.  Donnimm  (c). 
Even  if  the  rule  was  properly  granted,  which  may  be  ad- 
mitted as  far  as  the  Court  is  concerned,  inasmuch  as  a  news- 
paper, corresponding  to  the  newspaper  in  the  certified 
copy  of  die  declaration,  was  read,  yet  the  rule  must  now 
be  discharged,  for  it  has  not  been  drawn  up  on  reading  such 
newspaper ;  Sherry  ▼•  Oke  {d). 

Sir  J.  Campbell  A.  G.,  Sir  F.  Pollock  and  Cockburn 
eontrA,  contended  that  the  rule  had  been  granted  on  suffi- 
cient materials,  as  the  Court  had  had  ocular  inspection  of 
s  newspaper  corresponding  to  that  described  in  the  stamp 
office  declaration,  and  that,  as  the  same  newspaper  which 
was  used  in  moving  for  the  rule  was  again  before  the  Court, 
the  rule  must  be  made  absolute.  They  also  contended 
that  it  had  never  been  the  practice  to  file  the  newspaper  in 
such  cases,  or  to  file  any  document,  unless  annexed  to  the 
affidavits,  or  made  an  exhibit. 

Lord  Denm AN  C.  J. — I  think  the  evidence  is  insufficient. 
We  cannot  look  at  the  case  except  through  the  medium  of 
affidavits.  There  is  no  affidavit  before  us  verifying  any 
newspaper  which  answers  the  newspaper  described  by  the 

(a)  8  A.  &  £.  168  ;  8.  C.  S  N.      &  M.  251. 
k  P.  342.  (c)  4  B.&  Ad.  698. 

(6)  2  A.  &  E.  49  ;    5.  C.  4  N.         \d)  3  Dowl.  P.  C.  349. 
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1840.  defendants  in  their  declaration  at  the  stamp  office.  The 
requisites  of  6  &  7  fVilL  4,  c.  76,  s.  8,  have  not  been  com- 
plied with.  The  newspaper  containing  the  alleged  libel 
WooLMEB.  dug  pQj  been  **  produced  in  evidence;"  the  best  way  of  doing 
this  would  be,  that  the  self-same  newspaper  which  has  beea 
used  in  moving  for  the  rule  should  be  sworn  to  and  an- 
nexed to  the  affidavits,  or  at  least  that  the  newspaper 
should  be  filed  with  the  affidavits.  I  may  here  remark 
that  I  do  not  admit  it  would  be  sufficient  to  prove  an  ex- 
tract or  a  copy  of  the  newspaper  proceeded  against ;  I 
should  wish  to  see  the  original  newspaper  or  have  it  ac- 
counted for,  as  we  have  to  perform  the  office  of  a  grand 
jury.  And  it  is  essential  that  the  rule  should  be  drawn  op 
on  reading  the  newspaper.  I  apprehend  that  no  rule  can 
be  discussed  with  reference  to  documents  which  are  not 
referred  to  in  the  rule  itself.  With  regard  to  newspapers,  we 
ought  to  be  most  particular  in  guarding  against  the  possi- 
bility of  the  newspaper  produced  before  us,  on  shewing 
cause,  being  difi'erent  from  that  employed  on  moving  for 
the  rule.  None  of  the  cases  cited  would  justify  us  in  hold- 
ing the  evidence  in  this  case  to  be  sufficient,  and  this  rule 
must  be  discharged. 

LiTTLEDALE  J. — I  am  of  the  same  opinion.  A  news- 
paper is  referred  to  in  the  affidavits,  and  a  newspaper  is 
handed  up  to  the  Court,  but  the  newspaper  so  shewn  to 
the  Court  is  not  afterwards  annexed  to  the  affidavits,  nor 
verified  by  them,  which  would  be  sufficient,  nor  made  an 
exhibit  The  newspaper  is  merely  produced  for  the  time, 
and  is  then  taken  away  ;  that  is  not  sufficient.  We  are  in 
the  same  situation  with  a  grand  jury,  before  whom  the 
newspaper,  which  is  the  foundation  of  their  proceedings, 
should  certainly  be  brought.  In  practice,  all  that  we  now 
hold  to  be  necessary  may  not  be  done  in  these  cases ;  but 
still,  when  objection  is  taken  to  the  regularity  of  proceed- 
ings, however  customary,  we  must  consider  and  give  it  doe 
effect 
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Another  objection  is,  that  the  rule  is  not  drawn  up  on 
reading  the  newspaper^  which  is  the  foundation  of  this  pro- 
ceeding. That  objection  is  most  important;  it  is  right 
that  a  defendant  should  have  the  opportunity  of  knowing, 
from  the  newspaper  itself,  exactly  what  he  has  to  answer. 
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Patteson  J. — It  has  been  attempted  to  prove  this  case 
partly  according  to  the  statute  and  partly  according  to  com- 
mon law.  I  do  not  think  this  can  be  done.  This  rule 
was  properly  granted,  upon  production  before  the  Court  of 
the  affidavits,  the  certified  copy,  the  defendant's  declara- 
lioo,  and  a  newspaper  corresponding  to  that  of  which  the 
defendants  there  appear  to  have  declared  themselves  the 
publishers.  But  it  is  not  enough  to  obtain  a  rule  on  pro- 
per materials ;  the  rule  must  also  be  properly  drawn  up, 
for,  in  general,  nothing  can  be  referred  to  on  shewing  cause 
Qoless  the  rule  is  drawn  up  on  reading  it.  It  seems  the 
practice  is  not  to  receive  or  file  any  thing  that  is  not  imme- 
diately connected  with  the  affidavits ;  but  perhaps  there 
should  be  an  exception  in  cases  of  this  kind,  where  the 
statute  makes  it  sufficient  that  the  newspaper  described  in 
the  certified  copy  of  the  declaration  should  be  produced  in 
evidence.  But  this  rule  is  not  drawn  up  on  reading  the 
newspaper — that  is  a  fatal  defect.  Even  if  it  had  been 
sworn  that  the  newspaper  had  been  purchased  of  the  de- 
fendants, this  would  not  do,  unless  the  rule  is  drawn  up 
on  reading  the  newspaper. 

Rule  discharged. 


Doe  d.  Davies  v.  Davies.  ThurttU^, 

•V  May  88M« 

IN  this  ejectment  the  defendant  had  given  the  lessor  of  ^  ^^^^  ^^ 

the   plaintifF  notice  to  admit  certain  documents,  and   in  made  that  the 

plaintiff,; 
who  refused  to  admit  certain  documents,  should  pay  the  costs  of  proving  them,  if  they 
should  be  proved  to  the  satisfaction  of  the  judge  at  the  trial.  The  judge  certified  that 
they  had  been  so  proved.  The  plaintiff  was  nonsuited,  but  obtained  a  rule  nisi  for  a 
new  trial.  The  Court  refused  to  direct  the  Master  to  tax  the  costs  of  proving  the  docu- 
ments before  the  rule  for  a  Hew  trial  had  been  disposed  of* 
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conaequence  of  his  refusal  had  obtained  an  order  of  Lord 
Demnan  C.  J.  that  the  plaintiff  should  pay  the  costs  of 
the  proof  at  the  trial,  if  the  documents  should  be  proved  to 
the  satisfaction  of  the  judge  who  should  try  the  cause.  At 
the  Cardiganshire  summer  assizes,  1839^  before  Gumey  B., 
the  defendant  proved  the  documents  in  question,  and  the 
learned  Baron  duly  certified  that  they  were  proved  to  hit 
satisfaction.    The  plaintiff  was  nonsuited. 

The  lessor  of  the  plaintiff  obtained  a  rule  nisi  for  a  new 
trial  in  the  ensuing  Michaelmas  term. 


E.  V.  Williams,  on  an  affidavit  stating  the  above  facts, 
and  that  the  costs  of  proving  the  documents  were  very  large, 
and  that  there  was  danger  of  the  defendant  losing  the  costs 
if  he  were  obliged  to  wait  till  the  rule  in  the  new  trial  paper 
was  disposed  of^  now  moved  for  a  rule  nisi^  calling  upon  the 
Master  to  proceed  to  the  taxation  of  these  costs,  and  con- 
tended that,  as  the  costs  were  made  payable  upon  a  condi- 
tion which  had  been  performed^  the  defendant  was  entitled 
to  them  immediately. 

Per  Curiam,  there  is  no  reason  why  these  costs  should 
be  taxed  before  taxation  of  the  costs  iu  the  cause.  It  may 
ultimately  come  [to  a  question  of  set-off  between  the  par- 
ties, and  it  is  more  convenient  that  the  taxation  should 
proceed  all  at  once. 

Rule  refused. 


Wednesday, 
June  lOtn, 

1.  In 


Doe  d*  Thompson  v.  Hodgson. 


mene  byC  EjECTMENT.     At  the  trial  before  Lord  Denman  C.J. 

lord  agaipst      |^|  i[^  London  sittings  after  last  Easter  term,  it  appeared 
tenant,  the  ®  '  '^^^ 

plaintiff  may 

give  evidence  of  mesne  profits,  under  1  Geo.  4,  c.  87,  s.  2,  although  he  has  not  given 

notice  of  trial. 

9.  Where  a  party  served  with  notice  to  produce  refuses  to  produce  the  document, 

when  called  for  at  the  trial,  and  secondary  evidence  has  been  given  of  its  contents,  be 

caanvt  afterwards  produce  the  document  as  his  own  eridence. 
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that  the  attioo  was  brought  hj  a  landlord  against  his 
tmus^  to  recof er  premises  fo  Cheapside.  To  profe  the 
tide  of  the  lessor  of  the  plaintiff^  the  conosel  of  the  plain- 
tiff proved  a  notice  to  produce^  and  called  for  various  re- 
cnpts  for  rent  mentioned  therein ;  but  the  defendant  de- 
dined  to  produce  them.  The  counsel  for  the  defendanti 
ia  his  speech  to  the  jury,  proposed  to  read  these  receipts; 
but  his  lordship  was  of  opinion  that  he  could  not  do  so 
after  having  declined  to  produce  them.  The  plaintiff  went 
into  evidence  of  mesne  profits  under  1  Geo.  4,  c.  87|  s.  2. 
This  course  was  objected  to  on  the  ground  that  plaintiff 
had  not  proved  notice  of  trial  as  required  bj  the  statute. 
Verdict  for  plaiiltiff|  with  damages  for  mesne  profits. 
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Doa 

d. 

TaoMPto^ 

V. 

UoDoioir. 


R.  y,  Richards,  6n  a  former  day  in  this  term  (a),  moved 
for  a  rule  nisi  for  a  new  trial.    First :  Mesne  profits  can 
only  be  recovered  in  an  actbn  of  ejectment  between  land- 
lord and  tenant  where  notice  of  trial   has  been  given. 
The  1  Oeo.  4,  c.  87f  s.  2,  enacts  that  whenever  it  shall  ap- 
pear on  the  trial  that  the  tenant  has  been  served  with  due 
notice  of  trial,  the  consent  rule  is  to  be  evidence  of  lease, 
entry  and  ouster^ ''  and  the  judge  before  whom  such  cause 
shall  come  on  to  be  tried,  shall,  whether  the  defendant 
shall  appear  upon  such  trial  or  not,  permit  the  plaintiff  on 
the  trial,  after  proof  of  his  right  to  recover  possession  of 
the  whole  or  any  part  of  the  premises  mentioned  in  the 
declaration,   to   go   into   evidence   of   the    mesne   profits 
thereof."     The  words  such  trial  means  the  trial   before 
mentioned,  vi2.  where  the  tenant  has  been  served  with  due 
notice.    2.  No  case  shews  that  a  document  in  the  hands  of 
a  party  cannot  be  made  evidence  merely  betanse  he  has 
declined  to  produce  it  when  called  for.    The  only  effect  of 
the  refusal  is  to  allow  the  other  side  to  go  into  secondary 
evidence.     If  that  evidence  is  unsatisfactory,  then  the  op- 


(a)  May  STtb,  cor.  Lord  Denman  C.  J.,  LittkdaU,  Fatttson  and 
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posite  party  may  contradict  it,  by  produciog  the  original 
document,  which  is  like  calling  one  witness  to  contradict 
what  has  been  sworn  to  on  the  other  side.  In  Sayer  v. 
KUchin  (a)  Lord  Kenyon  C.  J.  held  that,  if  a  party  called 
for  documents  and  inspected  them,  but  did  not  put  them 
in,  it  did  not  make  them  evidence  for  the  other  side; 
though  a  contrary  dictum  was  laid  down  by  Park  J. 
in  Wilson  v.  Bowie  {b)\  and  in  Doe  v.  Cockeli{c)  it  was 
held  that  a  party,  when  called  on  to  produce  a  document, 
must  produce  it  when  called  for,  or  never;  but  none  of 
these  cases  touch  the  present  point.  If  the  defendant  is 
to  be  prevented  from  putting  in  the  document  as  his  own 
evidence,  it  may  often  lead  to  a  failure  of  justice. 


Lord  Denman  C.J. — We  are  all  of  opinion  that  the 
words  such  trial  in  the  1  Geo.  4,  c.  87>  s.  2,  mean  nothing 
more  than  a  trial  of  ejectment  between  landlord  and  tenant, 
and  that  in  any  such  case,  when  the  landlord  has  proved  his 
right  to  recover,  he  may  proceed  to  give  evidence  of  mesne 
profits  without  proof  of  notice  of  trial.  On  the  other  point 
we  wish  to  take  time  to  consider. 

Cfir.  adv.  villi. 

As  to  the  other  point. 

Lord  Dbnman  C.J.  now  said  —  The  Court  was  of 
opinion  that  the  defendant,  having  refused  to  produce  the 
receipt  when  called  for  by  the  plain tiflf,  could  not  be  al« 
lowed  to  produce  it  afterwards. 

Rule  refused. 


(a)  1  Esp.  209. 
(6)  1  C.  &  P.  10. 


(c)  6  C.  &  P.  5S8. 
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Atkins  v.  Kilby  and  Wyatt  (a). 

Trespass  for  assaulting  and  imprisoning  the  plaintiff.  The  defendant, 

The  declaration  stated   that  the  defendants  assaulted  the  ?  ^??*^^^*^' 

justified  the 

plaintiff,  and  imprisoned  him,  and  forced  him  to  go  from  assault  and 
Torquay  in  Devonshire  along  divers  highways  to  Bishop's  ^^  the^pkin" 
Waltham  in  Hampshire,  and  thence   along  divers   other  tiff  under  a 
highways  to  the  House  of  Correction  at  Winchester,  and  warrant  of 
there  imprisoned  him  until  he  was  obliged  to  pay  18/.  5s,  commitment, 
to  the  keeper  of  the  House  of  Correction  to  obtain  his  dis-  ed  to  this 

charge,  whereby  8cc.  •?'"'''' 1^!L 

^  ,  >t  erroneously 

At  the  trial  before  Parke  B.  at  the  Devon  summer  as-  recited  that 
sizes,  1838,  the  following  appeared  to  be  the  facts  of  the  Vas^h^n  pre- 
cise.    Some  time  previous  to  the  transaction  in  question,  sent  to  hear 

1  !./••••  1  •  111  1     •      ^^^®  complamt 

aa  order  of  filiation  and   maintenance  had  been  made  by  against  him, 

certain  magistrates  of  the  county  of  Hants  upon  the  plain-  al^*JO"gh  he 

°  _  ^  "^  ^  "^  *^  was  m  another 

tiff,  who  resided  at  Bishop's  Waltham  in  that  county.     In  county,  and 
July,  1836,  the  payments,  which  the  plaintiff  had  been  or-  jereeme?^^^^^^ 
dered   to  make,  being  in  arrear,  he  was  summoned  and  itforexecu- 
appeared  before  the  magistrates,  when  he  refused  to  pay.  gistrate  of  the 
The  magistrates  gave  him  a  month's  time  to  consider,  and  on  county  where 

I  •       •  /^  1  •     ,   .  1  r       I  •  ^he  plamtiff 

the  expiration  of  that  period  issued  a  warrant  for  his  com-  ^as,  it  did  not 

mitment  to  the  House  of  Correction  at  Winchester.     The  «PP«arthat 

the  hand- 
warrant  recited  that  the  plaintiff  was  present  before  them  writing  of  the 

to  answer  the  complaint,  and  required  the  constable  in  the  m^iTtrateliad 

been  proved 
(a)  Decided  in  Easter  term  last  (May  ISth).  according  to 

24  Geo,  2, 
c.  65,  8.  1«     Held,  that,  if  these  objections  to  the  warrant  were  tenable,  they  shewed 
^  defect  of  jurisdiction*^  in  the  magistrates,  but  did  nut  deprive  the  constable  of  the 
proteaion  given  him  by  the  warrant  under  24  Geo.  2,  c.  44,  s.  6. 

The  defendant,  a  constable,  who  had  taken  the  plaintiflf  to  gaol,  under  a  magistrate's 
varraat,  was  called  upon,  under  24  Geo.  3,  c.  44,  s.  6,  for  a  copy  of  the  warrant  and 
perusal  of  the  original.  The  defendant  gave  the  plaintiff  a  copy,  but  was  unable  to 
pant  a  perusal  of  the  original,  because  it  was  retained  by  the  gaoler  for  his  own  protec- 
tion. The  plaintiff,  on  information  of  this  circumstance,  made  no  objection  to  its  non- 
production.     Held,  that  he  had  dispensed  with  the  production  of  the  original. 

A  constable,  who  is  conveying  a  party  to  prison  under  a  magistrate's  warrant,  under 
^Geo.  3,  c.  68,  for  non-payment  of  a  certain  sum,  under  an  order  of  filiation  and 
naiotenancey  is  not  bound  to  discharge  his  prisoner  on  tender  of  that  sum. 
VOL.  IV,  L 
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^^'  ^  usual  form  (a)  to  convey  the  plaintiff  to  gaol,  and  the  gaoler 
to  keep  hiiu  there  for  three  months,  unless  he  should 
sooner  pay  the  sum  of  1 8/.  5s,,  the  amount  of  the  arrearSf 
to  one  of  the  overseers  of  Bishop's  Waltham.  This  war- 
rant was  delivered  to  the  defendant  Wyatt,  a  constable  of 
the  county  of  Hants,  who  went  to  Devonshire,  where  the 
plaintiff  then  was,  to  execute  it.  Wyatt  having  got  the 
warrant  indorsed  by  a  Devonshire  magistrate  in  the  fol- 
lowing form  : — ^^  I  hereby  authorize  the  within-named  con- 
stable of  Bishop's  Waltham  to  execute  this  warrant  in  the 
county  of  Devon^  and  also  Charles  Kilby  See.  (the  other 
defendant)  to  assist  8cc./'  left  the  warrant  with  Kilby,  who 
executed  it  by  apprehending  and  conveying  the  plaintiff 
from  Torquay  in  Devonshire  to  Bishop's  Waltham,  where 
he  handed  him  over  to  Wyatt.  The  plaintiff  tendered  the 
18/.  5s.  both  at  Torquay  and  at  Bishop's  Waltham,  which 
they  refused  to  accept.  He  was  then  conveyed  to  the 
House  of  Correction  at  Winchester. 

The  plaintiff  before  action  demanded  a  perusal  and  copy 
of  the  warrant  under  24  Geo.  2,  c.  44,  s.  G6.  The  defendants 
furnished  him  with  a  copy,  but  informed  him  that  they  were 
unable  to  give  him  a  perusal  of  the  original  warrant,  be- 
cause the  gaoler,  according  to  his  usual  practice,  had 
retained  it  for  his  own  protection.  It  appeared  that  the 
plaintiff  was  aware  of  this,  and  that  he  made  no  objection. 

The  counsel  for  the  plaintiff  on  these  facts  contended 
that  he  was  entitled  to  a  verdict  on  the  grounds,  first,  that 
perusal  of  the  warrant  had  not  been  granted  under  24 
Geo,  C,  c.  44,  s.  C;  secondly,  that  the  warrant  was  illegal, 
as  it  appeared  on  the  face  of  it  that  the  warrant  was  granted 
a  month  after  the  plaintiff  had  left  the  county  of  Hants, 
and  that  he  had  not  appeared  personally  before  the  magis- 
trates when  it  was  granted ;  thirdly,  that  no  proof  of  the 
handwriting  of  the  justices  who  made  the  order  appeared 
on  the  indorsement;   fourthly,  that  the   tender  ought  to 


(a)  See  1  Burn's  Just,  by  D'Oyly  &  W.  p.  395. 
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have  been  accepted ;  and  lastly  that,  even  if  the  warrant 
were  good,  the  plaintiff  had  been  conducted  to  prison  by  a 
circuitous  route.  The  learned  baron  left  it  to  the  jury  to 
•ty  whether  the  plaintiff  had  been  taken  by  the  most  con- 
fenient  route,  and  on  their  finding  this  in  the  aiBrniativei 
he  directed  a  verdict  to  be  entered  for  the  defendants,  with 
leave  for  the  plaintiff  to  move  to  enter  it  for  himself  on  the 
ibove  points,  and  the  jury,  under  the  direction  of  his  lord- 
ship, assessed  the  damages  conditionally  at  5/. 

Crcwder  having  obtained  a  rule  accordingly  in  the  en«* 
Muog  Michaelmas  term. 
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Erie  and  C.  Saunders  shewed  cause  in  Hilary  term 
l8st(4i).  I.  On  looking  at  the  whole  tenor  of  24  Geo.  2, 
c  44,  it  is  clear  that  its  enactments  have  been  complied 
with.  A  copy  of  the  warrant  was  given,  and  the  best 
laeaas  of  perusal  of  the  warrant  itself  afforded  which  the 
defendant  possessed.  The  refusal,  which  according  to  the 
act  subjects  a  constable  to  an  action,  must  mean  a  wilful 
refusaL  2  and  3.  So  far  as  regards  the  defendant  it  is 
immaterial  whether  the  warrant  was  legal  or  not,  because 
by  the  above  act  constables  who  act  in  obedience  to  a 
warrant  are  protected,  *^  notwithstanding  defect  of  jurisdic- 
tion in  the  justice'^  issuing  the  warrant.  4.  A  constable 
has  DO  power  to  accept  the  tender,  his  duty  is  simply  to 
obey  the  injunctions  in  the  warrant. 

Crofwder  and  Buti  contr^.  1.  Unless  the  defendant  can 
ihew  that  he  has  complied  with  the  conditions  expressed  in 
the  24  Geo,  2,  c.  44,  he  cannot  take  advantage  of  the  sta- 
tutory defence  given  by  it.  The  act  requires  expressly  that 
perusal  o(  the  warrant  shall  be  granted.  A  constable  who 
makes  an  arrest  ought  to  keep  the   warrant  for  his  own 


(c)  Jan.  IStb,  before  Lord  Den-      the  argument,  and  WilliarM  J.  was 
C.  J.  and  LiUledale.     Cole  •      absent  on  the  special  commission 
e  J.  had  left  the  Court  daring      at  Monmouth. 
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protection.  If  he  do  not^  he  must  take  the  consequences 
No  case  can  be  found  in  which  it  has  been  held  that  a  cop] 
of  the  warranty  or  any  excuse  for  the  non-production  of  it 
is  sufficient.  Besides,  as  the  justices  could  not  have  beei 
joined  with  the  defendants  in  the  action^  the  warrant  L 
no  defence  ;  Siurch  v.  Clarke  (a),  Cotton  v.  Kadwtll  (&} 
2.  As  to  the  tender,  there  is  likewise  no  authority  for  con* 
tending  that  the  constable  cannot  receive  the  money  wbei 
offered.  JRobson  v.  Spearman  (c)  shews  that  the  intentioi 
of  the  49  Geo.  3,  c.  68,  was  to  give  the  party  committed  the 
option  either  of  paying  the  money  or  of  being  imprisoned 
for  three  months.  Now  as  the  three  months'  imprisonmenl 
commences  from  the  day  of  arrest^  a  party  cannot  have  this 
option  if  the  constable  is  not  authorized  to  receive  the 
money.  The  case  therefore  ought  to  have  been  consi- 
dered as  if  the  money  was  paid  at  Bishop's  Walthamj  and 
the  duress  of  the  plaintiff  after  that  time  was  false  imprison- 
ment (,d). 

Cur.  adv.  vuU. 

LfOrd  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. — ^This  was  an  action  for  assault  and  false  im- 
prisonment at  Torquay  and  otiier  places^  ending  with  the 
House  of  Correction  at  Winchester^  obliging  plaintiff  to 
pay  18/.  5$.  and  forcing  him  to  incur  expenses.  The  plea 
was  not  guilty.  The  trial  was  before  our  brother  Parle 
at  Exeter,  and^  a  verdict  having  passed  for  the  defendants, 
a  motion  was  made  to  have  it  entered  for  the  plaintiff  for 
5l,  on  some  points  reserved,  or  for  a  new  trial. 

The  cause  of  action  arose  out  of  the  apprehension  oi 
the  plaintiff  at  Torquay,  on  a  warrant  granted  by  two  ma- 
gistrates for  non-payment  of  money  alleged  to  be  due  under 
an  order  of  filiation,  for  the  refusal  to  accept  the  monej 

(a)  1  N.  &  M.  671.  justices  and  of  the  proof  of  the 

(6)  2  N.  &  M.  399.  handwriting  of  the  Hants  justices 

(c)  3  B.  &  A.  494.  who  made  the  order,  bat  the  jndg- 

{d)  They  also  contended  that  ment  of  the  Court  makes  it  onne- 

the  warrant  was  illegal,  from  the  cessary  to  give  the  ai^gumeot  00 

want  of  jurisdiction  of  the  Devon  these  points. 
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of  Correction,  and  for  carrying  him  thither  by  a  circuitous 

route. 

Several  objections  were  made  on  the  part  of  the  plaintiff, 
which  went  to  the  validity  both  of  the  original  warrant  and 
of  the  indorsement  thereon.  Upon  these,  however,  it  is 
unnecessary  for  us  to  express  any  opinion,  as  they  all 
resolve  themselves,  even  if  well  founded,  into  a  want  of 
jurisdiction  in  the  magistrates  granting  and  indorsing  the 
warrant,  which  will  not  the  less  avail  to  the  protection  of 
the  defendants,  who  were  constables,  if  they  acted  in  obe- 
dience to  it,  and  complied  with  a  demand  of  perusal  and 
copy  of  it  duly  made  before  action  brought.  For  the 
statute  24  Geo.  2,  c.  44,  s.  6,  expressly  extends  to  cases 
in  which  the  justices  have  acted  without  jurisdiction, 
and  Lord  Eldon,  in  his  judgment  in  Price  v.  Messenger  (a), 
says,  ^'  the  law  has  provided  that  the  remedy  of  the  party 
grieved  shall  be  confined  to  the  magistrate,  as  well  where 
be  has  granted  the  warrant  without  having  jurisdiction,  as 
where  the  warrant  which  he  has  granted  is  improper." 

Now,  with  respect  to  the  demand  of  a  perusal  and  copy 
of  the  warrant,  no  question  was  made  but  that  a  copy  was 
duly  given,  but,  upon  a  demand  for  the  perusal  of  the 
warrant  itself  being  made,  it  was  answered  that  the  original 
could  not  be  produced,  for  it  had  been  taken  by  the  keeper 
of  the  Bridewell  at  Winchester,  and  he,  being  called,  proved 
that  he  always  took  and  kept  the  warrant  when  a  prisoner 
was  brought  to  his  custody,  and  that  he  had  done  so  in  the 
instance  in  question.     It  was  further  admitted,  by  the  wit- 
ness who  made  the  demand  on  the  part  of  the  plaintiff,  that 
upon  his  receiving  this  answer  he  made  no  objection  to 
the  oon-production,  and  that  he  was  aware  that  the  priginal 
was  with  the  keeper  of  the  Bridewell,  as  stated  by  the  de- 
fendants.  The  statute,  therefore,  was  not  literally  complied 
with,  but  we  think  that  under  the  circumstances  a  literal  com- 
pVuQce  must  be  taken  to  have  been  dispensed  with.     The 

(«)  2  B,  &  P.  158. 
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demand  of  a  perusal  of  the  warrant  was  made  by  the  agent 
of  the  plaintiflf^  and  his  conduct  was  such  as  to  lead  to  the 
belief  that  the  delivery  of  a  copy  under  the  circumstances 
was  all  that  was  required.  But  for  this,  steps  might  have 
been  taken  to  procure  the  original,  and  the  plaintiff  cannot 
therefore  rely  on  its  non-production  to  oust  the  defendants 
of  the  protection  of  the  statute. 

The  only  remaining  question  is,  whether  the  defendants 
acted  in  obedience  to  the  warrant?  Now  that  required 
them  to  convey  the  plaintiff  to  the  Bridewell,  and  there 
deliver  him  to  the  keeper  thereof;  they  had  no  authority  to 
discharge  the  plaintiff  or  to  receive  the  money  at  aoy  inter- 
vening place,  and  the  only  doubt  on  this  part  of  the  case 
could  properly  be  whether  they  had  conveyed  him  bj  a 
circuitous  route  and  thereby  subjected  him  to  uoneceBsary 
inconvenience  or  exposure.  The  jury  however  have  found 
that  they  carried  him  by  the  most  convenient  road,  and  we 
see  no  reason  for  disturbing  their  verdict. 

It  follows,  therefore,  that  the  defendants  are  well  pro- 
tected by  the  warrant,  and  that  the  verdict  was  properly 
directed  to  be  entered  for  them. 

The  rule  therefore  must  be  discharged. 

Rule  discharged. 


Monday^ 
June  ^Srd. 


Mitchell  v.  Foster. 


JJir\'d,'on''lhe  TRESPASS  de  bonis  asportatis.  Plea  (of  3d  March, 
face  of  a  con-  1837),  not  guilty.  At  the  trial  before  Tindal  C.J.  at  the 
offence  against  Cambridgeshire  spring  assizes,  1839,  it  appeared  that  the 
the  excise         defendant  was  a  justice  of  the  borough  of  Cambridge,  and 

laws,  cnai  cne 
plaintiff  had 

oeen  summoned  on  the  20th  September  to  appear  before  the  defendant  on  the  dOth 
September  ;  and,  the  plaintiff  not  appearing  on  that  day,  that  the  defendant  procMded 
to  hear  evidence,  and  convicted  him  in  a  penalty  of  5L ;  the  Court  held  the  ooovi^ 
don  to  be  null  and  void,  and  the  defendant  liable  in  trespass  for  issuing  a  distress  war* 
rant,  as  the  excise  act  (4  and  5  Will.  4,  c.  51,  s.  19)  requires  that  '*  ten  days  notice  at 
least*'  shall  be  given  to  the  party  to  appear,  and  the  rule  is  inflexible  to  construe  sach* 
limitation  of  time  as  ten  clear  days. 
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tkt  the  plaintiff  had  been  convicted  by  him  and  another 
jttstice  (who  died  before  action  brought)  in  a  penalty  of  5L 
under  the  excise  laws ;  in  default  of  payment  of  which  sum, 
the  goods  mentioned  were  seized  under  a  warrant  of  dis- 
tress  from  the  defendant.  The  plaintiff  put  in  the  convic- 
tion, and  contended  that  it  was  bad,  because  (among  other 
defects)  it  appeared  on  the  face  of  it  that  the  plaintiff  was 
summoned  on  the  20th  September,  1836,  and  the  convic- 
tion took  place  on  the  50th  September,  and  therefore  that 
&e  **  ten  days  at  the  least"  before  the  time  appointed  in 
such  summons  had  not  elapsed,  according  to  the  provisions 
of  4&6  Will. 4,  c.  51,  s.  19*  It  was  contended  for  the 
defendant  that  this  objection  did  not  make  the  conviction 
void,  but  was  matter  for  appeal  to  the  quarter  sessions, 
under  the  7  &  8  Geo,  4,  c.  53,  s.  82.  The  Lord  Chief  Jus- 
tice reserved  the  point,  and  the  verdict  passed  for  the 
plaintiff,  damages  51. 

Sir  J.  Campbell  A.  G.  having  obtained  a  rule  nisi,  in  the 
ensuing  Easter  term,  to  set  aside  the  verdict  and  enter  a 
oonsuit. 
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B.  Andrews  (with  whom  was  Gunning)  now  shewed 
cause.  It  is  admitted  that,  if  the  conviction  is  bad,  the 
defendant  was  without  jurisdiction,  and  that  the  verdict  for 
(he  plaintiff  must  stand.  It  appears  on  the  face  of  the 
conviction  (a)  that  ten  clear  days  had  not  elapsed  between 
the  summons  and  the  conviction ;  according,  therefore,  to 
the  fixed  rule  now  adopted  by  the  Court,  in  the  matter  of 


{a)  The  conviction  set  oat  that 
on  the  20th  Sept.  1836,  J.S,  o(R- 
cer  of  exciMy  personally  appeared 
bfllbre  X  E.  Esq.  and  laid  the  io- 
ibnnation  ag^nst  plaintiff, "  where- 
Qpon  the  said  T^mas  Mitchell 
(pUintiflT)  having  been  duly  sum- 
OKmed  to  appear,  and  to  answer 
the  laid  charge  thi$  day  before  such 
of  his  Majesty's  justices  &c.  did  not 


appear  before  us,  T,  U.  Esq.  and 
E.  F,  Esq.  (defendant),  now  pre- 
sent, to  wit,  on  the  SOth  day  of 
Sept.  1836,  pursuant  to  the  said 
summons,^'  and  then  stated  that 
the  justices  on  that  day  proceeded 
to  hear  the  evidence  (setting  it  out), 
and  convicted  the  plaintiff  in  a 
mitigated  penalty  of  5^ 
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1840.  Pr<'^f^g^^y  (a)»  Blunt  V.  Helsop(b),  and  R^.  v.  The  Justices 
of  Salop  (c),  that  ten  days  at  the  least  mean  ten  clear  days, 
the  defendant  was  entirely  without  jurisdiction,  as  that  of 
course  does  not  accrue  until  the  period  mentioned  in  the 
statute  has  expired. 

[He  was  then  stopped.] 

Sir  J.  Campbell  A.  G.  and  Storks  Serjt.  contri.  1.  The 
rule  of  Court  Reg.  Gen.  Hil.  2  JVill.  4,  No.  VIII.  lays 
down  expressly  that  in  all  cases  in  which  any  particular 
number  of  days,  not  expressed  to  be  clear  days,  is  prescribed, 
the  same  shall  be  reckoned  exclusively  of  the  first  day,  and 
inclusively  of  the  last  day, and  Morly  v.  Vaughan{d)  shews 
that  the  same  construction  was  given  to  the  words  ''  fourteen 
days  at  least/'  when  occurring  in  an  act  of  parliament.  The 
words  '*  ten  days  at  least*'  in  the  4  &  5  Will.  4,  c.  51 
were  employed  after  the  rule  of  Court  had  been  so  laid 
down,  and  therefore  the  construction  must  be  according 
to  that  rule,  and  not  according  to  the  decisions,  which 
have  been  given  with  respect  to  parish  appeals  and  attor- 
nies*  notices.  2.  The  objection,  if  good,  does  not  make 
the  conviction  null  and  void,  but  voidable  only,  and  there- 
fore the  conviction  not  having  been  appealed  against  is  a 
defence  to  an  action  of  trespass ;  Gray  v.  Cookson  (e).  Sup- 
pose the  objection  had  been  made  before  the  defendant  at 
the  time^  and  that  he,  deciding  according  to  the  best  of  his 
judgment, had  overruled  it;  that  decision  might  be  erroneous, 
but  would  be  a  decision  on  a  subject-matter  within  his  juris- 
diction,  and  therefore  not  a  nullity.  So  again,  the  sessions 
might  have  confirmed  his  decision,  and,  as  they  are  compe- 
tent to  decide  both  upon  law  and  facts,  it  cannot  be  contended 
that  the  proceeding  would  have  been  coram  non  Judice. 
The  distinction  is  that,  where  justices  have  no  jurisdiction 
at  all,  all  is  void ;  but  where  they  have  a  general  jurisdic- 

(a)  4  A.  &  E.  781;  S.  C.  6  N.       &  P.  «86. 
&  M.  421 .  id)  4  Burr,  2525. 

(b)  3  N.  &  P.  553.  (f)  16  East,  13. 

(c)  8A,&E.  173;  S.  C.  3  N. 
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tion  over  the  subject-matter,  however  erroneous  their  deci- 
sion may  be  in  point  of  law^  it  is  not  thereby  void  ab  initio. 
Suppose  the  plaintiff  had  appealed  in  this  case,  and  the 
conviction  had  been  quashed,  then  in  case  of  action  brought 
against  the  defendant,  the  plaintiff  could  only  have  reco- 
Tered  twopence  damages  and  no  costs  under  43  Geo.  3, 
c  141,  unless  he  had  proved  malice  and  want  of  probable 
cause.  But  on  what  ground  is  the  plaintiff  entitled  to  put 
the  defendant  in  a  worse  position  by  bringing  an  action  at 
ODce  without  appealing? 
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Lord  Dbnm AN  C.  J. — It  appears  to  me  to  be  quite 
dear,  on  the  defendant's  own  shewing,  that  he  was  without 
jvisdiction,  as  the  act  expressly  provides  that  the  party  is 
to  be  summoned  to  appear  ten  days  at  the  least  before  the 
time  appointed  in  such  summons.  If  then  the  ten  days' 
iommons  is  not  given,  it  is  just  as  if  he  had  been  convicted 
the  day  after  the  information  had  been  exhibited,  and  with- 
out any  summons  at  all.  The  defendant  therefore  assumed 
a  joiisdiction  which  he  did  not  possess,  for,  with  regard  to 
the  ten  days,  the  case  of  Re jr*  v.  The  Justices  of  Salop  (a) 
ihews  that  the  rule  is  now  clearly  established  that  so  many 
days ''  at  the  least"  mean  so  many  clear  days. 

Patteson  J. — Reg,  v.  Salop  (a)  is  quite  in  point,  and 
although  it  might  have  been  supposed  at  the  time  of  pass- 
ing 4  &  5  WilL  4,  c.  51,  that  the  rule  was  to  reckon  one 
day  exclusive  and  one  day  inclusive,  yet,  as  we  have  laid 
down  a  clear  rule  since  as  to  the  mode,  in  a  case  like  the 
present,  of  computing  time,  it  is  far  better  to  adhere  to  it 
strictly  on  all  occasions.  Then  as  to  the  jurisdiction  of  the 
defendant,  it  is  clear  that  he  had  none,  if  the  plaintiff  was 
not  bound  to  appear  before  him  till  ten  clear  days  after  he 
had  been  summoned.  It  is  curious  that  this  act  which 
f^ulres  a  notice  in  writing  of  the  information  as  well  as  a 


(a)  8  A.  &  E.  173;  &  C.  3  N.  &  P.  286. 
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summons  to  appear,  to  be  served  on  the  party,  provides 
that  the  summons  may  be  added  to  the  notice,  or  be  served 
separately  according  to  circumstances ;  and  I  should  have 
thought  that  any  one,  on  the  most  cursory  perusal  of  the 
act,  must  have  seen  that  it  never  was  intended  to  drive  the 
party  charged  so  close  as  the  actual  ten  days  mentioned  as 
the  limit. 


Williams  J. — The  Attorney-General  contends  that  it  is 
sufficient  if  the  justice  has  jurisdiction  generally  over  the 
subject-matter  of  the  complaint,  but  that  is  not  so,  for  he 
must  also  have  jurisdiction  over  the  particular  case  to  v?hich 
the  statute  applies.  I  cannot  read  this  section  without 
forming  a  clear  opinion  that,  unless  ten  clear  days  elapse, 
between  the  summons  and  the  hearing,  the  jurisdiction  to 
convict  does  not  arise. 

R4ile  discharged. 


Tueiday, 
June  16th, 

Mandamus 
does  not  lie  to 
compel  the 
repair  of  a 
turnpike  road. 


The  Queen  v.  The  Trustees  of  Oxford  and  Witney 

Roads. 

1  HIS  was  a  rule  calling  upon  the  Trustees  of  the  Oxford 
and  Witney  Turnpike  Roads  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  commanding  them  to  repair 
and  keep  in  repair  a  certain  part  of  the  said  road  between 
the  church  of  St.  Peter  le  Bailey  in  the  city  of  Oxford  and 
leading  thence  over  Pacey's  Bridge  to  the  Holly  Bush  Inn 
in  the  county  of  Oxford  &c. 

The  application  was  made  at  the  instance  of  the  Com- 
missioners for  paving  and  lighting  the  city  of  Oxford. 


Sir  W.  W.  Follett  (with  whom  was  Butt)  shewed  cause, 
and  contended  that  the  affidavits  in  support  of  the  rule 
did  not  state  with  sufficient  distinction  that  the  trustees 
were  liable  to  repair  the  road  in  question.    [Lord  Deti" 
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fium  C.  J.  Is  there  any  direct  authority  that  a  mandamus         i840. 
will  lie  at  all  to  trustees  of  a  turnpike  road  to  repair  it  ?]    J*^^;^^^^ 
He  was  then  stopped.  v. 

The  Trustees  of 
Oxford  and 

Talfourd  Serjt.  (with  whom  was   Keating)  in  support      Wxthbt 
of  the  rule.    Although  there  may  not  be  any  direct  au-  ^^^ 

thority,  yet  analagous  cases  of  mandamus  are  to  be  found. 
In  JRex  V.  Commissioners  of  Llandilo  liocLd{a)  the  proceed- 
ing by  mandamus  was  not  objected  to.  It  is  doubtful 
whether  an  indictment  will  lie.  [Lord  Denman  C.  J.  The 
best  mode  of  proceeding  is  to  indict  the  parish,  who  can 
then  have  the  fine  apportioned  under  the  3  Geo.  4,  c.  126, 
8. 1 10.  This  was  the  course  pursued  in  a  case  before  us 
tfew  days  since.  Rex  v.  Inhabitants  of  Barnard  Castk{b). 
It  is  quite  clear  a  mandamus  will  not  lie  in  this  case.]  In 
the  present  case  there  is  a  bridge  built  by  these  trustees, 
the  road  over  which  is  also  out  of  repair. 

Lord  Demman  C.J. — It  is  quite  clear  a  mandamus  will 
not  lie  in  such  a  case.    The  rule  must  be  discharged. 

LiTTLEDALE  and  Patteson  Js.  concurred. 

Rule  discharged. 

(fl)  S  T.  R.  232.  (6)  Not  reported. 


Ed  DEN  V.  Ward.  Tuesday, 

^  June  Mth. 

ixRA  Y  obtained  a  rule  nisi  to  set  aside  the  replication  of  The  common 
the  common  similiter,  on  the  ground  of  irregularity.     The  the" added  b? 
irregularity  alleged  was,  that  it  had  no  date,  and  therefore  a  party  for 

did  not  comply  with  1  Reg.  Gen.  H.  T.  4  Will.  4  (pleading  adversary,  is 

not  a  pleading 
within  Reg.  Gen.  H.T.  4  Will  A,  r.  1,  so  as  to  require  to  be  dated. 


EODEN 
V. 
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rules)^  which  requires  every  pleading  to  be  entitled  of  the 
day  of  the  month  and  year  when  the  same  was  pleaded. 
The  declaration  was  against  the  acceptor  of  a  bill  of  ex- 
Ward.  change,  and  contained  a  count  for  goods  sold.  Pleas:  that 
defendant  did  not  accept  the  bill,  and  non  assumpsit  to  the 
other  county  were  delivered  on  the  9th  June.  On  the  fol- 
lowing day  the  plaintiff  added  the  common  similiter,  and 
made  up  and  delivered  the  issue. 

Erie  shewed  cause,  and  contended  that  the  regular  prac- 
tice was  not  to  date  the  common  similiter^  and  that,  even  if 
the  practice  were  erroneous^  the  plaintiff  had  been  guilty 
of  a  mere  clerical  error,  which  the  defendant  should  have 
applied  to  a  judge  at  chambers  to  amend  at  the  plaintiff's 
costs:  Ikin  v.  Plevin{a). 

Gray  contrd.  The  rule  requiring  pleadings  to  be  dated 
does  not  apply  where  one  party  adds  the  similiter  for  another, 
Shachel  v.  Ranger  (b),  but  there  is  a  distinction  in  this  re- 
spect, where  the  party  adds  a  similiter  himself:  Middlettm 
v.  Hughes  {c).  The  date  of  the  similiter  is  of  importance; 
it  used  to  determine  the  term  of  which  issue  was  joined,  and 
does  so  still  in  replevin  and  ejectment^  so  that  the  time  of 
moving  for  judgment  as  in  case  of  a  nonsuit  is  determined 
thereby. 

Per  CuRiAM(ef). — There  appears  to  be  no  decisionon  the 
point.  We  think  the  similiter,  whether  added  by  a  party 
for  himself  or  for  his  adversary^  is  not  a  pleading  within  the 
meaning  of  the  general  rules,  so  as  to  require  a  date. 

Rule  discharged. 

(a)  5  Dowl.  P.  C.  594.  (d)  Lord  Denman  C.  J.,  LiUte- 

(6)  3  M.  &  W.  409.  dak,  PaUcson  and  William  Js. 

(c)  8  Dowl.  P.  C.  170. 
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Dayies  v.  Stagey  and  another.  Tuesday^ 

_.  June  2<L 

KEPLEVIN  for  taking  goods  of  plaintiff  in  a  dwelling-  Replevin, 
house,  called  the  Six  Bells  Inn.  ^,7^^J^  ^9",, 

iOL  as  a  nalf- 
Avowry  by  Stacey,  and  cognizance  by  the  other  defend-  yearns  rent  in 

ut,  as  his  bailiff,  that  said  goods  were  taken  as  a  distress  i^^onienuiT*' 
for  half  a  year's  rent,  due  on  the  25th  March,  IS37,  under  and  2.  as 
a  demise  by  Stacey  to  plaintiff,  at  the  yearly  rent  of  40/.,  riens  in  arrere. 
payable  25ih  March  and  fiQth  September.  At  the  foot 

Pleas  m  bar:   1.  Non  tenuit  modo  et  forma,  &c.  ture  of  lease, 

2.  As  to  2L  10s.,  parcel  of  said  rent,  riens  in  arrere.  ^Ihe  ren?Sf 

3.  As  to  17L  105.,  the  residue,  a  tender  &c.  the  premises 
Replication  to  third  plea:  that  plaintiff  did  not  tender  40? a  year 

modo  &c.  &c«  and  before  its 

At  the  trial  before  Gurtiey  B.,  at  the  Carmarthen  sum-  were  written 
mer  assizes,  1838,  a  lease  of  the  premises  to  the  plaintiff  Jj*®.'^®'[?* 
was  put  in,  dated  the  20th  October,  1828,  whereby  the  said  ance  for  the 
"  Six  Bells''  was  demised  for  a  terra  of  twenty-one  years,  "^^^^^ 

at  the  rent  of  40/.,  payable  as  in  the  avowry  and  cognizance  usual.''  These 

_     .-        J  words  referred 

mentioned.  ^  ^  ^H^^. 

Under  the  signatures  to  the  lease  were  written  the  follow-  J"^®/^***^^ 

iog  words,  **  The  allowance  for  the  road  to  the  Six  Bells'  ally  made  to 

yard  to  be  made  as  usual."     This  was  written  before  the  *ll®  ^®"®?*  S^ 

the  demised 

execution  of  the  lease  by  the  parties.     It  further  appeared  premises)  of 
in  evidence  that  5/.  a  year  was  usually  paid  by  the  plain-  LarW  beinea 
tiff  to  a  third  person,  for  a  right  of  road  to  the  Six  Bells,  sum  paid  by 
and  that  the  sum  of  2/.  lOi.  was  allowed  by  the  agent  of  joining  occu- 

the  lessor  half-yearly  out  of  the  rent,  upon  the  production  P'®'"  ^^^  *  ".8^' 

^  ,     .  •  J  of  way  to  the 

of  a  receipt  from  such  third  person.  demised  pre- 

mises. 
Held,  that 

Chilton  and  J.  Evans  now  shewed  cause.     The  terms  this  allowance 
respecting  the  allowance  to  be  made  by  the  lessor  to  the  ^  ^^  ™^' 
lessee  having  been  introduced  before  the  lease  was  executed,  "ant,  and  not 

an  alteration 
of  the  rent 
so  as  to  support  the  plea  of  non  tenuit. 
Qicirre,  whether  payment  of  the  sum  mentioned  in  the  allowance  supported  the  plea 
of  riens  in  arrere. 
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must  be  taken  as  incorporated  in  the  lease  itself.  If  th 
lease  is  so  read,  the  pleas  of  non  teuuit  and  of  rieus  in  arrer 
are  supported;  for  the  effect  of  the  allowance  agreed  upo 
is,  that  the  plaintiff  did  not  hold  at  a  rent  of  40/.,  but  g 
35l.  a  year;  and  that  as  to  the  2/.  10s.,  parcel  of  the  20/. 
avowed  for  as  the  half-year's  rent,  no  part  was  due. 

The  allowance  is  part  of  the  lease,  and  supports  noi 
tcnuit.  In  Burgh  v.  Preston  (a),  a  bond  was  conditionei 
to  indemnify  the  obligee  against  sums  which  he  should  b 
liable  to  pay  on  the  obligor's  account ;  and,  before  the  esc 
cution  of  the  bond,  it  was  indorsed  ''  the  obligee  hath  gifei 
an  undertaking  not  to  sue  upon  the  bond  until  after  th< 
obligor's  death."  The  words  indorsed  were  held  to  h 
part  of  the  condition,  and  to  make  the  bond  not  payabh 
until  after  the  obligor's  death.  So  in  Johnson  v.  Carre(b) 
where  to  debt  for  rent  by  lessor  and  lessee,  defendan 
pleaded  in  bar  a  covenant  by  the  lessor,  that  the  lesaet 
might  deduct  so  much  for  charges;  the  plea  was  held  good 
on  the  ground  that  a  party  shall  not  be  put  to  circuity  o 
action.  Tliompson  v.  Butcher  {c)  is  another  authority  to  tb 
same  point. 

As  to  the  payment  of  the  2/.  iOs.  allowed  for^  being  ii 
evidence  under  riens  in  arrere,  they  cited  Woods  v.  Rock{d 
as  an  express  authority,  and  also  relied  upon  Dyer  v.  Bam 
ley  (e),  Carter  v.  Carter  (/),  Johnson  v.  Jones  (g).  Dale  ? 
Sollett  (h),  and  Le  Loir  v.  Bristow{i). 


Evans  and  E,  V.  Williams  contrd.  The  allowance 
not  support  non  tenuit:  Mason  v.  Chambers  {k),  which  i 
thus  given  in  Com,  Dig.  Rent  (C  3), ''  If  a  rent  of  so  mud 
a  year  be  reserved,  but  by  the  same  deed  the  lessor  agrees 
to  allow  so  much  at  every  payment  for  bringing  the  rent 

(fl)  8  T.  R.  483.  (/)  5  Bing.  406. 

(6)  1  I^v.  15^2.  (g)  1  P.  &  D.  651, 

(c)  3  Bulst.  300.  (h)  4  Burr.  2133. 

Id)  1  Alcock  &  N.  57  (Irish).  (t)  4  Camp.  134. 

(e)  2  Bing.  94.  {k)  Cro.  Jac.  34;  S.  C.  YelT.4S 
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thissiiallnot  be  recouped  as  a  diminution  or  alteration  of        1840. 

tie  rent,  but  is  a  covenant  for  allowance.''     Again,  in  Bur- 

fougis  V.  Hays  (a),  which  was  ''  covenant  upon  a  demise  v. 

for  jears  rendering  rent,  and  breach  assigned  for  non-pay-  ^^^^' 

Qeot,  defendant  pleads  that  part  of  the  rent  was  to  be 

allowed  &c.     This  is  covenant  against  covenant,  and  judg- 

Qeot  for  the  plaintiff''  accordingly. 

As  to  the  plea  of  riens  in  arrere,  where  such  a  plea  has 
ken  held  to  be  maintained  by  proof  of  payment  to  a  third 
person,  as  in  Sapsford  v.  Fletcher  {b),  Taylor  v.  Zamira{c), 
and  other  cases,  the  payment  has  been  made  in  respect  of 
charges  upon  the  demised  premises,  which  the  landlord  was 
boond  to  satisfy,  so  that  the  payment  was  virtually  to  him. 
Even  if  money  paid  under  an  allowance,  like  the  present, 
might  be  pleaded  to  an  action  of  debt,  it  cannot  be  pleaded 
•8  to  an  avowry  for  distress,  and  cannot  therefore  be  evi- 
dence under  riens  in  arrere.  The  case  of  Woods  v.  Rocked) 
does  not  appear  to  have  been  fully  considered. 

There  was  also  a  question  raised,  as  will  appear  from  the 

judgment  of  the  Court,  whether  sufficient  evidence  had 

been  given  that  the  plaintiff  had  in  fact  paid  the  2/.  105., 

of  which  he  claimed  the  allowance  in  deduction  of  his  rent. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  during  the  sittings  after  this  term, 
<ielivered  the  judgment  of  the  Court,  and  having  stated  the 
pleadings  and  the  facts  of  the  case,  proceeded  thus : — It 
Was  contended  for  the  plaintiff,  that  "  the  allowance  for  the 
^td,"  so  written  upon  the  lease  as  aforesaid,  was  virtually 

• 

incorporated  with  it,  and  amounted,  in  law,  to  a  covenant 
^  make  such  allowance  as  a  deduction  from  the  rent, 
which,  therefore,  amounted  only  to  the  sum  of  35/.,  and 
*Jot40/.,  as  stated  in  the  avowry  and  cognizance,  and,  con- 
sequently, that  the  plaintiff  was  entitled  to  a  verdict  upon 

(a)  Comb.  «1.  (f)  6  Taunt.  524. 

W  4  T.  R.  51 1.  (rf)  1  Alcock  &  N.  57  (Irish). 
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1840.  the  issue  of  non  tenuit*  Upon  this  point  we  are  of  opinion, 
however,  that  the  answer  given  is  satisfactory,  and  that  the 
case  of  Mason  v.  Chambers  (a)  is  an  eipress  authority  to 
shew  that  such  covenant  (allowing  it  to  be  such)  does  not 
operate  "  as  a  defalcation  of  the  rent,'^  but  is  a  mere  cove- 
nant, and  no  alteration  of  the  rent.  We  think  therefore 
that  the  avowry  and  cognizance  were  proved  as  laid. 

It  was  further  argued  for  the  plaintiff,  that  payments, 
made  by  him  for  such  right  of  passage  as  aforesaid  to  the 
demised  premises,  might  be  given  in  evidence  under  the 
issue  of  riens  in  arrear^ and  entitle  him  to  a  verdict  thereon; 
and  upon  this  point  the  cases  of  Sapsford  v.  Fletcher  {b\ 
Taylor  v.  Zamira  (c),  and  Carter  v.  Carter  (d),  were  quoted 
at  the  bar.     It  is  observable,  however,  that  the  ground  rent 
in  two  of  those  cases,  payable  by  the  lessor  to  the  superior 
landlord,  and  the  annuity  payable  in  the  other,  were  direct 
charges  upon  the  demised  premises,  or  upon  the  lessor,  or 
upon  both.     But,  without  further  inquiring  how  far  the 
cases  are  distinguishable,  we  are  clearly  of  opinion  that 
the  fact  of  such  payment  having  been  made  by  the  plaintiff 
was  not  established,   and   indeed  that  the   contrary  was 
proved. 

The  verdict  therefore  which  has  been  entered  for  the 
plaintiff,  damages  4/.,  must  be  set  aside,  and  a  verdict  must 
be  entered  for  the  defendants  on  the  first  and  second  issues, 
and  for  the  plaintiff  on  the  third. 

Rule  absolute  accordingly  (e). 

(a)  Cro.  Jac.  34.  of  this  case,  viz.  that  the  plaintiff 

(b)  4  T.  R.  511.  had  obtained  a  verdict  on  all  the 
(r)  6  Taunt.  594.                            issues,  and  that  a  rule  was  after- 

(d)  5  Bing.  406.  wards  obtained  to  enter  the  verdict 

(e)  The  reader  will  supply  what      generally  for  the  defendants, 
has  been  omitted  in  the  statement 
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1840. 

The  Queen  v.  Sabah  Virribr.  Tuesdt^^ 

fn  June  16M. 

IHIS  was  an  indictment  against  the  defendant  for  per-  ^  iudictment 

jury,  alleged  to  have  been  committed  on  the  trial  of  a  forperjunr 
•  •  i-  •  1      Ti  r  ^  contained 

petition  before  a  committee  of  the  House  of  Commons,  three  assign- 
complaining  of  the  undue  return  of  Mr.  Berkeley  as  mem-  |§J^"^j  ^nA 
ber  of  parliament  for  the  city  of  Bristol^  the  said  petition  assignments 
stating  in  substance  that  the  said  Mr.  B.  was  guilty  of  idenucarthe 
bribery  by  himself  and  his  agents  at  the  election^  and  par-  judge  who 
ticnlarly  of  the  corrupt  application  of  certain  charitable  jq  summing 

funds  by  his  agents  to  procure  his  return.    The  indictment  up>  for  the  sake 
''  ^  '^  ^  ^  ^  of  conveni- 

itated  that  shortly  before  the  said  election^  to  wit^  on  the  encc,  resolved 
6th  July  in  the  first  year  8cc.,  the  said  Mr.  B.,  with  Mr.  T.  Jg„ Je'^'^to 
Carlisle  and  others,  went  to  the  house  of  William  Firrier,  two,  and  then 
to  solicit  his  vote  for  Mr.  S» ;  that  a  committee  was  duly  -.^^y  ^^^  that 
appointed  to  try  the  matter  of  the  said  petition,  and  that  *"!^?"™®"^i 
die  defendant  (wife  of  the  said  William  Firrier)  appeared  second  in 

as  a  witness  before  the  said  committee,  and  that  it  became  ^^®  indict* 

'  ment  as  the 

first  assign* 

ment,  and  upon  the  assignments  which  stood  first  and  third  as  together  forming  the 

second  assignment.    The  jury  found  the  defendant  not  guilty  on  the  first  assignment, 

and  guilty  on  the  second ;  meaning,  as  was  admitted,  to  treat  the  assignments  as  they 

were  treated  in  the  summing  up,  and  to  find  defendant  guilty  on  the  first  and  thirds 

and  not  guilty  on  the  second.    The  judge,  on  application,  made  an  order  to  amend 

the  postea,  (from  his  recollection  of  what  passed  at  the  trial,)  by  entering  the  verdict  for 

the  crown  on  the  first  and  third,  and  for  defendant  on  the  second  assignment.    Bat 

the  Court,  as  a  matter  of  discretion,  thought  that  such  an  amendment  should  not 

be  made  from  the  judge's  recollection. 

An  indictment  for  perjury  alleged  that  a  petition  was  presented  to  the  House  of  Com* 
mons  against  the  return  of  jB.  on  the  ground  of  bribery;  that  shortly  before  his  election, 
to  wic,  on  the  6th  July,  jB.  and  C.  went  to  the  house  of  defendant  to  solicit  his  vote, 
that  at  the  trial  of  the  petition  it  was  a  material  question  whether  at  the  taid  time  when 
B.  and  C.  went  to  defendant's  house  a  certain  act  of  bribery  took  place ;  that  defends 
aat  was  a  witness  sworn  to  speak  the  truth  of  and  concerning  the  said  premises,  and 
that  abe  deposed  touching  the  smd  election  and  the  matter  of  the  petition,  that,  shortly 
before  J3.'s  election,  B.  and  C.  came  on  a  canvassing  visit  to  defendant's  house,  and 
that  the  act  of  bribery  then  took  place,  (innuendo)  therebv  meaning  that  at  the  taid 
timt  when  B.  and  C.  went  to  defendant's  house  as  aforesaid  the  act  of  bribery  was 
committed. 

Held,  on  motion  in  arrest  of  judgment,  1st,  That  the  allegation  that  defendant  de* 
posed  **  touching  the  said  election,"  &c.  sufficiently  pointed  to  the  matter,  whereupon 
tbe  defendant  was  sworn  as  a  witness,  :2nd.  That  the  innuendo  did  not  introduce 
new  matter,  as  from  the  introductor^r  averment  it  appeared  there  was  a  canvass* 
vug  visit  on  the  6th  July,  and  the  deposition  of  the  defendant  was  shewn  to  refer  to 
that  particular  time  and  no  other. 

M  2 
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and  was  a  material  question  whetlier  at  the  said  time  when 
Mr.  B,  and  the   said  other  persons  went  to  the  house  of 

X,  1)6  v^XJ  EEN 

V,  the  said  William  rirrier,  the  said  Mr.  Carlisle  said  that  he 

\'iRiiiER.  ^Quid  give  the  said  William  PirrierGl.  out  of  the  funds  of 
one  of  the  said  charities  at  Christmas  following,  and  whe- 
ther at  the  said  time  the  said  Mr.  B.  put  a  sovereign  into 
the  hands  of  the  defendant,  and  also  whether  the  said  7*. 
Carlisle  said  he  should  not  forget  it  was  in  his  power  to 
give  her  husband  the  said  6/.  at  Christmas ;  that  the  de- 
fendant rvas  sworn  to  speak  the  truth  of  and  concerning 
the  premises.  The  indictment  proceeded  to  state  that  the 
defendant  swore  before  the  said  committee  touching  the 
matters  and  merits  of  the  said  election,  and  the  matter  of 
the  said  petition  in  substance  and  effect,  that  a  canvassiug 
party  came  to  her  husband's  house,  and  that  the  said  T. 
Carlisle  said  (amongst  other  things)  that  he  would  give 
him  (the  said  William  Virrier)  the  6/.  at  Christmas,  thereby 
meaning  that  at  the  said  time  when  the  said  Mr.  B.  and  T. 
Carlisle  and  other  persons  so  went  as  aforesaid  to  the  house  of 
the  said  W.  Virrier,  the  said  T,  C.  said  he  would  give  the 
said  W,  F,  61.  out  of  the  funds  of  one  of  the  said  public  cha- 
rities, whereof  the  said  T.  C.  was  trustee.  The  indictment 
also  stated  that  the  defendant  swore  that  Mr.  B.  put  a 
sovereign  into  her  hand,  and  (old  her  to  give  it  to  her  hus- 
band, with  a  like  innuendo,  pointing  the  time  to  the  said 
visit  on  the  6lh  of  Julv;  and  that  she  further  swore  that 
Mr.  Carlisle  told  her  he  should  not  forget  it  was  in  his 
power  to  give  her  husband  the  61.  at  Christmas,  with  a  like 
innuendo,  and  upon  these  three  several  statements  in  her 
evidence  perjury  was  assigned. 

The  case  was  tried  before  Lord  Denman  C.  J.  (Dec.  24), 
at  the  Middlesex  sittings  after  Michaelmas  term,  1838. 
His  lordship,  after  calling  the  attention  of  the  jury  to  the 
three  assignments  of  perjury  in  the  order  in  which  they 
occur  in  the  indictment,  and  observing  that  the  first  and 
third  assignments,  with  respect  to  what  the  defendant  de- 
posed to  as  having  been  said  by  Mr.  Carlisle^  were  much 
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the  same^  resolved  the  three  assignments  into  two^  for  the 

more  convenient  consideration  of  them,  and  left  it  to  the    ^r^^TT^ 

JID6   fcjUECN 

Jury  to  say  whether  the  defendant  had  committed  perjury  _  v. 
in  deposing  either  that  Mr.  Berkeley  gave  her  the  sove- 
reign, which  he  called  the  first  assignment,  or  that  Mr. 
Carlisle  had  promised  her  6/.,  which  his  lordship  called 
the  second  assignment.  As  to  her  evidence  with  respect 
to  the  gift  of  a  sovereign,  his  lordship  impressed  upon  the 
jury  that  it  would  be  dangerous  to  convict  her  of  perjury,  as 
the  fact  alleged  by  her  was  and  could  only  be  satisfactorily 
disproved  by  the  direct  testimony  of  one  witness  only,  Mr. 
Berkeley, 

The  jury  found  the  defendant  ^  not  guilty**  on  the  first 
assignment,  and  "  guilty**  on  the  second. 

A  summons  was  afterwards  taken  out  before  his  lordship 
to  enter  the  verdict  for  the  crown  on  the  first  and  third 
assignments,  and  for  the  defendant  on  the  second.  His 
lordship  was  attended  by  counsel  on  either  side,  and  it 
being  admitted  that  there  had  been  no  misunderstanding  on 
the  part  of  the  jury,  and  that  the  proposed  amendment 
would  be  in  conformity  with  their  meaning,  his  lordship 
allowed  the  amendment  to  be  made. 

In  the  following  term  Stephen  Serjt  moved  for  a  rule 
nisi  to  arrest  the  judgment,  on  the  ground  that  the  assign* 
ments  of  perjury  were  insufficient.  The  indictment  states 
that  there  was  a  petition  against  Mr.  Berkeley's  return  on 
the  ground  of  bribery,  that  before  the  said  election  the  can- 
vassing party  came  to  the  house  of  the  defendant  on  the  6th 
July,  that  it  became  material  to  know  whether  certain  acts 
were  done  by  Mr.  Berkeley  at  the  said  time  when  the  can- 
vassing party  came  to  her  house,  and  that  she  swore 
"  touching  the  matters  and  merits  of  the  said  election,  and 
the  matter  of  the  said  petition,**  '*  that  before  the  said  elec- 
tion a  canvassing  party  (meaning  the  said  canvassing  party) 
came  to  her  house,'*  and  then  that  the  said  acts  were  done ; 
and  then  it  is  stated  in  the  assignment  of  perjury  that  these 
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1840.  acts  were  Dot  done  on  the  particular  occasion  {"  at  the  said 
time/')  of  the  canvassing  party  coming  to  her  house.  As 
V.  "  therefore  one  particular  time  only,  viz.  the  6th  July,  is 
ViRRiEK.  negatived,  it  is  quite  possible  that  those  acts  might  have 
taken  place  at  some  other  time,  and  if  the  innuendo,  '^  mean- 
ing the  said  canvassing  party,^  be  struck  out,  it  will  be 
possible  that  the  defendant  might  have  spoken  as  to  such 
other  time,  and  not  as  to  the  6th  July,  and  so  that  no  per- 
jury was  committed  by  her.  The  allegation  that  the  de-- 
fendant  gave  evidence  **  touching  the  matters  and  merits  oF 
the  said  election/' does  not  sufficiently  indicate  the  particular 
canvassing  occasion,  which  alone  is  made  material,  and 
there  is  no  colloquium  that  her  evidence  was  given  *'  of 
and  concerning"  that  occasion,  so  that  the  innuendo  goei 
beyond  its  proper  office,  and  enlarges  the  meaning  of  the 
previous  averments.  On  this  point  he  cited  Rex  v.  Man' 
den  (a),  and  Hawes  v.  Hawkey  (6). 

He  also  moved  for  a  rule  to  shew  cause  why  the  order 
of  the  Lord  Chief  Justice  for  amending  the  postea  should 
not  be  rescinded,  on  the  ground  that  such  an  amendment 
could  not  be  made  in  a  criminal  case,  citing  Rex  v.  Keat{c), 
Bold^s  case  ((f),  Miller  v.  Trets{e),  Spencer  v,  Goter  (J'), 
Rex  v.  Woodfall{g),  Reg.  v.  TuclUn{h),  and  2  Vin.  Abr. 
S69,  Amendment,  (H  a).  ILitiledale  J.  referred  to  Vin. 
Abr.  ib.  (T  a).] 

A  rule  nisi  having  been  obtained, 

Crowder,  Adolphus  and  M.  Chambers  shewed  cause  (t). 
As  to  the  indictment,  they  referred  to  1  Wnis.  Saund.  £43, 
n.(4).  Rex  v.  'NicholKJc),  Rex  v.  Horne{l),  Reg.v.  Rhodes{m), 
and  Rex  v.  Aylett  {n). 

(a)  4  Mau.  &  S.  164.  (A)  2  Ld.  Raym.  1061. 

(b)  8  East,  427.  (t)  On  a  former  day  in  this 

(c)  1  Salk.  47.  term  (June  4). 

(d)  1  Salk.  53.  (ft)  1  B.  &  Ad.  21. 

(e)  1  Ld.  Raym.  324.  (/)  Cowp.  672. 
(/)  1  H.  Bl.  78.  (w)  1  Ld.  Raym.  886. 
{g)  5  Burr.  2661.  (n)  1  T.  R.  63. 
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As  to  the  amendment,  it  is  said  that  a  verdict  may  be        1840. 
amended  in  civil  but  not  in  criminal  cases,  and  Rex  ▼•    ..^"^^T^^ 
Kfat  (a),  2  Com.  Dig.  Amendment,  (P)  and  (£  C  1),  may  «. 

be  relied  on  for  this  distinction.  But  the  other  reports  of  "ibrier. 
Rex  ▼.  Keate{a)  do  not  support  the  distinction  between 
cifil  and  criminal  cases  generally,  as  it  appears  in  Salkeld. 
Three  of  the  other  reports  (6)  confine  the  distinction  to 
cases  of  felony,  and  two  of  the  reports  (c)  make  no  refer- 
ence to  the  point  at  all.  The  true  rule  is,  that,  wherever  an 
amendment  might  be  made  at  common  law  in  civil  cases, 
it  may  also  be  made  in  criminal  cases :  Reg.  v.  Tutchin  {d), 
Odington  v.  Darby  (e),  Anonymous  {f\  Rex  v.  Hayes  (g), 
«  Hawk.  P.  C.  bk.  2,  c.  47,  s.  9,  n.  (A).  They  referred  also 
to  1  Wms.  Sawid.  249,  and  Rex  v.  Atkinson  there  cited, 
2Fm.  Abr.  Amendment,  (I  a),  Plummes^s  c^se  (i),  Eddowes 
1.  Hopkins  (k\  Rex  v.  WoodfaU{l\  Hankey  v.  Smith  (m), 
Atiomey^Generalv.  White  {n),  Newcombe  s.Green{o\  Rex  v. 
Grampound{p),  Ernest  v.  Brown(jq),  Williams  v.  Breedon  (r). 
[Lord  Dernnan  C.  J.  mentioned  Empson  v.  Griffin  (s)]. 
Rex  ▼•  Griepe{t).  The  amendment  may  be  made  from  the 
judge's  recollection :  Eliot  v.  Skypp  (u).  The  object  of  the 
amendment  in  this  case  is  to  express  the  admitted  intention 
of  the  jury. 

Thesiger  contrd,  as  to   the  first  point,   cited  Reg.  v. 
Bowles  {x)  and  Goldstein  v.  Foss{y). 
[As  to  the  second  point  he  was  stopped  by  the  Court.J 

(a)  1  Salk.  47.  (m)  Barnes'  notes,  C.  P.  449. 

(6)  Skinn.  666 ;  Comb.  406 ;  1          (n)  Bunb.  383. 

Ld.  lUjin.  130.  (o)  S  Str.  1197. 

(c)  Holt,  481;  5  Mod.  288,  and  (p)  7  T.  R.  699. 
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Lord  Denman  C.J. — I  think  it  cannot  be  laid  down^  as 
j-T^^'^       ^  proposition  of  law,  that  a  judge  has  no  power  in  any  case 
V.  lo  amend  from  his  recollection  of  what  passed  at  the  trial. 

But  I  may  say  that  generally  it  would  be  an  inconvenient 
and  dangerous  practice  to  amend  from  recollection,  and  that 
in  the  present  case  we  hold,  as  a  matter  of  discretion,  that 
the  amendment  ought  not  to  be  allowed,  although  it  is 
admitted  that  there  is  no  doubt  about  the  meaning  of  the 
jury.  The  ordinary  cases  of  amendment  are  where  there 
there  has  been  a  misprision  w  ith  respect  to  some  document. 

Patteson  J. — I  have  no  doubt  that  an  amendment  might 
be  made  in  this  case,  though  a  criminal  case,  if  we  bad  the 
judge's  notes  to  amend  by. 

LiTTLEDALE  and  WiLLiAMS  Js.  concurred. 

Rule  absolute  on  the  first  point. 
As  to  the  other. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — Upon  this  indictment  a  motion  has  been  made  to 
arrest  the  judgment  upon  two  objections.  1st.  That  the 
allegation  of  the  oath  having  been  taken,  ''  touching  the 
matters  and  merits  of  the  said  election,  and  the  matter  of 
the  said  petition,"  did  not  sufficiently  point  to  the  matter 
whereupon  the  defendant  was  alleged  to  have  given  evidence. 
And  2d1y.  That  there  was  nothing  to  fix  the  alleged  gift 
and  promise  of  money  to  the  said  visit  on  the  6th  of  July. 

We  think,  however,  that  neither  objection  is  sustainable. 
As  to  the'  first,  it  does  sufficiently  appear  that  a  compe- 
tent trial  was  had ;  that  a  material  question  arose  as  to  the 
existence  of  certain  facts  to  which  the  defendant  deposed, 
and  was  therein  guilty  of  perjury.  Now,  although  it  is 
certainly  true  that  the  averment  stating  the  oath  to  have 
been  "  touching  and  concerning  the  merits  of  the  said  eiec- 
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tion,  and  the  matter  of  the  said  petition,"  does  not  directly  i840. 
refer  to  what  is  alleged  to  be  the  material  question  which 
arose;  yet  where  it  does  sufficiently  appeafi  both  by  aver- 
ment and  otherwise,  that  the  oath  was  upon  a  material  point,  Virrier. 
the  allegation  ''  touching  and  concerning,"  &c.  is  wholly 
superfluous  and  unnecessary,  and  the  indictment  would  have 
been  sufficient  if  it  had  omitted  that  part  altogether,  and 
had  merely  stated  that  the  defendant  deposed  and  swore 
"  as  follows,"  &c. 

The  second  objection  is,  that  the  evidence  upon  which 

the  perjury  is  alleged  to  have  been  committed  is  not  referred, 

with  sufficient  distinctness,  to  the  said  canvassing  visit,  and 

that  the  innuendo  by  which  it  is  attempted  so  to  apply  it, 

introduces  new  matter,  and  is  therefore  bad.    We,  however, 

think  otherwise,   for   an  introductory  averment  expressly 

states  that  there  was  in  fact  such  canvassing  visit,  and  the 

innuendo  directly  refers  thereto.     It  is  plain  therefore  that 

this  case  comes  within  the  rule  laid  down  by  Lord  Chief 

Justice  De  Grey,  in  Rex  v.  Home  (a),  which  has  always 

since  been  recognized  as  the  true  one,  and  that  the  innuendo 

does  only  point  and  fix  the  meaning  to  something  previously 

averred,  which  is  the  proper  office  of  an  innuendo,  and  that 

it  does  in  no  respect  enlarge  it. 

We  think  therefore  that  there  is  no  ground  for  arresting 
the  judgment. 

Rule  discharged. 

(o)  Cowp.  672. 
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Knight  v.  M'Dowall  and  others. 
j^l^  Same  r.  Same. 

1.  Where  a  1 HESE  were  two  actions  of  replevin,  tried  before  Basan' 
curredatthe  Qfi€t  J.  at  the  Leicestershire  spring  assizes,  1839.  In  the 
d^iniD  the  ^"'  action  the  defendants  avowed  &c.,  on  a  demise  of  pre- 
terms of  the  mises  at  30/.  a  year,  payable  half-yearly,  on  the  25th  March 
aii?proved  *°^  ^^^^  September,  and  justified  under  a  distress  for 
and  the  judge  75/,  125,  for  two  years  and  a  half  arrears,  due  on  the  29th 
refused  to  September,  1838.     The  plaintiff  pleaded  in  bar,  1st.  that 

amend,  but       after  the  29th  September,  1 838,  and  before  the  said  time 

directed  the  .  '^  %t  ,  - 

jury  to  find  the  when  &c.,  to  wit,  on  1st  November,  the  plaintiff  tendered 

theCoSrtha/e  ^"^  offered  to  pay  to  the  defendants  the  said  sum  of 
no  power  to  75/.  125.  6d,,  which  the  defendants  then  refused  to  accept 
acco^ing^u!*    ^"^  receive  of  and  from  the  plaintiff,  and  that  after  the  said 

the  justice  of    tender,  and  before  the  said  distress  was  made  and  taken 

the  case,  if  the 

opposite  party   ^s  aforesaid,  no  request  or  demand   of  the  said  sum  of 

may  have  been  y^^^  i^^,  Qd.  was  ever  made  by  defendants.  Verification, 
prejudiced  by  ^  •' 

the  misstate-  2d.  Non  tenuit  modo  et  form^.     In  the  second  action  the 

™2"First  olea  defendants  avowed  on  a  demise  at  13/.  a  year,  payable  on 

in  bar  CO  nn  the  same  days,  and  justified  under  a  distress  for  32/.  IO5., 

rent  arrear  ^^r  two  years  and  a  half  arrears,  due  on  the  29th  September 

tender  of  the     1833.    pjeas  in  bar,  1st.  tender  of  3£/.  IO5.;  2d.  non  tenuit 

rent  claimed 

in  the  avowry;  modo  et  forma. 

second  plea,  q^  j|^g  ^^jal  of  the  first  action,  the  plaintiff  proved  a  ten- 

nou  tenuit: —  ^  '         r  r 

Held,  that        der  of  108/.  25.  6d,  to  one  of  the  defendants,  and  shewed 

tender'as  ^       '^^  ^^^  record  in  the  second  action  that  this  sum  made  up 

pleaded  did 

not  support  the  issue  on  non  tenuit  without  calling  in  aid  the  allegations  of  the  first  plea, 

which  cannot  be  done. 

S.  If  the  judge  at  Nisi  Prius  has  refused  to  amend  under  3  &  4  Will.  4,  c.  42,  s.  £3, 
but  has  directed  the  facts  to  be  found  specially,  and  indorsed  on  the  record,  the  Court 
has  no  power  to  strike  out  the  indorsement. 
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the  whote  amount  claimed  (a) ;  and  that  defendant  refused 
to  accept  it,  without-  assigning  any  reason.  The  defend- 
int  called  no  witnessesi  and  the  learned  judge  told  the 
jory  that,  if  they  were  satisfied  with  the  evidence  as  to  the 
tender,  they  must  find  for  the  plaintiff  on  the  first  issue, 
sod  for  the  defendant  on  the  second,  as  the  fact  of  the  ten- 
der proved  the  issue  as  to  the  tenancy.  The  jury  found 
accordingly. 

The  second  action  was  then  tried,  and  the  plaintiff  put 
in  receipts  of  rent,  by  which  it  appeared  that  the  holdings 
under  both  demises  were  from  Michaelmas,  old  style  (Oc- 
tober 7th),  and  not  from  September  £9th,  as  laid  in  the 
avowries.  The  defendant  applied  for  liberty  to  amend 
the  avowry,  but  the  learned  judge  refused,  and  the  verdict 
passed  for  the  plaintiff  on  both  issues,  the  jury  finding 
specially,  according  to  the  direction  of  his  lordship,  that 
the  holdings  were  from  Michaelmas  to  Michaelmas,  old 
style.  The  learned  judge  directed  the  finding  of  the  jury 
to  be  indorsed  on  the  record. 

In  the  ensuing  Easter  term,  Balguy  obtained  a  rule  for 
entering  up  judgment  upon  the  2d  issue  joined,  according  to 
the  very  right  and  justice  of  the  case,  under  3  8c  4  Will.  4, 
c  42,  8. 24.  Af.  D.  Hill,  in  the  same  term,  obtained  a  rule 
nisi,  that  so  much  of  the  indorsement  of  the  record  as  re- 
lated to  the  jury  finding  specially  that  the  tenancy  was  from 
Michaelmas  to  Michaelmas,  old  style,  should  be  expunged, 
on  an  a£Bdavit  stating  that  the  second  plea  in  bar  was 
pleaded  expressly  to  put  in  issue  the  holding  from  the 
29tb  September.  He  also  obtained  a  rule  nisi  for  a  new 
trial  in  the  first  action  for  misdirection. 


169 


1840. 


Kmiobt 

M'DoWALL. 


JIf.  JD.  HiU  (with  whom  was  Gale),  now  shewed  cause 
against  the  first-mentioned  rule,  and  contended  that  the 
Court  could  not  give  judgment  for  the  defendant,  as  the 


(o)  As  to  the  validity  of  a  ten- 
der of  one  gross  som  for  two  debts, 
lee  Douglas  v.  Patrick^  3  T.  R. 


683;  Black  v.  Smiih,  1  Peake's 
Cas.  88. 
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misstatement  in  the  avowry  had  induced  the  plaintiff  to  plead 
in  bar  as  he  had  done.     The  Court  then  called  on 


Balguy  and  Whitehurst  contr^.  The  cases  decided  on 
this  statute  shew  that  the  plaintiff  would  not  have  been 
prejudiced  by  the  amendment.  Section  23  of  3  &  4  WilL  4, 
c.  42,  relates  to  amendments  at  Nisi  Prius,  and  provides 
for  two  classes  of  variance.  In  the  first,  where  the  judge 
thinks  that  the  variance  is  in  some  particular  not  material 
to  the  merits  of  the  case^  and  by  which  the  opposite  party 
cannot  have  been  prejudiced,  he  may  order  the  amendment 
to  be  made  forthwith,  on  such  terms  as  he  shall  think  rea- 
sonable. In  the  second  kind,  where  the  variance  is  also 
not  material  to  the  merits  of  the  case,  but  is  such  that  the 
opposite  party  may  have  been  prejudiced  thereby  in  the  con- 
duct of  his  action,  the  judge  may  order  the  same  to  be 
amended,  upon  payment  of  costs  and  withdrawal  of  the 
record.  Then  section  24  enacts  that  the  judge,  instead  of 
amending,  may  direct  the  facts  to  be  indorsed  specially,  and 
the  Court  above  may  then  give  judgment  according  to  the 
justice  of  the  case,  and  it  is  submitted  that  the  variance  in 
this  case  is  within  the  first  branch  of  those  mentioned  in 
section  23.  Now  the  decision  in  Whitwill  v.  Scheer{a) 
shews  that  the  variance  here  was  not  such  as  would  preju- 
dice the  plaintiff  in  the  conduct  of  his  action,  and  there- 
fore that  there  might  either  have  been  an  amendment  made 
at  the  time,  or  a  special  indorsement  on  the  record.  There 
the  defendant  went  down  to  trial  with  the  intention  of  con- 
testing a  particular  allegation  in  the  plaintiff's  declaration, 
and  yet  the  learned  judge  at  Nisi  Prius  allowed  an  amend- 
ment to  be  made,  and  this  Court  held  that  he  was  right  in 
so  doing.  So  also  in  Ward  v.  Pearson  (6),  Lord  Abinger 
C.  B.  allowed  of  an  amendment,  substituting  an  entirely 
different  contract  to  that  declared  on. 

(fl)  8  A.  &  E.  701;  S.C.  3  N.  &  P.  398.  (6)  6  M.  &  W.  16. 
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Lord  Dbnman  C.  J. — It  it  quite  clear  that  the  Court        t840. 
have  no  power  to  give  judgment  as  prayed  for  in  the  rule, 
as  it  is  impossible  to  say  that  the  misstatement  in  the  avowry 
baa  not  prejudiced  the  plaintiff  in  the  conduct  of  his  case,    M'Dowall. 
when  he  actually  pleaded  his  plea  in  bar  to  traverse  the 
allegation. 

Patteson  J. — The  cases  cited  are  nothing  to  the  pur- 
pose ;  for  in  both  of  them  the  amendments  were  made  at 
Nisi  Prius,  where  the  judge  has  that  power  under  section 
£3,  and  may  order  the  amendment,  whether  the  opposite 
party  is  prejudiced  or  not,  on  certain  terms  (a).  But  this 
Court  has  no  such  power  under  section  24. 

Williams  J.  concurred. 

Rule  discharged. 

Balguy  and  Whitehurst  then  shewed  cause  against  the 
rule  for  a  new  trial.  There  was  abundant  evidence  at  the 
trial  to  prove  the  contract  between  the  plaintiff  and  defend- 
ants, as  laiti  in  the  avowry  in  the  first  action.  To  prove 
the  tender,  the  plaintiff  was  obliged  to  shew  that  he  ten- 
dered the  exact  sum  due  on  the  day  laid  in  the  avowry; 
then  how  can  it  be  said  that  a  holding  on  that  day  was  not 
proved  i  {^Patteson  J.  You  cannot  contend  that^  if  the 
issue  had  been  on  non  tenuit  only,  the  mere  proof  of  tender  of 
rent  in  November  would  have  proved  that  the  holding  was 
a  Michaelmas  holding;  if  then  you  seek  to  shew  in  this 
case  that  the  tender  proves  more,  it  can  only  be  by  resort- 
ing to  the  other  plea,  which  Harington  v.  M* Morris  {b) 
shews  you  cannot  do.]  That  case  decides  only  that  the 
admission  made  in  one  plea  cannot  be  used  to  prove  the 
issue  joined  on  another.  Here  the  plaintiff's  case,  in  an- 
swer to  a  demand  for  rent,  is,  that  he  can  prove  a  tender  of 

(a)  See  S.  P.  per  Pnttcson  J.  in      S,  C.  6  N.  &  M.  433. 
Guat  V.  Elw€9,  5  A.&  £.  \24, 126;  (b)  5  Taunt.  228. 
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t^4f)^        the  rent  due  at  new  Midiaeliiias.    The  issoe  joined  on  the 

^^^^      pl**  of  tender  shews  what  theybrf  to  be  proved  was;  when 

X.  that  fact  was  prored,  it  was  available  for  all  the  issues  in 

M^DowALU    ii,^  cause :  and  the  fact  was,  that  the  tender  was  made  of 

the  rent  due  at  Michaelmas  (new  stjie),  as  laid  in  the 

avowry.     Besides,  the  plaintiff  himself  used  the  record  in 

the  other  action,  to  shew  that  the  amount  tendered  made 

up  the  total  amount  of  rent  claimed ;  how  then  can  it  be 

said  after  that,  that  there  was  not  ample  evidence  that  he 

did  hold  modo  et  form&? 

M.  D.  Hill  and  GaU  contri  were  not  called  on  by  the 
Court. 

Lord  Denman  C.  J. — I  am  not  prepared  to  say  that  a 
pica  of  tender  may  not  sometimes  be  evidence  of  a  holding 
from  the  day  laid  in  the  avowry,  but  I  cannot  say,  on  the 
whole  of  this  record,  that  it  is  so  here ;  for  the  two  pleas 
taken  together  mean  no  more  than  if  a  witness  had  stated 
in  the  box,  that  the  tenancy  was  not  on  the  days  stated  by 
the  other  side,  and  that  the  rent,  according  to  the  actual 
tenancy,  had  been  already  tendered. 

Pattkson  J. — I  think  it  is  impossible  to  avoid  being 
governed  by  the  rule  in  Harington  v.  M' Morris  (a),  for  in 
order  to  shew  that  the  tender  was  of  rent  due  on  September 
t2i)th.  the  assistance  of  the  plea  of  tender  must  be  called  in, 
which  that  case  shews  cannot  be.  The  pleadings  here 
amount  to  this,  that  the  plaintiff  did  not  hold  from  new 
Micbaelnias*  and  the  fact  of  tender  by  itself  only  shews  that 
so  much  rent  was  due  on  the  dav  on  which  it  was  tendered, 
but  it  is  IH>I  proof  at  all  that  the  day  on  which  it  accrued 
due  was  oM  MkhaeloMis  or  new  Michaelmas.  I  doubt,  as 
at  |wi^«ml  adris^l.  whether  the  allegation  in  a  plea  can  be 
any  evidence  al  all  in  the  canse  in  which  it  is  pleaded, 

v4>  j;  T^oac  t!». 
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except  as  an  admissioD.     In  other  proceedings  between  the 
parties,  perhaps  it  may  sometimes  be  made  available  for 
certain  purposes,  but  it  is  not  necessary  to  discuss  this       ''"^7 
point  at  present.  M'Dowall. 

Rule  absolute  for  a  new  trial. 

Af .  JD.  Hill  and  Gale  then  contended  that  their  rule  to 
expunge  the  indorsement  should  also  be  made  absolute,  as 
the  provisions  of  section  23  are  incorporated  in  section  24, 
and  the  former  section  enables  the  Court  ''  to  make  such 
order  as  to  them  may  seem  meet."  This  motion  was  neces* 
saiy  to  bring  the  facts  fully  before  the  Court,  in  order  to 
enable  them  to  give  judgment  upon  the  materiality  of  the 
variance.  Without  it  the  Court  could  look  at  the  indorse- 
ment alone,  and  would  be  uninformed  whether  the  material 
question  had  been,  what  were  the  terms  of  the  holding,  or 
whether  it  was  disputed  that  there  had  been  any  holding 
at  all.  If  the  latter  had  been  the  question,  the  former 
would  probably  be  considered  neither  material  to  the  merits 
of  the  cause  nor  prejudicial  to  the  party  in  the  conduct  of 
his  suit. 

WhUehurst  contrd«  The  Court  have  no  power  to  make 
an  order  except  where  the  judge  at  Nisi  Prius  has  made 
ao  amendment,  which  has  not  been  done  here. 

Per  Curiam. — We  have  no  power  in  this  case  to  inter- 
fere with  the  special  indorsement. 

Rule  for  expunging  the  indorsement  discharged. 


L 


174  CASES  IN  THE  QUEEN's  BENCH, 


1840. 

Saturday  AdAMS  V.  JoNES. 
June  QOlk, 

To  R  declarn-  INDORSEE  against  the  acceptor  of  a  bill  of  exchange. 

the"acceptor  ^^^  declaration  stated  that  one  Foulkes  drew  the  bill  and 

of  a  bill  of  ex-  directed  it  to  the  defendant  and  required  him  to  pay  to 

dorsed  by  the  Foulkes^s  Order  £00/.  for  value  received ;  that  the  defendant 

*^MntiV°the  ^  accepted  the  bill  and  that  Foulkes  indorsed  it  to  the  plaintiff, 

defendant  of  which  the  defendant  had  notice  8cc. 

Kcepled  U  P'^«-  That  the  bill  was  accepted  by  the  defendant  on 

on  account  of  account  of  200/.  due  from  him  to  Foulkes  upon  the  sale  of 

from  him  to  ^  tack-note  of  part  of  a  mine,  which  tack-note  bad  been  be- 

the  drawer,  (q^c  sold  to  Foulkes  by  one  Roberts;  that  at  the  time  the 

drawer  in-  defendant  accepted  the  bill  Foulkes  was  indebted  to  Roberit 

W  "kVnd  de-  *"  ^^'*  ^"  account  of  that  sale ;  that  the  defendant  accepted 
liveredittothe  and  delivered  the  bill  to  Foulkes,  and  that  Foulkes  received 

wre^nt  for^.  '^  ^°  account  of  the  said  sum  of  200/.  due  from  the  defen- 

for  the  purpose  dant  to  Foulkes  and  on  no  other  consideration;  that  Foulkes 

tiff  should  de-  ^^^^  indorsed  the  bill  in  blank  and  delivered  the  same  to 

liver  it  to  R.  j|jg  plaintiff  as  the  agent  of  Roberts,  and  for  the  purpose 

in  payment  of  *                                     •            •     -iv    i                   . 

a  debt  due  and  on  the  terms  that  the  plamtifi  should  deliver  the  same 

drawer  to  R  •  *^  Roberts  on  account  of  a  part,  to  wit  200/.,  of  the  monies 
that  the  plain-  due  from  Foulkes  to  Roberts;  that  the  plaintiff  took  and  re- 

confi^d'erndon  ceived  the  bill,  and  held  and  still  holds  the  same  as  the 

for  it  and  agent  only  of  Roberts,  and  for  the  purpose  and  upon  the 

retained  it,  in  terms  aforesaid,  without  giving  any  value  or  consideration  for 

breach  of  his  ^j^g  same  ;  that  the  plaintiff  did  not  nor  would  at  any  time  de- 
duty  as  K.  8  .               '^                                             ... 
asent,  that  A.  liver  the  bill  to  Roberts,  but  in  breach  and  violation  of  his 

nt^iled  and  ^  ^"'^  ^^  ^2^"^  and  in  fraud  of  Roberts  kept  and  retained  the 

dissented  from  bill  to  his  the  plaintiff's  own  use  and  benefit;  that  Roberts 

sufne:^  *  before  the  commencement  of  the  suit  claimed  and  still  claims 

Held,  on  mo-  to  be  entitled  to  the  bill  and  dissents  from  the  plaintiff's  suing 

tion  for  judg-  .....        ,   .     .^,                        i  i      i             •      i 

ment  non  ob-  and  recovering  lu  his  the  plamtiti  s  name,  and  hath  required 

stante  yere-  ^1,^  defendant  not  to  pay  the  same  to  the  plaintiff, 

dicto,  that  the  ...                      .  :         . 

plea  amounted  After  verdict  for  the  plaintiff  a  rule  nisi  having  been  ob- 
to  a  construc- 
tive denial  of  the  alleged  indorsement  to  the  plaintifiT,  and  was  therefore  good  after  verdict. 
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Uined  to  enter  judgment  for  the  plaintiff  non  obstante        1840. 
fcredicto. 

Crompton  now  shewed  cause.  The  plea  is  good :  it 
states  facts  which  shew  that  the  plaintiff  has  no  title ;  that 
the  bill  was  delivered  to  him  as  the  servant  of  Roberts,  that 
the  plaintiff  has  embezzled  it,  and  that,  on  this  ground, 
Boberis  prohibits  the  acceptor  to  pay  the  amount  to  the 
plaintiff.  The  case  is  as  if  a  servant  who  under  his 
master's  directions  had  obtained  a  bill  for  a  debt  due  to  his 
master  were  to  sue  upon  the  bill  on  his  own  accounts 
The  indorsement  to  the  plaintiff  was  made  for  his  principal. 
The  defence  amounts  to  this,  either  that  the  plaintiff  is  not 
rightly  the  indorsee,  (and  the  informality  of  the  plea  can« 
not  now  be  objected  to)  or  that  the  bill  is  fraudulently  held 
by  the  plaintiff,  so  that  the  defendant,  after  notice,  would 
not  be  justified  in  paying  him.  Payment  is  not  to  be  made 
to  the  wrongful  holder:  Chitty  on  Bills,  428  (c/)  (citing  I 
Pardess.)  and  Paley*s  Principal  and  Agent  276  {b).  The 
plaintiff  would  have  no  defence  to  an  action  of  trover  by 
Roberts  for  the  bill :  Treutell  v.  Barandon  (c).  In  that  case 
the  defendants  had  notice  on  the  face  of  the  bill,  but  any 
Dotice  aliunde  would  have  the  same  effect  in  making  the 
holder's  possession  wrongful.  £ven  in  the  case  of  a  special 
indorsement  to  an  agent,  the  principal  might  come  in,  and 
daim  at  any  time ;  but  in  the  present  case  of  a  blank  in- 
dorsement, no  title  ever  passed  except  to  the  principal.  In 
Machellv.  Kimiear{d)f  a  bill  of  exchange  was  indorsed  in 
blank  to  a  banking  firm,  on  the  account  of  the  estate  of  an 
insolvent,  which  was  vested  in  trustees  for  the  benefit  of  his 
creditors.  It  was  held  that  two  of  the  banking  firm,  who 
were  also  trustees  of  the  insolvent's  estate,  could  not,  jointly 
irith  the  third  trustee,  who  was  not  a  member  of  the  firm, 
sue  upon  the  bill  without  some  evidence  of  the  transfer  of 

(a)  Eighth  edition.  (r)  8  Taunt.  100. 

(h)  Third  edition.  (d)  1  Stark.  499. 
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the  bill  to  them  as  trustees  by  the  firm,  because  it  bad 
passed  to  the  firm  by  a  particular  transfer  on  a  speciil 
account,  and  this  circumstance  defeated  the  title  that 
would  have  been  otherwise  evidenced  by  the  blank  in- 
dorsement. 

Wehbtf  contrd.  The  plea  admits  consideration  to  tbe 
defendanti  and  that  Foulkes  had  authority  to  obtain  the 
bill.  The  plaintiff  may  therefore  recover  as  trustee  for 
Rofjerts,  and  payment  to  the  plaintiff  would  discbarge  the 
defendant  from  liability  to  Roberts,  The  case  bears  no 
resemblance  to  cases  where  an  ordinary  chattel  baa  been 
stolen^  or  where  the  possession  of  a  bill  has  originally  been 
obtained  by  wrong.    Noel  v.  Rich  was  referred  to  (a). 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  on  a  subsequent  day  of  these  sit- 
tings (June  £4th)  delivered  the  judgment  of  the  Court  (6). 

This  was  an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  the  plea  was  as  follows.  [His  Lord- 
ship then  read  the  plea.] 

The  replication  was  de  injuria.  A  verdict  was  found 
for  the  defendant.  Afterwards  a  rule  nisi  was  obtained  to 
enter  judgment  for  the  plaintiff  non  obstante  veredicto. 
The  plea  does  not  admit  an  indorsement  from  Foulkt$  to 
the  plaintiff,  and  might  possibly  be  bad  on  special  demurrer 
for  that  reason.  It  states  that  Foulkes,  the  payee,  indorsed 
the  bill  in  blank,  and  delivered  it  to  the  plaintiff,  as  agent  for 
one  Roberts,  for  the  purpose  that  the  plaintiff  should  deliver 
it  to  Roberts  in  part  payment  of  a  debt  due  from  Foulkes  to 
Roberts,  and  that  plaintiff  gave  no  consideration  for  it*  The 
declaration  avers  that  Foulkes  indorsed  the  bill  to  the  plain- 
tiff. Now  a  bill  may  be  indorsed  to  a  party  in  two  ways, 
either  by  a  special  indorsement,  making  it  payable  to  that 

(a)  4  Dowl.  P.  C.  298.  (b)  Lord  Denman  CJ,,Patt9Smi, 

Williams  and  Coleridge  Js. 
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party,  or  by  a  blank  indorsement  and  delivery  to  that  party, 
la  the  latter  way  at  all  events,  if  not  in  the  former,  the  bill 
must  be  delivered  to  the  party  as  indorsee,  in  order  to  con- 
stitute ail  indorsement  to  him.  But  this  plea  avers  that  the 
bill  was  indorsed  in  blank  and  delivered  to  the  plaintiff,  not 
as  indorsee,  but  as  agent  only  for  another,  to  whom  he  was 
to  deliver  it,  and  who  was  the  real  indorsee.  We  think 
therefore  that  it  is  a  constructive  denial  that  the  bill  was 
indorsed  to  the  plaintiff,  and  that  it  is  good  in  the  present 
stage  of  proceedings,  however  open  it  may  have  been  to  a 
special  demurrer.  A  judgment  non  obstante  veredicto  is 
always  upon  the  merits,  and  never  granted  but  in  a  very 
dear  case,  where  it  is  apparent  that  in  any  way  of  putting 
the  case  the  defendant  can  have  no  merits.  Such  is  not 
the  case  here.  The  plea  is  substantially  good  and  the  rule 
must  be  discharged. 

Rule  discharged. 
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1840. 


Doe,  on  the  several  demises  of  Elizabeth  Thomson 

and  others,  v,  Amey. 


Monday, 
June  ^2nd. 


Ejectment  for  a  farm.     At  the  trial  before  Titidal  ^1''*" ."  Pf'*' 

enters  into 

C.J.  at  the  Cambridge  summer  assizes,  183B,  it  appeared  possession  of  a 
that  the  lessors  of  the  plaintiff  were  the  executors  and  trus-  ^^^  under  an 

tees  under  the  will  of  R,  Thomson,  deceased,  and  that  the  agreement  for 

a  lease  con* 
actioo  was  brought  to  recover  a  farm.     In  the  year  1835  tnining  divers 

the  farm  was  in  the  occupation  of  a  Mr.  Pum,  under  a  coj'^na"^*  ^o 

■^      ^  •'  /  cultivate,  pay 

lease  to  expire  at  Michaelmas  in  that  year,  and  in  the  July  rent  &c.  he  is 
preceding  E.  Thomson,  on  the  behalf  of  herself  and  the  the*covena*nts 
other  executors  and  trustees,  agreed  with  the  defendant  to  in  the  agree- 
let  him  the  premises  from  the  then  next  Michaelmas  for  bletoate- 

a  terra  of  fourteen  years,  and  an  ai^reemeut,  in  substance  as  na"cy  from 

•^  ,     °  year  to  year : 

follows,  was  signed  by  the  parties : —  — Held,  there- 

fore, where  the 
agreement  stipulated  for  the  lease  to  contain  a  condition  of  re-entrj  if  the  tenant  should 
grow  two  successive  crops  of  white  com  without  fallow,  that  be  might  be  ejected  with- 
out notice,  if  he  committed  a  breach  of  this  covenant. 

n2 
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1840.  ''  Articles  of  Agreement  eDtered  ioto  this  29th  July,  1835, 
between  Elizabeth  Thomson  of  8cc.  one  of  the  executors 
and  devisees  in  trust,  and  also  one  of  the  residuary  lega- 
tees named  and  appointed  in  and  by  the  last  will  and 
testament  of  the  Rev.  Robert  Thomson  of  Sic.,  for  and 
on  behalf  of  the  other  executors,  devisees  in  trust,  and 
residuary  legatees,  named  and  appointed  in  and  by  the 
same  will,  of  the  one  part,  and  Samuel  Amey  of  8cc.  of 
the  other  part. 

''  The  said  Elizabeth  Thomson,  in  consideration  of  the 
rents,  covenants,  and  agreements  hereinafter  mentioned,  on 
the  part  of  the  said  Samuel  Amey,  his  executors  and  admi- 
nistrators, to  be  paid,  performed,  and  observed  respectively, 
doth  hereby,  so  far  as  she  lawfully  can  or  may,  promise  and 
agree  to  and  with  the  said  Samuel  Amey,  his  executors  Su:., 
that  she  the  said  £.  Thomson,  and  all  other  necessary  par- 
ties, shall  and  will  grant  and  execute  to  the  said  5.  Amey, 
his  &c.,  a  good  and  suflBcient  demise  or  lease  of"  &c.  ha- 
bendum for  fourteen  years  from  Michaelmas  next,  at  the 
yearly  rent  of  346/.,  "  and  it  is  hereby  covenanted  and 
agreed  that  there  shall  be  contained  in  the  said  lease,**  (inter 
alia)  "  all  usual  and  proper  covenants  on  the  part  of  the 
said  Amey,  his  executors  &c.,  for  using  and  managing  the 
said  lands  and  premises,  hereby  agreed  to  be  demised,  in  a 
proper  and  husbaudlike  manner  in  all  respects,  according 
to  the  best  system  of  husbandry  practised  in  that  part  of 
the  country,  and,  in  particular,  covenants  that  the  said  Amey 
shall*'  (inter  alia)  '*  not  groto  two  successive  crops  of  white 
corn  or  grain  on  any  of  the  arable  land  without  summer-' 
tilthing,  or  taking  a  green  fallow  crop  thereon.**  •*  And  in 
the  said  lease  shall  be  contained  a  proviso  empowering  the 
said  intended  lessors,  their  heirs,  &c.  to  enter  upon  the  said 
premises  as  of  their  former  estate,  in  case  the  said  rents  or 
either  of  them  shall  be  in  arrear  for  thirty  days,  or  the  said 
Amey,  his  executors  &c.  shall  without  consent  assign  &c.  or 
fail  in  observing  any  of  the  covenants  or  agreemenU  therm 
contained*'  '*  together  with  all  such  other  reasonable  cove- 
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oaots,  clauses  &c.  on  the  part  of  the  said  Amey  as  are  usual         i840. 
and  proper  in  leases  of  a  like  nature." 

No  lease  was  ever  executed,  but  the  defendant  entered 
into  the  farm  at  the  period  mentioned  in  the  agreement, 
and  continued  to  occupy  it  up  to  the  time  of  the  action, 
psjing  rent  regularly  up  to  Lady-day,  1837;  after  which 
the  lessors  of  the  plaintiff  refused  to  receive  it.  They  sub- 
sequently served  him  with  a  notice  assigning  several 
breaches  of  the  covenants  contained  in  the  agreement,  by 
virtue  of  which  the  premises  were  now  sought  to  be  reco* 
vered. 

The  principal  breach  relied  on  and  proved  by  the  plain* 
tiff  at  the  trial  was,  that  the  defendant  had  grown  two  suc- 
cessive crops  of  white  com  or  grain  upon  part  of  the  land, 
without   summer-tilthing  or  taking  a  green   fallow   crop 

It  was  objected  for  the  defendant  that  this  breach  could 
not  be  relied  on  as  a  forfeiture,  for  that  the  above  instru- 
ment amounted  only  to  an  agreement  for  a  lease,  and  there- 
fore, although  the  defendant  had  made  himself  tenant  from 
year  to  year  by  occupying  and  paying  rent,  he  was  not 
bound  by  the  covenants  applicable  to  a  term  for  years, 
tod  was  entitled  to  a  notice  to  quit  before  he  could  be 
gected.  The  Chief  Justice  reserved  the  point  and  the 
verdict  passed  for  the  plaintiff. 

A  rule  having  been  obtained  accordingly  to  enter  a  non- 
suit, 

Kelly  (with  whom  was  Byles)  now  shewed  cause,  and 
contended  that  it  was  unimportant  to  consider  whether  the 
instrument  amounted  to  a  lease,  or  to  an  agreement  only, 
for  that,  if  it  was  the  latter,  still,  as  the  defendant  held  under 
it,  he  was  bound  by  the  covenants  and  conditions  contained 
Aierein :  Doe  v.  Breach  (a). 

jB.  Andrews  and  Gunning  contiA.     If  this  instrument  is 

(a)  6  Esp.  106;  and  see  Doe  v.  Stratton,  4  Bing.  446;  and  Knight 
V.  Benneitf  3  Bing.  361. 
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only  an  agreement  for  a  lease,  the  tenancy  from  year  to 
year  does  not  arise  out  of  it,  so  as  to  incorporate  all  the 
conditions  it  contains.  When  possession  is  taken  under 
an  agreement  of  this  kind,  and  rent  is  actually  paid,  then  it 
is  true  a  tenancy  is  created  and  distress  may  be  made,  but 
not  before ;  it  is,  therefore,  the  payment  of  rent  only,  and 
not  the  agreement,  that  creates  a  tenancy,  and  that  by 
operation  of  law.  It  is  quite  clear  that  this  agreement  does 
not  vest  the  term  of  fourteen  years  in  the  defendant ;  how 
then  can  the  breach  of  any  condition  in  the  instrumeot 
divest  an  estate  created  aliunde  ?  The  lessors  of  the  plain- 
tiff are  not  estopped  from  declaring  that  no  estate  passed, 
the  defendant  therefore  cannot  be  estopped  from  denying 
that  he  is  bound  by  the  condition.  {^Patteson  J.  Do  yoa 
contend  that  if  a  party  took  possession  under  an  agreement 
of  this  kind,  containing  covenants  as  to  good  husbandry, 
he  might  cultivate  the  land  as  he  pleased  ?]  Probably  not, 
and  he  might  be  liable  in  damages,  but  the  question  is  whe* 
ther  a  forfeiture  is  created.  It  is  submitted  that  all  these 
covenants  as  to  a  rotation  of  crops  &c.  which  are  only  in- 
troduced with  reference  to  a  term  for  years,  cannot  apply 
to  a  yearly  tenancy.  When  that  tenancy  arises  between 
parties,  it  cannot  be  presumed  that  they  would  enter  into 
contracts  upon  matters  which  do  not  present  themselves 
during  so  short  a  term;  and, as  it  is  only  by  implication  that 
any  portion  of  the  agreement  can  be  made  referable  to  a 
term  of  years,  no  more  should  be  implied  than  what  it 
must  be  presumed  the  parties  would  have  actually  stipu- 
lated for,  if  they  had  entered  into  an  express  contract.  So 
again  with  respect  to  repairs,  a  tenant  entering  into  a  long 
lease  might  well  stipulate  to  do  substantial  repairs,  but  a 
tenant  from  year  to  year  is  not  bound  to  more  than  tenant- 
able  repair.  Morgan  v.  Bissell  (a)  shews  that  the  nature  of 
instruments  of  this  kind  is  to  be  determined  by  observing 
whether  the  covenants  in  them  are  applicable  to  a  lease  or 
not,  but  that  test  falls  to  the  ground,  if  the  covenants  are 

(a)  3  Taunt.  C5. 
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equally  binding  whether  in  an  agreement  or  lease.  Bicknell 
f.  Hood  (a)  is  the  latest  case  on  the  subject,  and  is  to  some 
extent  an  authority  for  the  defendant. 

Lord  Denman  C.  J. — ^This  is  an  agreement  to  demise 
for  a  term  of  fourteen  years,  and  the  defendant  entered  into 
possession  no  doubt  with  the  expectation  of  a  lease  being 
executed.  But  in  such  case  the  lessee  holds,  subject  to  the 
covenants  and  conditions  contained  in  the  agreement,  so  far 
88  they  can  be  made  applicable  to  a  tenancy  from  year  to 
year.  This  has  been  the  language  of  Westminster  Hall  as 
loog  as  I  remember,  and  expresses  the  opinion  which  every 
one  has  entertained.  If  then  one  of  the  conditions  as  to 
busbandry  has  been  broken,  the  consequence  must  follow 
that  a  forfeiture  has  been  incurred.  It  may  be  that  different 
kinds  of  tenancy  impose  different  obligations  with  respect 
to  repairs  and  other  matters,  but,  if  a  party  chooses  to  enter 
into  possession  and  occupy  under  an  agreement  containing 
8peci6c  covenants,  he  is  as  much  bound  by  them  as  by  any 
other  contract  which  he  voluntarily  makes. 

Patteson  J. — I  thiuk  no  doubt  can  be  raised  on  the 
foestion.  In  Mann  v.  Lcvejoy  (b),  where  the  occupier 
uder  an  agreement  bad  paid  rent.  Lord  Tenterden  C.  J. 
bdd  distinctly  at  Nisi  Prius  that  the  occupation  under  the 
agreement  constituted  a  tenancy  from  year  to  year  on  the 
terms  of  the  agreement,  and  his  decision  was  confirmed  by 
the  full  Court.  The  same  point  has  been  constantly  ruled 
with  respect  to  a  party  holding  over  after  his  lease  has 
expired.  It  does  not  appear  to  be  denied  here  that  the 
defendant  would  be  liable  for  bad  husbandry  during  his 
occupation,  but  a  distinction  is  sought  to  be  drawn  as  to 
his  liability  to  be  ejected  on  that  ground.  I  cannot  per- 
ceive why.  It  is  said  that  the  tenancy  from  year  to  year 
arises  by  operation  of  law  out  of  the  payment  of  rent,  but 
bis  is  a  fallacy ;  no  doubt  rent  must  usually  be  paid  under 
Ml  agreement  for  a  lease,  before  a  distress  can  be  made,  but 

(a)  5  M.  &  W.  J04.  (6)  Ry.  &  Moo.  355. 
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1840.         when  a  party  enters  under  an  agreement  he  immediately 
becomes  tenant  according  to  all  such  conditions  in  the  in- 
V.  strument  as  are  applicable  to  a  holding  from  year  to  year. 

The  question  then  simply  is,  whether  a  condition  to  re-enter 
for  a  breach  in  cultivation  that  has  occurred  in  two  succes- 
sive years,  is  applicable  to  such  a  tenancy.  Why  it  should 
not  be  I  cannot  conceive.  It  is  said  that  such  a  clauie 
only  applies  to  leases  for  years;  but  in  some  counties 
farmers  never  have  leases,  and  yet  it  must  be  as  important 
to  bind  them,  as  tenants  under  long  leases,  by  covenants  for 
good  husbandry.  Besides,  the  same  argument  might  be 
urged  by  the  tenant  of  a  long  lease,  if  a  breach  occurred  m 
the  first  year  of  his  tenancy.  1  think,  therefore,  where  the 
clause  is  capable  of  application  to  a  tenancy  from  year  to 
year,  (as  it  is  here  where  the  term  has  lasted  for  two  or 
three  years,)  it  is  just  as  binding  as  in  the  case  of  a  long 
lease. 

Williams  J. — ^This  question  has  often  arisen  on  con* 

sidering  the  liability  of  parties  holding  over  on  the  expiration 

of  their  lease,  and  it  has  always  been  held  that  the  covenants 

in  the  lease  were  still  binding  upon  them,  so  far  as  they 

were  applicable  to  the  occupation  of  the  land.     I  cannot 

make  any  possible  distinction  between  these  cases  and  an 

occupation  under  an  agreement. 

Rule  discharged. 


Monday,  Rix  v.  BoRTON,  Clerk,  and  another. 

June  22^. 

Justices  sued    XRESPASS  for  assault  and  false  imprisonment.     Plea: 

ewcurion  of     "O^  8"^'^^  0>y  statute), 
their  office  are 

entitled  to  the  following  protection  by  24  Geo.  2,  c.  44  and  21  Jac,  1,  c.  12.  1.  A 
month's  notice  of  action,  stating  the  cause  of  action.  2.  Limitation  of  action  to  six 
months :  and  3.  Double  costs,  if  the  action  fails.  Justices  and  others  acting  under  the 
Highway  Act,  5  &  6  Will.  4,  c.  50,  s.  109,  are  entitled  to— 1.  Ttoenty-one  days*  notice 
of  action.  2.  Limitation  of  action  to  three  months.  3.  Costs  as  between  attorney  and 
client.  Held,  that  this  clause,  giving  twenty-one  days'  notice  of  action,  did  not  repeal 
the  clause  in  the  previous  statute,  entitling  justices  to  one  month's  notice. 
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At  the  trial  before  Tindal  C.  J.,  it  appeared  that  the         1840. 
actioii  was  brought  against  the  defend  an  ts,  who  were  magis-  i/"^^ 

tntesy  to  recover  damages  for  an  illegal  conviction  under  v. 

the  Highway  Act  (5  &  6  Will.  4,  c.  50,  s.  75).  On  the  Bo»t<>»- 
dCHh  May,  1838,  the  plaintiff  was  convicted  in  the  penalty 
of  J/.  Is.  and  lOs.  costs,  under  section  75  of  the  act  for 
rescuing  cattle  found  straying  on  the  high  road,  and  on 
refusing  to  pay  was  committed  to  prison  for  one  month  with 
hard  labour.  Notice  of  action  was  given  on  the  26th  July 
following,  and  the  writ  was  issued  within  the  three  months 
required  by  the  act,  viz.  on  the  2Sd  August,  1838.  It  was 
objected  for  the  defendants,  that  they  were  entitled  to  a 
calendar  month's  notice  of  action,  under  $4  Geo,  2,  c.  24, 
1. 1.  The  plaintiff  contended  that,  as  section  109  of  the 
Highway  Act  required  only  twenty-one  days'  notice  of 
action,  the  section  in  the  previous  statute  was  repealed  by 
implication,  the  Chief  Justice  reserved  the  point,  and  the 
ferdict  passed  for  the  plaintiff,  damages  40S' 

£•  Andrewt  having  obtained  a  rule  nisi  for  a  nonsuit  on 
the  point  reserved,  in  the  ensuing  Easter  term. 

Palmer  now  shewed  cause.  The  principle  is  quite  clear, 
that  where  there  are  two  acts  in  pari  materid,  if  there  is 
any  clause  in  the  latter  act  inconsistent  with  the  provision 
of  the  former  act,  it  repeals  it  by  implication  (a).  Thus  by 
a  local  act,  commissioners  for  lighting  were  authorized  to  sue 
for  rates,  if  there  was  no  sufficient  distress.  A  subsequent 
act  enabled  commissioners  and  others  to  sue  for  rates  with- 
out imposing  any  condition  as  to  su£Bcient  distress,  and 
it  was  held  that  the  latter  statute  repealed  the  clause  in  the 
former  statute  as  to  the  distress;  JRex  v.  Halls {b).  [Lord 
Denman  C.  J.  If  any  provision  in  the  latter  act  is  contrary 
to  one  in  the  former,  no  doubt  it  repeals  it,  but  that  is  the 
question  here.]     The  24  Geo,  2,  c.  44,  s.  1,  gives  to  magis* 

(a)  See  Ex  parte  Caruthers,  9  porter,  referriog  to  Harcour<  v.  For, 
East,  47,  aod  the  note  of  the  re-      1  Show.  530. 

(6    3A.&E.494. 
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1840.  trates  generally  the  foHowing  protection:  1.  one  calendar 
month's  notice  of  an  action  is  to  be  given,  stating  the  cause 
of  action  and  the  name  of  the  attorney;  2.  the  action  must 
be  commenced  within  six  months;  and  3.  magistrates  are 
entitled  to  double  costs  if  thej  succeed.  The  Highwaj 
Act,  section  109»  gives  magistrates  acting  under  that  statute 
an  entirely  different  protection:  i.  twenty-one  days'  notice 
of  action,  without  mention  of  the  cause  of  action ;  £•  the 
action  must  be  brought  within  three  months;  and  3.  coats 
as  between  attorney  and  client  only.  Under  this  act,  the 
magistrate  is  much  benefited  by  limiting  the  action,  it  is 
clear  therefore  that  the  clause  in  the  former  act,  as  to  sii 
months'  limitation,  is  repealed,  but  the  rights  of  the  pobiic 
to  sue  are  also  consulted,  and  only  twenty-one  days'  notice 
of  action  is  required.  It  follows  therefore,  on  sound  con- 
struction, that  the  whole  clause  in  the  latter  act  is  a  substi- 
tution for  that  in  the  former,  so  far  as  convictions.  Sec.  under 
the  Highway  Act  are  concerned.  Bazing  v.  Skeli(m(a) 
seems  an  express  decision  in  point,  for  there  it  was  held 
that  a  protection  given  by  one  act  to  parties  sued  under 
that  act,  did  not  extend  to  actions  brought  against  the  same 
parties  for  acts  under  a  subsequent  act.  So  here,  the  24 
GeOm  2,  c.  44,  protects  justices  in  the  execution  of  their 
office  generally,  but  by  the  Highway  Act  a  special  and  dif- 
ferent protection  is  introduced  for  all  acts  done  by  virtue  of 
that  statute,  and  therefore  the  above  decision  shews  that  the 
protection  in  the  former  statute  is  not  incorporated  in  iu 

B.  Andrews  and  ByUs  cotkUk  were  not  called  upon. 

Lord  Denman  C.  J. — ^There  is  certainly  nothing  ex- 
pressed in  the  Highway  Act,  5  8c  6  Will.  4,  c.  60,  to  shew 
that  the  protecting  clause  to  justices  is  a  substitution  for 
that  in  the  24  Geo.  2,  c.  44,  and  I  do  not  think  there  is  any 
thing  implied  which  points  out  that  to  be  the  construction 
of  it.     It  is  true  that  the  former  statute  limits  the  action  to 

(a)  5  T.  R.  1(3. 
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•ix  months  after  the  act  complained  of>  and  the  present  one 
to  three  only,  and  therefore  so  far  there  is  a  repugnancy, 
but  I  see  no  necessary  inconsistency  in  one  statute  requiring 
tbtt  a  month*s  notice  of  action  should  be  given  and  in  a 
later  act  requiring  twenty-one  days'  notice.  Both  therefore 
■ay  stand  together,  especially  as  the  notice  in  the  Highway 
Act  applies  to  other  parties  as  well  as  justices,  and  there- 
fore, as  there  is  no  repeal  of  the  clause  requiring  a  month's 
notice,  the  defendants  are  entitled  to  rely  on  the  objection. 
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Patteson  J. — Under  the  24  Geo,  2,  c.  44,  the  notice  is 
required  to  be  given  one  month  before  the  suing  out  the 
writ,  and,  as  the  action  is  to  be  within  six  months,  there 
would  be  five  months'  interval  between  the  notice  and  the 
action,  whereas  under  the  Highway  Act,  there  would  be 
oalj  two  months.  But  I  do  not  see  that  this  makes  any 
difference  as  to  the  month's  notice  to  be  given  to  justices, 
ifld  therefore  the  clause  as  to  that  is  not  contradictory  of 
the  former  statute,  and  does  not  repeal  it. 


Williams  J.  concurred. 


Rule  absolute. 


The  QuKEN  V.  Kelk.  T*''"?//?'' 

June  24M. 

This  was  a  mandamus  calling  on  the  defendant  to  swear  ^  ^^^^^  drain- 

.   .  .  age  act  direct- 

iQ  one  C2arA:e  a  commissioner  for  draining  certain  lands  here-  ed  that  the 

inafter  mentioned,  to  which  writ  the  defendant  returned  com™ws>on*« 

should  be 

that  Clarke  was  not  duly  elected :  this  allegation  was  tra-  elected  by  the 
Tersed,  and  issue  was  joined  thereon.     The  case  was  tried  {h^**i"ndai*  ^ 
at  Nottingham  at  the  spring  assizes,  before  Bosanquel  J.,  within  the  pa- 
when  a  verdict  was  returned  for  the  crown,  subject  to  the  whether,  by  ' 

opinion  of  the  Court  on  the  following  case : —  the  term  «pro- 

-n  •  ^  '     '  A      A       pnetore    was 

By  an  act  passed  in  the  36th  Geo.  3,  intituled  ''  An  Act  meant  those 

who  had  the 
actual  control  of  the  lands,  or  the  strict  owners  in  fee. 
3.  Where  under  a  local  act  a  proxy  to  vote  may  be  appointed  by  writing,  the  writing 
must  be  stamped. 
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1840.         for  more  effectually  embanking,  draining,  preserving,  and 

J^^^^X^*^      improving  certain  low  lands  and  grounds  lying  and  being 
The  Queen  V«  o  •  . 

V.  at  Everton,  Scalptworth,  Gringley  on  the  Hill,  Misterton, 

Kelk.  ^mj  Walkeringham,  in  the  county  of  Nottingham/'  IF. 
Gauntlet/^  J.  Dowland  and  W.  Whitelock  were  appointed 
commissioners  for  putting  the  act  into  execution.  And  it 
was  enacted  that  upon  the  death,  refusal,  or  incapacity  to 
act|  of  W.  Gauntley,  or  of  any  succeeding  commissioner, 
to  be  appointed  by  the  proprietors  of  the  lands  within  the 
parishes  of  Everton,  &c.  intended  to  be  embanked  and 
drained  by  virtue  of  that  act,  it  should  be  lawful  for  the 
said  proprietors,  or  the  major  part  of  them  in  value,  from 
time  to  time,  at  any  meeting  to  be  held  for  that  purpose, 
within  such  time  and  with  such  formalities  as  are  mentioned 
in  the  act,  to  elect  one  other  commissioner  in  the  room  of 
such  commissioner  who  should  so  die,  Sec.  It  was  further 
enacted  that  it  should  be  lawful  for  the  trustees  for  the 
time  being  of  the  estate  of  Thomas  Magnus,  deceased,  lying 
and  being  in  the  parish  of  Everton,  to  apply  any  parts  of 
the  rents  and  profits  arising  from  such  estates  in  or  towards 
the  defraying  or  paying  the  rates  or  taxes  to  be  charged  or 
assessed  upon  the  lands  and  grounds  belonging  to  the  said 
trustees  by  virtue  of  the  said  act.  By  another  act^  passed 
in  the  41st  Geo.  S,  for  altering  and  amending  the  said  last 
mentioned  act,  it  was  enacted  that,  in  the  place  of  the  said 
commissioners  under  the  former  act,  three  special  commis- 
sioners should  be  nominated  and  appointed  by  the  respec- 
tive proprietors  of  lands  and  grounds  in  the  several  town- 
ships or  parishes  of  Everton,  Scalptworth,  Gringley  on  the 
Hill,  Misterton,  and  Walkeringham,  aforesaid.  And  it  was 
further  enacted  that  it  should  be  lawful  for  the  known  agent 
or  agents  for  the  time  being  of  each  and  every  proprietor 
entitled  to  vote  in  the  election  of  any  original  or  special 
commissioner,  or  for  any  other  person  or  persons  autho- 
rized and  empowered  by  any  note  in  writing,  signed  by 
such  proprietor  or  proprietors,  to  act  in  the  nominatioo 
and  appointment  of  such  commissioner  as  fully  and  effec- 


The  Queen 
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tuallj  as  if  such  proprietor  or  proprietors  in  whose  behalf        1840. 
he  or  they  shall  or  may  act,  was  or  were  present  at  any 
meeting  or  meetings  to  be  holden  for  that  purpose.  v. 

Francis  Raynes  had  been  heretofore  duly  nominated  and  ^^^' 

appointed  a  special  commissioner  under  the  authority  of 
the  said  acts  within  the  last  five  years,  by  the  proprietors  of 
hnds  and  grounds  within  the  townships  of  Everton  and 
Scalptworth,  and  shortly  previous  to  the  9th  May  last  be- 
came incapable  of  acting,  and  it  became  necessary  to  elect 
another  special  commissioner  in  his  place  accordingly.  On 
9th  May  last  a  meeting  was  held  at  Everton  under  the 
provisions  of  the  before  mentioned  act,  for  the  purpose  of 
electing  such  other  special  commissioner  in  the  place  of 
Baynes*  The  meeting  was  duly  held ;  and  all  the  requi- 
fltes  and  provisions  in  the  recited  acts  contained  for  con- 
vening such  meeting  for  electing  such  commissioner  having 
been  complied  with,  the  proprietors  of  the  lands  and 
grounds  in  Everton  and  Scalptworth  at  such  meeting  duly 
proceeded  to  elect  a  special  commissioner  for  those  town- 
ships in  the  room  of  F.  Raynes^  and  the  proceedings  there 
were  legally  conducted.  There  were  two  candidates  duly 
nominated  for  the  appointment,  the  said  Clarke  and  12. 
Weighman ;  and,  if  a  vote  given  for  Clarke  by  Mr.  T.  F,A. 
Bumaby,  on  behalf  of  the  trustees  of  the  Magnus  estate,  un- 
der the  circumstances  hereinafter  stated,  was  a  good  vote, 
then  Clarke  was  duly  nominated  and  appointed  by  the 
proprietors  of  the  lands  and  grounds  in  the  townships  of 
Everton  and  Scalptworth  in  the  place  of  Raynes,  as  in  the 
said  writ  alleged,  but,  if  not  a  good  vote,  then  Clarke  was 
not  so  duly  elected  and  appointed. 

A  decree  of  the  Court  of  Chancery  in  17S8  was  then  set 
out,  by  which  it  appeared  that  the  corporation  of  Newark 
had  been  in  the  habit  of  appropriating  to  their  own  use  the 
rents  and  profits  of  the  Magnus  estate,  and,  on  application 
to  the  Lord  Chancellor,  his  lordship  decreed  that  for  the 
future  a  receiver  should  be  appointed  by  the  vicar,  mayor. 
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1840.        senior  alderman,  and  churchwardens^  or  the  major  part  of 
J/^^X^"^      them ;  that  the  churchwardens  should,  with  the  privity  of 
V.  the  above,  make  all  the  payments  mentioned  in  the  decree; 

'  and  that  the  surplus  rents  should  be  applied  by  the  mayor, 
vicar,  senior  alderman,  and  four  churchwardens,  in  repairing 
the  church  of  Newark,  or  other  good  works  for  the  com* 
mon  weal  of  the  town.  Several  deeds  and  leases  were 
also  set  out,  by  which  it  appeared  that  the  mayor  and  al- 
dermen were  treated  up  to  5  Sc  6  Will.  4,  c.  76,  as  the 
owners  in  fee  of  the  Magnus  estate.  Ever  since  the  decree 
of  1 738  the  mayor,  vicar,  senior  alderman,  and  four  church* 
wardens,  have  appointed  the  receiver. 

In  pursuance  of  the  71st  sect,  of  the  Municipal  Reform 
Act,  5  &  6  Will.  4,  c.  76,  a  petition  was  presented  to  the 
Lord  Chancellor,  in  1836,  to  appoint  trustees  to  the  New- 
ark charities;  and  on  the  17th  December  in  that  year  hit 
lordship  appointed  a  list  of  twenty*one  persons  to  be  trus- 
tees of  Newark  charities,  expressly  naming  amongst  othen 
that  of  Magnus.  The  corporation  of  Newark,  on  the  lit 
January,  1836,  and  every  succeeding  1st  January,  have  ap* 
pointed  out  of  their  body,  according  to  and  under  the  7dnl 
sect,  of  the  Municipal  Reform  Act,  certain  number  of  per> 
sons  to  be  trustees  of  Magnus  charity  jointly  with  the  vicar 
and  four  churchwardens.  On  1st  January,  1838,  they  ap- 
pointed Mr.  Carparu  to  be  a  trustee  in  the  place  of  the 
mayor,  Mr.  Godfrey  in  the  place  of  the  senior  alderman, 
and  thirteen  persons  in  the  place  of  the  mayor  and  alder- 
men; and  the  receiver  appointed  by  the  parties  so  elected 
by  the  council  in  the  place  of  the  mayor  and  senior  alder- 
man, under  the  aforesaid  decree,  has  always  received  the 
rents;  and  the  parties  elected  in  the  place  of  the  mayor  and 
senior  alderman,  jointly  with  the  vicar  and  four  churchwar- 
dens, have  applied  them  and  managed  the  whole  business 
of  the  charity,  exactly  in  the  same  way  as  the  mayor,  vicar, 
senior  alderman,  and  four  churchwardens,  were  in  the  habit 
of  doing  before  the  passing  of  the  Municipal  Reform  Act 


The  Qu££N 
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Previously  to  the  said  meeting  at  Everton  on  the  9th         1840. 
May  last,  for  electing  a  special  commissioneri  the  mayor, 
senior  alderroaii,  vicar,  and  four  churchwardens^  as  trustees  v. 

of  Magnus  estate,  being  duly  convened,  met  at  the  town  K^^^* 
ball  in  Newark,  at  which  meeting  were  present  the  then 
mayor,  vicar  and  three  churchwardens  of  Newark,  and  it 
was  at  such  meeting  resolved  that  Clarke  was  most  eligi- 
ble, and  it  was  resolved  that  JBamaby,  the  town  clerk, 
should  be  authorized  to  attend  on  the  day  of  election,  and 
to  record  his  vote  on  behalf  of  the  trustees  in  favour  of  the 
plaintiff.  A  note  in  writing  or  proxy,  and  which  is  here- 
inafter set  forth,  authorized  Mr.  Burnaly  to  act,  in  the 
Domioation  and  appointment  of  such  commissioner,  for 
ibe  said  trustees,  which  note  in  writing  was  then  signed 
aocordiogly  by  the  mayor,  vicar  and  three  churchwardens, 
being  the  major  part  of  the  trustees  so  convened.  Pre- 
Tiout  to  the  said  meeting  on  the  9th  May,  Mr.  Burnaby 
abo  obtained  (though  no  meeting  was  called  of  the  thirteen 
tnistees)  a  note  in  writing,  signed  and  executed  by  seven  of 
tbe  thirteen  persons  so  appointed  by  the  town  council, 
lader  tbe  73rd  sect,  of  the  Municipal  Reform  Act,  in  the 
place  of  the  mayor  and  aldermen,  to  act  in  the  nomination 
and  appointment  of  such  commissioner,  for  such  major 
part. 

Tbe  following  is  a  copy  of  the  first  mentioned  proxy : — 

**  Wo  the  andersigned,  being  the  major  part  of  the  trustees  of  the 
eitate  of  ThomoM  Magnus^  deceased,  lying  and  being,  &c.  do  by  this 
note  in  writing  ander  our  hands,  in  pursuance  of  the  statute  in  this 
behalf  made  and  provided,  authorize  and  empower  Thomat  Fowke, 
Andrew  Bumaby,  John  Bast  Oliver^  and  Joseph  Phipps  Townsend,  of 
K^  or  any  one  of  them,  to  act  for  ns  in  a  nomina6on  and  appointment 
of  a  special  commissioner,"  &c,  &c. 

The  other  proxy  was  in  the  same  form.  Under  these 
luthorities  Bumaby  attended  the  meeting  at  Everton,  and 
voted  for  Clarke. 

The  proxies  were  not  stamped,  and  were  on  that  ac- 
count objected  to  at  the  trial. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
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1840.         under  the  circumstanceSy  it  in  proved  that  a  good  vote  vm 

^"^^^'^^^      given  for  Clarke  by  Mr.  Barnaby  in  respect  of  the  above 
The  Queen      ^  /  Jf  f 

v.  estate. 

Kelk.  "f  lie  ^23^  ^213  argued  on  a  former  day  (a)  in  this  term  by 

Whitehurst  for  the  crown,  who  contended^  first,  that  the 
words  **  proprietors  of  lands/'  in  the  S6  Geo.  S,  meant 
those  who  had  the  control  over  the  estate,  not  the  mere 
legal  owners  of  the  lands ;  that,  up  to  the  passing  of  the  5 
8c  6  Will,  4,  c.  76,  the  vicar,  senior  alderman,  and  church- 
wardens were  the  proprietors  ;  and  that  since  that  act  the 
members  of  the  council  chosen  under  section  73,  with  the 
vicar  and  churchwardens,  were  the  proprietors,  and  there- 
fore that  the  proxy  given  by  them  to  Mr.  Burnaby  wu 
good.  £dly.  It  is  contended,  however,  that  the  proxy 
could  not  be  given  in  evidence  without  being  stamped,  but 
the  only  head  in  the  stamp  act  to  which  a  proxy  can  be 
referred  is,  letter  of  attorney,  and  that,  it  is  submitted,  only 
includes  letters  or  powers  of  attorney  properly  so  called 
The  only  case  decided  upon  the  subject  is  Case  v.  Bat' 
nard(b\  decided  at  Guildhall  by  Lord  Tenterden,  who  held 
that  a  paper  authorizing  A.  to  sell  certain  property,  and 
thereout  pay  rent  and  expenses,  signed  by  B.,  did  not  re- 
quire any  stamp.  The  power  given  there  was  much  larger 
than  in  the  present  case,  for  Mr.  Burnaby  was  required  to 
do  a  single  act  and  had  no  discretion  whatever  given  him. 
The  present  point  was  raised  in  Monmouthshire  Canal  v. 
Kendall (c),  but  no  opinion  was  given;  and  it  seems  clear 
that  the  stamp  act  never  could  have  been  intended  to 
apply  to  a  case  of  this  kind,  for  otherwise  no  railway  or 
vestry  act  could  be  carried  into  execution. 

Waddington  contr^,  on  the  first  point  contended,  that 
the  corporation  were  the  proprietors  of  the  Magnus  estate 

(a)  June  3d,  before  Lord  Den-  (6)  2  Chitt.  St.  995. 

ntan  C  J.,  Littledale,  Patteton  and         (c)  4  B.  &  Aid.  458. 
Williams  Js. 


Kele. 
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up  to  the  passing  of  the  Municipal  Corporation  Act,  and        1840. 

since  ibat  statute  the  fee  had  either  vested  in  the  trustees    _^*j; 

The  Queen 

appointed  by  the  Lord  Chancellor^  or  in  the  heir  of  the  v. 

grantor  (a).  52dly.  The  Monmouthshire  Canal  Company  v. 
Kendall  (6)  shews  that  it  has  long  been  a  doubtful  ques- 
tion whether  a  proxy  should  not  have  a  stamp.  ''  Letter 
of  attorney''  is  not  the  only  head  under  which  a  proxy 
would  fall ;  '*  procuration"  comprehends  it  entirely,  the 
word  proxy  being  equivalent  to  procuracy,  as  is  shewn  by 
Campbell  arguendo  in  that  case.  The  meaning  of  pro- 
corator  is  given  by  Cicero^  in  his  oration  pro  Cacind, 
'*  omnes  sint  aut  appellentur  procuratores  qui  negotii  nos- 
trialiquid  gerant;"  and,  in  the  dictionaries,  "  alieno  nego- 
tio  praspositus/'  *'  alieni  juris  vicarius," — and  it  is  clear  that 
the  appointment  of  Mr.  Burnaby  brings  him  within  the 
above  definitions.  He  is  authorized  to  vote  for  a  commis- 
uoner,  and  the  terms  of  the  instrument  in  no  way  fetter 
Us  discretion  as  to  whom  his  vote  shall  be  given.  It  will 
be  seen  also  that  the  instrument  is  strictly  a  letter  of 
lUomey,  for  the  appointment  of  Clarke  to  be  a  commis- 
ttoner  purports  to  be  signed  by  the  proprietor  or  duly 

authorized  atiomies  of  proprietors. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — ^Two  questions  arise  in  this  case.  First,  what 
construction  ought  to  be  put  upon  the  words  *'  proprietors 
of  lands  and  grounds/'  in  the  two  acts  of  parliament  referred 
to  in  the  case.  If  these  words  necessarily  mean  **  the  per- 
soDs  who  have  the  legal  estate  in  the  lands  and  grounds/' 
4c  vote  given  by  Mr.  Burnaby  for  Mr.  Clarke  is  clearly 
bid.  The  legal  estate  appears  beyond  any  reasonable 
doabt  to  have  been  in  the  corporation  of  Newark  at  the 
time  of  the  passing  the  statute  5  &  6  Will.  4,  c.  76,  and  in 
them  solely,  but  they  held  it  as  trustees.     Their  estate 

(a)  On  this  point  h%  dted  Be      339;  PhUlipoU'i  Charity,  8  Sim. 

Orfcrd  CharUies,  3  Myl.  &  Cr.      ^^l- 

(6)  4  B.  &  Aid.  453. 
VOL.  IV.  O 


> 


CASES  IK  THE  QU£EN*8  BENCH, 

ceased  on  the  Ist  of  August,  1836,  by  virtue  of  the  71it 
section  of  the  act,  and,  at  trustees  were  appointed  by  the 
Lord  Chancellor  under  that  section,  the  legal  estate,  if  lot 
in  abeyance  altogether,  would  be  in  them;  bnt  MuBnrmig 
had  no  authority  to  vote  either  from  the  corporatioB  or 
those  trustees.     If,  however,  the  words  **  proprieUni  of 
lands  and  grounds'*  can  be  construed  in  a  popular  sense  to 
mean  *'  those  who  have  the  control  over  and  managenMOt 
of  the  lands  and  grounds,  and  receive  and  dispose  of  the 
rents  and  profits,  and  are  assessed  and  charged  under  the 
act,"  then  the  mayor,  vicar,  senior  alderman  and  church- 
wardens, or  the  trustees  appointed  by  the  town  council 
under  the  73d  section  of  the  Municipal  Corporation  Ad, 
arc  the  proprietors,  and  Mr.  Burnaby  had  authority  to  fote 
from  both  those  bodies,  and  his  vote  would  be  good.  The 
second  question  is,  whether  the  authority  under  which  Mr. 
Burnaby  acted  required  a  stamp.     The  act  41  Gto.  9  eai* 
powers  an  agent,  authorized  by  the  proprietor  by  a  note  in 
writing  signed  by  him,   to  vote.     The  stamp  act  requires 
that  all  letters  of  attorney,  and  every  deed  or  other  instm- 
ment  of  procuration,  should  be  stamped.     This  questioii 
was  raised  in  the  case  of  Tht  Mofunotithshire  Canal  Ctmh 
pany  v.  Kendall  {a),  but  was  not  determined,  the  Court 
holding  that  the  parties  were  not  at  liberty  to  dispute  it 
under  the  circumstances.     In  the  present  case  the  party  is 
clearly  entitled  to  take  the  objection.     It  was  argued  that 
no  stamp  was  necessary,  because  the  authority  gave  no 
discretion  to  Mr.  Burnaby  in  voting,  but  this  argument, 
supposing  it  to  have  any  weight,  is  not  founded  in  fact,  for 
on  referring  to  the  instrument  we  find  no  restriction,  nor 
does  it  state  for  whom  ^\. Burnaby  was  to  vote;  it  simply 
authorizes  him  to  act  for  the  persons  signing  it  in  the  no- 
mination and  appointment  of  a  commissioner.     He  might 
have  voted  for  any  candidate  he  chose.    As,  thercfbre,  Mr. 
Burnaby  was  by  the  instrument  substituted  for  the  propri- 
etors signing,  and  was  appointed  to  act  for  them^  wa  do 

(a)  4  B.  ar  Aid.  453. 


The  Queen 

V. 
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Dot  see  bow  it  is  possible  to  deny  that  the  writing  by  which  1840. 
he  was  so  appointed,  is  either  a  letter  of  attorney  or  an  in- 
itramcot  of  procuration;  and^  however  unwilling  to  yield 
to  an  objection  of  the  sort,  we  feel  ourselves  bound  to  hold  K^lk. 
that  the  authority  was  bad,  and  the  vote  bad.  Conse- 
qucBlly  it  is  unnecessary  for  us  to  express  an  opinion  upon 
the  first  point,  and  the  verdict  must  be  entered  for  the 
defendants. 

Verdict  for  defendants. 


Doe  on  the  demise  of  Elizabeth  Thomas  v.  Ann 

UEYNON.  JuneUUh. 

Ejectment  for  messuages  &c.  in  the  parish  of  Llan-  ^.J^  ^""j^  J" 
over,  Itc.    At  the  trial  at  the  Monmouthshire  spring  assizes,  widow,  for  life, 
18399  before  Erskine  J.,  the  lessor  of  the  plaintiff  claimed  daughters  ^^^ 
ooe-third  of  a  farm  at  Llannover,  under  the  following  devise  ^^^^n/f  Eiizo' 
iaike  will  of  William  Lewis,  dated  20th  June,  1801 :  in  fee,  mi      ' 

^  I  give  and  devise  all  my  messuage,  farm,  lands^  8cc.  i|legi|^ii^a(<3 
Oslo  mj  niece  Mary  Beynon,  of  the  city  of  Bristol,  widow,  named  Eliza- 
for  and  duriisg  the  term  of  her  natural  life,  and  from  and  ^s^f^i'lJ^X'^ 
after  ker  decease  unto  her  three  daughters,  Marj/,  Eliza^  only  Elizabeth 
bdh  aed  jdnn,  to  take  in  equal  parts  and  shares  as  tenants  ^escrbtioii  at 

is  coiiODy  and  not  as  joint-tenants,  and  to  their  heirs  and  the  time  of  the 

-  »     T  1   1         f     •     •  1        ii  r         w^^l  being 

usigns  for  ever.      it  appeared  by  admissions  that  Marj/  made,  a  legiti- 

%  motif  the  tenant  for  life,  had  intermarried  with  Wm.  Bey-  ^^^  daughter 
'  '  .  .  -^     Elizabeth  hav- 

swiMS  17859aad  had  three  daughters  by  hiiUi  viz.  Mary,  Ann  ing  been  dead 
(the  defendant)  and  Elizabeth.     Mary  Beynon  (the  daugh-  fi^Jsly?-'""' 
tw)  died  in  November^  1831,  and  Elizabeth  Beynon  in  Held,  that 
Amgamt,  1795,  aged  six  weeks.     William  Beynon  died  7th  ^"l^^ndmis^si-^^ 

ble  to  shew 
tWit  tke  testator  intended  bis  legitimate  daughter  as  devisee,  and  that  he  did  not  know 
oTftereestb. 

a.  Letters  mora  than  thirty  years*  old,  produced  from  the  proper  custody,  prove 
thtmselves. 

Sl  tktt  Meadant  mdaced  letters  thirty  years'  old,  purporting  to  be  addressed  to  her 
aotlitr,  and  proved  toat  she  was  living  with  her  mother  at  the  time  of  her  death,  when 
bcr  papers  and  leys  were  given  np  to  her: — Held,  that  the  custody  wss  proper. 

o2 
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1840.  October,  1797.  The  lessor  of  the  plaintifF  was  an  illegiti- 
mate daughter  of  Mary  Beynoii,  having  been  born  on  the 
(28th  August,  J  798,  and  was  christened  by  the  name  of 
JEHzaheth  Thomas,  daughter  of  Thomas  Thomas  and  Man/ 
Thomas,  late  Mari/  Beynon.  T.  Thomas  and  Mary  Bey* 
non,  the  widow,  intermarried  on  the  25th  March,  1799* 
Under  these  circumstances  the  lessor  of  the  plaintiff  claimed 
as  the  ''  Elizabeth,  daughter  of  Mary  Beynon,"  mentioned 
in  the  will.  The  defendant  contended  that,  under  the  term 
daughters,  prima  facie  only  the  legitimate  daughters  of 
Mary  Beynon  could  take,  and  proposed  to  prove  that  Mart/ 
Beynon  had  concealed  from  the  testator  the  birth  of  the 
lessor  of  the  plaintiff,  and  her  subsequent  marriage  with 
Thomas,  and  that  he  was  ignorant  of  it  and  of  the  death  of 
her  legitimate  daughter  Elizabeth.  This  evidence  was  ob- 
jected to  on  the  ground  that,  as  the  lessor  of  the  plaintiff 
was  the  only  Elizabeth,  daughter  of  Mary  JBeynon,  at  the 
time  of  the  making  of  the  will,  the  other  Elizabeth  having 
been  dead  six  years,  there  was  no  ambiguity,  and  parol  evi- 
dence was  inadmissible.  The  learned  judge  received  the 
evidence  on  the  ground  that,  under  the  description  of 
*'  daughters,*'  prim&  facie  legitimate  daughters  only  were 
meant,  and  that,  if  there  was  any  evidence  that  the  lessor  of 
the  plaintiff,  as  an  illegitimate  daughter,  was  intended^  it  was 
competent  to  the  defendant  to  give  evidence  to  rebut  that 
presumption.  Thomas,  the  second  husband  of  Mary  Bey- 
non,  was  then  called,  and  some  letters,  above  thirty  years 
old,  purporting  to  come  from  the  testator  to  Mary  Beymn, 
his  wife,  were  put  into  his  hands.  He  recollected  these 
letters  being  given  to  his  wife  from  time  to  time  by  one 
Coombes,  a  carrier,  who  travelled  between  Bristol,  where 
they  lived,  and  Pennypond,  where  the  testator  lived.  They 
contained  money  &c.,  and  proved  the  facts  set  up  in  the 
defence.  These  letters  were  produced  from  the  custody  of 
the  defendant,  who  lived  with  her  mother,  Mary  Thomas, 
up  to  the  time  of  the  death  of  the  latter,  all  of  whose 
papers,  keys,  &c«  were  then  given  up  to  defendant.    The 
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reception  of  these  letters  was  objected  to,  on  the  ground  |^40. 
of  the  handwriting  of  the  testator  not  having  been  proved, 
and  of  the  custody  from  which  they  were  produced  being 
improper.  The  learned  judge  admitted  them,  and  left  it 
to  the  jury  whether  the  testator  intended  his  legitimate 
daughter,  or  the  lessor  of  the  plaintiff,  by  the  description 
of**  Elizabeth;*'  the  jury  found  the  former,  and  the  verdict 
passed  for  the  defendant. 

R.  F.  Richards  having  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  improper  reception  of  evidence, 

Talfourd  Seijt.  now  shewed  cause  (//).  1.  The  question 
on  this  devise  is,  who  was  the  Elizabeth  intended  by  the  tes* 
tator,  and  the  jury  have  disposed  of  it  by  finding  that  it  was 
Dot  the  lessor  of  the  plaintiff.  Under  the  term  '*  daughter," 
the  lessor  of  the  plaintiff,  as  an  illegitimate  child,  would  not 
take,  unless  there  were  strong  extrinsic  evidence  to  shew 
that  it  was  so  intended  by  the  plaintiff (6).  It  lay  there- 
fore upon  the  plaintiff  to  supply  that  evidence.  But  the 
eridence  completely  shewed  that  it  was  the  legitimate 
daughter  that  the  testator  intended,  2.  The  letters  being 
thirty  years  old,  and  produced  from  the  proper  custody 
proved  themselves,  the  rule  of  law  extending  to  letters  as 
well  as  to  deeds  or  wills ;  Wynne  v.  Tyrwhitt  (c) ;  and  the 
point  was  expressly  so  ruled  on  the  two  trials  of  Beer  v. 
Ward  id). 

R.  V*  Richards  and  Carrington  contrd.  1 .  No  evidence 
It  all  was  admissible  to  explain  the  will.  There  never  was 
any  ambiguity  in  its  terms,  so  as  to  call  for  any  evidence  of 
the  testator's  intention.  The  lessor  of  the  plaintiff  was  the 
only  Elizabeth  ^ daughter  of  Mary  Beynon"  both  at  the 
time  of  the  making  of  the  will  and  at  the  time  of  the  testa- 
tor^s  decease.  Elizabeth,  the  legitimate  daughter,  died  six 
years  before  the  making  of  the  will,  and  there  is  no  instance 

(«)  On  a  former  day  in  this  term.  (c)  4  B.  &  Aid.  376. 

(})  See  W^m  on  Eridence  in  {d)  Phill.  £v.  652,  n.  (4),  8tli 
Aid  of  Wills,  p.  99  (3d  ed.}.  ed. 
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1840.  where  there  has  been  applied  to  a  will  extrinsic  eTideoce 
of  a  state  of  facts  so  long  prior  to  its  being  made.  If  there 
had  been  two  Elizabeths  at  the  time  of  the  making  the  will, 
then  evidence  of  intention  might  have  been  supplied,  ac- 
cording to  the  case  mentioned  in  Cheyney^s  case  (a);  bot  ai 
the  lessor  of  the  piaintiiT,  and  no  one  else,  answered  the 
description  in  the  will^  all  other  evidence  was  inadmissible. 
It  is  true  that  "  daughters''  or  "  children,**  where  descriptive 
of  a  class,  would  exclude  illegitimate  children,  as  was  held 
in  Wilkinson  v.  Adam{b)  and  Swaine  v.  Kennerley {c)\  but 
where  the  term  is  used  as  descriptive  of  persons,  illegiti- 
mate children  may  take  under  it  jointly  with  legitimate; 
Gill  v.  Shelley  {d),  2.  The  question  as  to  the  admissi- 
bility of  the  letters  is  of  great  general  iniportance,  and 
has  never  been  solemnly  decided;  Beer  v.  fVard{e)  wai 
a  nisi  prius  decision.  Wynne  v.  Tyrwhitt  {f)  dedded 
only  that  entries  in  a  steward's  books,  thirty  years  old,  and 
coming  from  the  proper  custody,  proved  themselves.  Ba^ 
that  case  and  the  cases  of  ancient  deeds  and  wills  an 
wholly  distinguishable  from  the  present.  Where  propert] 
exists,  it  is  reasonable  to  suppose  that  ancient  documents 
tracing  down  the  title  to  that  property,  and  found  in  tfai 
hands  of  the  owners  of  it,  are  authentic,  and  it  is  expe 
dient  to  dispense  with  the  formal  proof  that  more  recen 
documents  would  require.  Yet  even  if  such  deeds  an 
produced  from  a  custody  not  connected  in  interest  witi 
the  property,  such  for  instance  as  the  British  Muaeun 
or  Bodleian  Library  (g),  they  are  inadmissible.  But»  i 
ancient  letters  are  to  be  admitted,  what  test  can  there  bi 
of  proper  custody  ?  A  defendant  produces  a  letter  thirt; 
years  old,  addressed  to  himself,  and  decisive  on  the  point  ii 
issue :  ^Yhat  corroboration  can  it  be  of  its  authenticity  tha 
it  is  produced  by  the  party  to  whom  it  purports  to  be  ad 

(a)  5  Rep.  68.  (f)  Phill.  Ev.  658,  o.  (4),  8th  ed 

(6)  1  Vcs.  &  B.  422.  (/)  4  B.  &  Aid.  376. 

(c)  t  Ves.  &  B.  4<39.  (g)  Mkhell  v.  BMeis,  citod  ii 

(J)  WigRim  on  Evidence,  31,      Svimnertonv.MarpdsefSiijfir^ 

(2d  ed.)  3  Taant.  91. 
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dressed.  In  tho  case  of  ancient  writings,  comparison  of 
handwriting  it  required  to  authenticate  the  document,  and 
it  would  seem  that  in  the  case  of  letters  there  is  a  still 
stronger  necessity  for  some  proof  of  the  handwriting  of  the 
pirtj.  No  evidence  at  all  was  produced  of  the  testator 
kaving  given  the  letters  to  the  carrier. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court — In  this  case  two  questions  on  points  of  evidence 
■rose,  both  of  sufficient  importance  to  require  much  con- 
sideration. Landed  property  was  devised  by  will,  dated  in 
1801,  to  Mar^  Btymm  for  life,  remainder  to  her  three 
daughters,  Mary,  Elizabeth  and  Ann,  in  fee.  The  lessor 
of  the  plaintiff  claimed  to  be  Elizabeth.  Mary  Beynoti 
had  bad  three  legitimate  daughters  born  in  the  order,  and 
named,  as  stated  in  the  will.  Elizabeth  only  lived  six 
months,  and  had  been  dead  between  five  and  six  years  at 
the  date  of  the  will.  Mary  and  jlnn  were  then  living. 
Mary  Btynon  became  a  widow  in  1797*  Afterwards  and 
before  the  date  of  the  will  she  had  an  illegitimate  daughter, 
whom  she  named  Elizabeth,  and  who  is  the  lessor  of  the 
plaintiff.  The  learned  judge  held  that  the  words  of  the 
will  primft  facie  imported  legitimate  children,  and  that, 
although  the  illegitimate  daughter  might  be  included,  yet  it 
lay  on  the  lessor  of  the  plaintiff  to  shew  that  the  testator  so 
intended.  Evidence  was  gone  into,  and  the  jury  were 
fully  satisfied  that  the  testator  intended  Elizabeth,  the  legi- 
timate  daughter,  whom  he  did  not  know  to  be  dead,  and 
not  the  lessor  of  the  plaintiff,  of  whose  existence  he  was 
ignorant,  and  whose  birth  had  been  studiously  concealed 
from  him.  On  the  argument  in  support  of  a  rule  for  a  new 
trial,  the  reception  of  this  evidence  was  objected  to  on  the 
ground  that,  as  a  person  existed  at  the  time  of  the  making 
of  the  will  who  fully  answered  the  description  in  the  devise, 
there  was  no  ambiguity,  and  of  course  no  evidence  could 
he  admisaible  to  remove  any,  still  more  as  that  person  was 
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the  only  one  who  did  answer  the  description.  And  it  was 
further  urged  that,  although  another  person  formerly  ex< 
isted  who,  if  living,  would  also  have  answered  even  more 
fully  the  description  in  the  devise,  yet  that  the  death  of 
that  person  conclusively  prevented  the  application  of  the 
words  of  the  devise  to  her.  But  that  death  is  in  truth  a 
mere  accident,  and  can  have  no  other  effect  in  determining 
the  sole  point  in  issue — the  meaning  attached  by  the  testa- 
tor to  his  own  language — than  by  shewing  the  improbability 
of  the  intention  supposed.  Under  these  circumstances,  we 
think  that  the  learned  judge  was  right  in  requiring  acme 
proof  that  the  testator  intended  to  include  the  illegitimate 
daughter  Elizabeth  in  the  devise  in  question,  and  that,  in 
order  to  establish  or  to  rebut  that  proposition,  all  the  cir- 
cumstances of  the  family,  the  intercourse  which  the  testator 
had  with  Mrs.  Beynon  and  her  children,  and  his  knowledge 
of  their  number  and  names,  were  properly  laid  before  the 
jury,  and  that  it  was  the  duty  of  the  jury  to  interpret  tBe 
devise  with  reference  to  all  such  evidence.  No  declarations 
of  the  testator  were  in  this  case  offered  in  evidence,  and 
therefore  the  distinctions  taken  in  some  recent  cases  on  that 
head  need  not  be  examined.  Another  objection  was  taken 
on  the  argument,  viz.  the  reception  of  letters  thirty  yean 
old,  purporting  to  be  written  by  the  testator  to  Mrs.  Bgf- 
non,  without  proof  of  his  writing.  In  fact  there  was  evi- 
dence to  shew  that  those  identical  papers  had  been  sent  bj 
the  testator  by  a  carrier,  about  the  time  of  their  date,  to 
Mrs.  Beynon.  We  do  not  think  it  necessary  that  it  should 
be  so  proved,  but  in  conformity  with  what  was  done  al 
Nisi  Prius  by  Lord  Dallas  C.  J.  in  the  case  of  Beer  v. 
Ward  {a),  we  think  that  they  were  properly  admitted.  Some 
questions  were  attempted  to  be  raised  as  to  their  coming 
from  the  proper  custody,  but  the  objection  on  that  ground 
entirely  failed.  There  is  therefore  no  reason  for  a  nen 
trial,  and  the  rule  must  be  discharged. 

Rule  discharged  (i). 


(a)  Phill.  fiv.  QS%  n.  (4),  8tli  ed.      (6)  See  Doe  d.  AUen  v.  Alien^  pmi 
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WHYTBt?.  Rose.  Wednetdav, 

jx  .  !••/*•  •   •  June  24th. 

i/£BT  on  an  annuity  deed  by  the  plaintitiy  as  admiuistra-  To  a  declara- 
tor of  Ellen  Davy,  the  annuitant.     The  plea  set  out  on  jj^" j^^^j*^^^ 
oyer  the  letters  of  administration  granted  by  the  Archbishop  by  an  admiois- 
of  Canterbury,  of  the  date  of  l6th  January,  1838,  in  which  made'profert 
the  intestate  was  described  as  Ellen  Davy,  formerly  Loner-  of  letien 

granted  by  the 

gan,  spinster,  late  of  Halifax,  in  Nova  Scotia,  deceased.  Archbishop  of 

and  averred  that  before  and  at  the  time  of  the  death  of  the  ^^^^'jl'"?'  . 

the  defendant 

said  Ellen,  to  wit,  on  the  6th  October,  1835,  the  indenture  pleaded  that 
in  the  declaration  mentioned  was  without  the  province  of  ^^^  intestate's 
Canterbury,  to  wit,  at  Dublin,  in  the  kingdom  of  Ireland,  ^^^^  ^he  in- 

denture  was 

and  was  not  then,  at  the  time  of  the  death  of  the  said  Ellen,  **  without  the 
to  be  administered  within  the  diocese  of  Canterbury,  but  P">^"»ce  of 

•'  Canterbury,  to 

on  the  contrary  thereof,  was  then  of  the  notable  goods  of  wit,  at  Dublin, 
the  said  Ellen  to  be  administered  within  the  kingdom  of  Jj^f  i^^S^f.?*" 

Ireland.  and  was  not 

Special  demurrer,  setting  out  for  cause,  that  it  is  not  diocese  of^ 
alleged  or  shewn  in  the  said  plea  that  the  said  indenture  Canterbury, 
was,  at  the  time  of  the  death  of  the  said  Ellen,  bona  no*  notable  goods 

tabilia  or  assets  within  any  province  or  diocese  of  England,  ^C^''®  ?f^^ 

•      •w^tt  •       •  •     •     eo,  to  oe  ao* 

or  that  the  said  Ellen  had  at  the  time  of  her  death  within  ministered 

this  realm  any  other  assets  or  goods  whatsoever;  but,  on  T-*  iV ^^f 
the  contrary,  the  plea  shews  the  said  Ellen  and  the  said  Ireland :" — 
indenture  to  have  been  beyond  seas  at  the  time  of  her  death,  cient'defence 
and  does  not  in  any  manner  iuvalidate  the  grant  of  the  ad-  although  the 
ministration  to  the  plaintiff,  or  plamtitt  s  title  to  sue  on  deny  that  any 
the  said  indenture.    Joinder  in  demurrer.  ^"*?  adminis- 

.  tration  had 

The  case  was  argued  in  £aster  term  last  (a).  been  obtained, 

and  did  not 
J.  IV.  Smith  in  support  of  the  demurrer.     The  point  on  fu^sdicuon  In 
which  the  defendant  relies  is  not  sufficiently  raised  by  the  Ireland  the 

,  «    -r  •  •    •  1  •  ,    rr«i      indenture 

plea,  and,  if  it  were,  it  is  no  answer  to  the  action.     1.  1  he  ought  to  have 

been  adminis- 
(e)  April  28,  before  Lord  Daman  C.  J.,  Lillledale,  Patteson  and  tered,  and 

Cderidge  Js.  that  the  Court 

would  take 
notice  that  b?  the  words  Kingdom  of  Ireland  were  intended  tliat  part  of  the  United 
Kingdom  of  Ureat  Britain  and  Ireland  called  Ireland. 
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1840.  plea  alleges  that  the  deed  on  which  the  action  was  brought 
was  without  the  province  of  Canterbury^  but  does  not  allege 
that  it  was  within  any  other  diocese  in  which  probate  can 
be  granted.  It  mentions  the  kingdom  of  Ireland,  but  there 
is  no  such  kingdom,  and  the  Court  cannot  take  notice  ju- 
dicially that  Ireland  is  meant,  or  that  that  country  possesses 
any  jurisdiction  to  grant  administration  of  wills.  But  the 
plea  is  in  effect  a  plea  to  the  jurisdiction  of  the  arch- 
bishop, and  therefore  it  should  have  given  the  plaintiff 
a  better  writ.  [Lord  Denman  C.  J.  I  doubt  whether  that 
rule  applies,  except  where  another  common  law  jurisdic- 
tion is  suggested.]  The  principle  applies,  because  it  may 
be  that  the  deceased  died  in  a  country  where  there  was  no 
competent  Court  to  grant  probate,  or  where  a  deed  may 
not  be  considered  a  specialty,  and  would  therefore  follow 
the  person  of  the  deceased,  and  it  is  not  alleged  where 
the  deceased  died.  But,  if  the  deceased  was  domiciled 
in  England,  the  rights  of  the  party  constituted  represen- 
tative in  England  **  are  not  limited  to  the  personal  pro- 
perty in  England,  but  extend  to  such  property  wherever 
locally  situate:"  Spratt  v.  Harris (a\  per  Sir  J.  NichoU, 
and  Price  v.Dewhirst{b).  In  that  case  the  testator  died  in 
France,  leaving  a  will  disposing  of  property  in  France,  and 
it  was  held  that  probate  was  rightly  granted  by  the  Preroga- 
tive Court  of  Canterbury.  2,  Even  if  the  plea  were  pro- 
perly framed  the  rule  is  clear  that  a  foreign  administrator 
cannot  sue  in  England  till  he  has  obtained  probate  here;  1 
Will.  Executors,  226(c).  *'  If  a  foreign  executor  should  find 
it  necessary  to  institute  a  suit  here,  a  personal  representative 
must  be  constituted  to  administer  ad  Ntem,*^  per  Richards  B., 
in  Attorney  General  v.  Cockerell{d),  Tourton  v.  Flower  {e), 
Lowe  V.  Fairlie  (/),  and  Logan  v.  Fairlie  (g),  establish 
the  same  point.  The  last  case  cited  was  one  of  adminis- 
tration granted  in  the  British  dominions  in  India,  but  it 

(a)  4  Hagg.  Ecc.  Rep.  405.  (f)  3  P.  Wms.  S69. 

{b)  4  Mjrino  &  Cr.  76.  (/)  2  Madd.  101. 

(c)  2nd  ed.  (g)  2  Sim.  &r  Sta.  984. 
id)  1  Price,  179. 
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was  held  that,  to  institute  a  suit  in  this  country,  the  admi-  i840. 
oistnitor  must  clothe  himself  with  an  English  probate.  But 
Ireland  is  as  much  a  foreign  country  in  these  matters  as 
India.  The  second  point,  decided  in  Carter  v.  Crost{a),  is 
eipresa  that  Irish  letters  of  administration  are  not  sufficient, 
where  the  plaintiff  sues  here  as  administrator^  though  it  is 
admitted  that  they  may  be  sufficient  where  he  sues  here  in 
his  own  right,  and  makes  titles  through  Irish  letters  of 
administration.  Swift  v.  Swift  (6)  is  a  converse  of  the  deci- 
sion, by  the  Courts  in  Ireland.  There,  a  person  who  had 
been  arrested  on  a  ne  exeat  regno  for  a  debt  due  to  an  intes- 
tate,  by  a  person  who  had  obtained  administration  in  Eng- 
land, was  discharged  because  no  administration  had  been 
taken  out  in  Ireland. 

Sir  F.  Pollock  contrd.  1 .  The  plea  is  not  strictly  a  plea  to 
the  jurisdiction,  and  it  was  unnecessary  to  shew  a  jurisdiction 
ebewhere.  There  are  many  cases  where  the  jarisdiction  may 
be  excepted  to  without  shewing  another  jurisdiction,  as  for 
instance  in  the  case  of  crimes  committed  abroad  before  the 
statute  allowing  in  some  cases  a  trial  here.  As  to  the  do- 
micile not  being  shewn,  the  common  law  takes  no  notice  of 
it  nor  of  the  law  of  foreign  countries.  Coke,  Comyn,  Finer, 
Bacon  and  Blachtone,  are  all  silent  upon  domicile.  9.  The 
question  here  is,  whether  the  Archbishop  of  Canterbury 
has  any  jurisdiction  over  a  specialty  in  Ireland.  By  art.  5 
of  the  Act  of  Union,  39  8l  40  Oeo.  3,  c.  67|  the  churches 
of  England  and  Ireland  are  united  into  one  church,  and  the 
Court  will  take  notice  that  there  is  no  part  of  Ireland  that  is 
not  snbject  to  some  ecclesiastical  jurisdiction.  The  law  of 
both  countries  is  the  same,  and  therefore  it  is  not  like  asking 
the  Court  to  take  notice  of  any  foreign  law,  as  of  the  Scotch. 
[Coleridge  J.  Does  your  argument  go  the  length  of  con- 
tending that  an  Irish  probate  would  be  sufficient  for  a 
plaintiff  to  sue  with  in  this  country  ?  for,  if  so,  that  is  con- 
trary to  what  was  laid  down  by  Richards  B.]  There  is  no 
decision  since  the  Act  of  Union  that  an  Irish  probate  would 

(a)  Oodb.  dd.  (6)  X  Ball  &  B«att  Z26. 
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1840.  not  be  sufficient.  By  the  31  Edw.  S,  c.  11,  the  ordinary 
is  to  grant  probate,  and  it  seems  to  have  been  always  as- 
sumed that  the  ordinary,  whether  English  or  Irish,  was  the 
proper  person  to  grant  probate.  Thus,  in  Comyn,  Admi- 
nistrator, B.  3,  if  one  **  has  bona  notabilia  in  Ireland  and 
also  in  England,  it  shall  be  granted  by  the  Archbishop  of 
Dublin  for  the  goods  in  Ireland,  and  by  the  Archbishop  of 
Canterbury  for  the  goods  in  his  province,''  citing  1  RolLQOS, 
1.  40.  So  also  3  Bac.  Abr.  460  (a).  But,  if  there  are  no  bona 
notabilia  in  England,  where  is  the  necessity  for  an  English 
probate  F  Curiie  v,  Bircham{b)  also  shews  that  an  Irish 
probate  would  be  sufficient.  But  all  that  it  is  necessary  to 
contend  for  here  is,  that  an  Irish  probate  is  required :  whe- 
ther an  English  probate  ad  litem  is  also  necessary  is  ano- 
ther question. 

J. IV,  Smith,  in  reply.  If  any  facts  are  left  doubtful  by  the 
defendant  on  the  record,  it  must  be  intended  that  the  Arch- 
bishop of  Canterbury  had  jurisdiction ;  otherwise  every  de- 
claration in  which  profert  is  made  of  a  prerogative  probate 
would  be  demurrable.  If  it  is  not  necessary  to  allege  ano- 
ther jurisdiction  in  the  plea,  it  is  singular  that  all  the  pre- 
cedents in  which  a  Canterbury  or  York  probate  is  sought  to 
be  avoided  should  be  otherwise :  Yeomans  v.  Bradshaw(c\ 
Hilliard  v.  Cox{d),  Chitt.  Plead.  6th  ed.  815.  All  that 
the  plea  shews  is,  that  the  deed  was  not  bona  notabilia  in 
the  province  of  Canterbury,  but  that  does  not  exclude  the 
Archbishop  of  Canterbury's  jurisdiction,  as  is  shewn  by 
Spratt  V.  Harris  (e),  where  a  Canterbury  probate  was  held 
valid  as  to  goods  in  France.  And  indeed,  even  if  an  Irish 
probate  w*ere  necessary,  it  would  be  assumed  that  the  pro- 
bate of  the  Archbishop  of  Canterbury  had   been  granted 

upon  the  production  of  one. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 

(•)  7di  ed.  (d)  \  Salk.  37. 

{h)  I  D.  &  R.  35.  (0  4  Hagg.  £cc.  Rep.  405. 

(c)  C«rtk  373. 
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Court. — This  was  an  action  of  debt  on  an  indenture  made  1840. 
between  the  intestate  and  the  defendant.  The  plaintiff 
made  profert  of  letters  of  administration  granted  by 
the  Archbishop  of  Canterbury.  The  plea  shews  that  the 
intestate  was  a  British  subject  and  died  at  Halifax  in  Nova 
Scotia ;  that  at  the  time  of  her  death  the  indenture  was  at 
Dublin,  in  Ireland,  and  was  bona  notabilia  to  be  adminis- 
tered there.  To  this  plea  there  was  a  demurrer,  shewing 
for  cause  that  the  plea  does  not  shew  bona  notabilia  in  any 
province  or  diocese  in  England  without  the  province  of  Can- 
terbury, but,  on  the  contrary,  shews  that  the  indenture  was 
beyond  the  seas.  It  was  argued  that  the  plea  was  in  the 
nature  of  a  plea  to  the  jurisdiction  of  the  archbishop,  and 
ought  to  shew  a  proper  jurisdiction.  This  is  not  strictly 
so;  it  is  a  plea  in  bar,  but  still  it  may  be  true  that  it  ought 
to  shew  some  other  jurisdiction,  because  it  may  be  that  the 
letters  of  administration  of  the  Archbishop  of  Canterbury 
are  in  all  cases  good,  unless  it  be  shewn  that  the  granting 
them  belongs  to  some  one  else.  Now,  if  this  indenture 
had  been  alleged  1o  have  been  in  the  province  of  York,  there 
is  no  doubt  that  the  plea  would  have  been  good.  The  ques- 
tion is  therefore  reduced  to  this,  whether  the  Court  is  bound 
to  take  judicial  notice  that  the  granting  letters  of  administra- 
tion of  goods  in  Ireland  belongs  to  some  authority  there. 
We  take  the  words  of  the  plea  *'  the  kingdom  of  Ireland,'' 
to  mean  ''  that  part  of  the  united  kingdom  of  Great  Britain 
and  Ireland  called  Ireland,"  no  doubt  we  are  bound  to  take 
such  judicial  notice.  In  2  Lev,  86,  Shaw  v.  Stoughton,  dic- 
tum fuit  per  Hale,  et  nemy  deny,  si  home  morust  aiant  biens 
en  les  several  provinces  de  York  et  Canterbui^  several  ad- 
ministrations doint  estre  commit  et  issint  si  en  Angleterre 
et  Ireland.  But  it  is  said  that  Irish  letters  of  administration 
would  not  enable  the  administrator  to  sue  here.  The  cases 
cited  by  no  means  establish  that  proposition  as  regards  an 
action  for  goods  In  Ireland,  whatever  may  be  the  case,  if  the 
action  be  for  goods  in  England ;  but  at  all  events  they  do 
not  dispense  with  Irish  letters  of  administration,  even  if  it  be 
necessary  to  add  English  letters  ad  litemi  which  the  letters 


20i  CASD  DT 1SE  arm's  butch, 

establishes  that  the 

Jurisdiction  over 

jadgf  nt  must  therefore 

t  for  the  defendant 


ITrrfarirfij,  BaTIXT  r.  AsHTOX. 

Aa^so*.     Indebitatus  aas«B|wi(  for  nonej  pakl  to  the  de- 

psft  psyncot 

by  a  dcfeod-         Pka :  the  Sutate  of  limitetions* 

debtootof  the  ^  ^  ^™1  before  AUermm  B.,  at  the  Liverpool  spring 
Sutote  of  asaiaes,  1899,  a  qnestioB  was  raised  whether  a  demand  oa 
uoder9Geo.4^  aocoant  of  94i*p  momej  lent  to  the  defendant  in  Decemberi 
^!.^!:/'   I     li^»  was  not  taken  ont  of  the  Sutute  of  Limitations  bj 

tnuft  not  only 

beinwniiiig,  his  acknowledgaMBty  aader  the  following  circumstancef, 
by  hiinr^^"^^^    ^  ^  part-payment  in  April,  1833.    The  defendant  had  been 

clerk  to  the  plaintiff,  and  the  following  entry  in  his  hand- 
writing in  the  plainttf 's  ledger  was  the  acknowledgment 
relied  on: — 

Mr.  Thomas  Askiim  (tbo  defendiiot),  with  Mr.  B«y&ry* 
Dr.  Cr. 

1829.  1833. 

D«e.  19.  To  c«Bh  lent  yoa  to  April  17.  By  cash  from  your 

settle  the  action  father  on  account 

in  M'CkUmd  v.  of  the  34/.  lent    £10  3 

your  father     .     .  £24 

The  two  items  above  were  followed  by  various  other 
iteniji  on  either  side  of  the  account.  The  whole  entry,  with 
the  heading  of  the  defendant's  name,  was  in  his  handwritiDg, 
but  it  was  not  otherwise  signed.  At  what  time  the  heading 
was  written  did  not  appear.  Verdict  for  the  defendaati 
subject  to  a  motion  to  enter  the  verdict  for  the  plaintiff  for 
7.9,1  105.  9d. 

A  rule  nisi  having  been  obtained  in  the  following  Easter 
termi 

Wijirtkf  ind  If «  A  If ofioii  now  shewed  caose*  The 
9  C?€9«  4^  c*  14^  8#  1^  after  ciiactnig  ^  Aat  no  iduiuwledg^ 
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nMot  or  promise  by  words  only"  shall  take  a  case  out  of  the  i840. 
Statnte  of  Limitations,  nnlesa  the  acknowledgment  or  pro- 
mise shall  be  in  writing  and  **  signed"  by  the  party  charge- 
able,  provides  that  **  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment  of  any  prin- 
cipal or  interest  made  by  any  person  whatsoever/'  The 
tffed  of  a  payment  by  the  defendant  is  saved  by  the  proviso, 
but  the  evidence  of  such  payment,  when  the  evidence  con- 
sists of  an  acknowledgment  by  the  defendant,  must,  by  the 
previous  part  of  the  section,  be  *^  in  writing  and  signed  ^  by 
him.  "  No"  acknowledgment  by  words  only  is  sufficient, 
whether  it  be  of  a  part-payment  or  of  the  original  liability. 
WillU  v.Newham{a),  (recognized  in  Waters  v. Tompkins (b),) 
which  decides  that  a  verbal  acknowledgment  of  the  pay- 
ment of  part  of  a  debt  is  insufScient,  governs  the  present 
case,  for  the  present  acknowledgment,  though  written,  is  not 
ugned  by  the  party  charged,  and  therefore  ia  of  no  greater 
force  than  a  mere  verbal  acknowledgment.  The  policy  of 
the  statute,  which  was  to  guard  against  the  misrepresenta^ 
tion  of  what  may  have  been  said  by  the  party  charged^ 
would  exclude  an  alleged  verbal  acknowledgment  by  the 
defendant,  whether  of  a  payment  or  of  any  thing  else* 
"  The  payment  of  principal  or  interest,"  says  THndal  C.  J., 
in  fVyait  v.  Hodson  (c),  ^  stands  on  a  different  footing  from 
die  nuiking  of  promises,  which  are  often  rash  or  ill  inter- 
preted, while  UKMiey  is  not  usually  paid  without  delibera- 
tion; and  payment  is  an  unequivocal  act,  so  little  liable  to 
misconstruction  as  not  to  be  open  to  the  otgection  of  an 
ordinary  acknowledgment."  These  observations  apply  to 
the /act  of  payment,  when  proved,  but  not  the  mode  of 
proving  that  fact  by  the  verbal  acknowledgment  of  the  de- 
fendant. The  statute  is  construed  so  as  to  protect  the  party 
charged  :  Hyde  v.  Johnson  {d),  where  it  was  held  that  an 
acknowledgment  signed  by  the  debtor's  agent,  was  not 
sufficient. 
The  defendant's  name  at  the  top  of  the  account  was  pro- 

(a)  3  Y.  &  J.  51 9.  (c)  8  Bbg.  SIS. 

(^)  3  &i  BL  Ic  R.  7S3.  id)  3  Scott,  289. 
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1840.         bably  written  at  the  time  of  commencing  the  account  in 
]829»  and  not  contemporaneously  with  the  item  in  1833. 

Wightman  contrs^.  Willis  v.  Newham  {a)  does  not  ap- 
ply. The  acknowledgment  of  part  payment  in  this  case 
was  not  proved  by  "  words  only,"  but  by  the  defendant's 
own  handwriting;  and  the  exposition  of  Willis  v.  Newham 
in  Waters  v.  Tompkins  (b)  shews  that  the  former  authority 
is  to  be  confined  to  verbal  acknowledgments  only.  [Pat" 
teson  J.  Where  written  words  are  required  by  the  statute, 
must  they  not  also  be  signed  words  ?]  In  Trentham  v.  De- 
verill  (c)  there  was  no  direct  evidence  of  payment,  and 
Willis  V.  Newham  {a)  seems  to  have  been  understood  of 
oral  admissions  only. 

Lord  Denman  C.  J. — I  confess  that  if  I  had  to  con- 
strue the  statute  without  reference  to  cases  already  decided, 
I  should  have  thought  payment  and  acknowledgment  were 
to  be  treated  as  two  things  entirely  different,  and  that  pay- 
ment might  be  proved  by  any  evidence  that  would  have 
been  sufficient  before  the  statute;  consequently  that,  if 
proved  by  acknowledgment^  the  acknowledgment  need 
not  be  in  writing,  or,  if  in  writing,  signed.  But  the  cases 
in  the  Exchequer  put  a  different  construction  upon  the  act. 
This  case  must  be  governed  by  them,  and  I  yield  to  them 
without  reluctance,  for,  no  doubt,  if  the  point  had  occurred 
to  the  framers  of  the  act,  they  would  have  provided  for  it 
in  conformity  with  those  authorities,  which  clearly  advance 
the  policy  of  the  act. 

LiTTLEDALB  J. — Under  the  statute  the  part  payment 
must  be  proved  either  by  direct  evidence  of  it  as  a  sub- 
stantive yacf,  or  by  the  acknowledgment  of  the  party  to 
be  charged ;  and^  if  the  mode  of  proof  is  by  such  acknow- 
ledgment, it  must  be  in  writing,  and  signed  by  him  on  the 
footing  of  any  other  acknowledgment  under  the  statute. 
In  Trentham  v.  Deverill  (c)  the  witness  gave  evidence  of 

(a)  3  Y.  &  J.  519.  (c)  3  Bing.  N.C.  397. 

(b)  2  C.|  M.  &  R.  rS3. 
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Ae  immediate  fact  of  payment,  and  not  of  its  acknowledge 

Patteson  J. —  Willis  v»  Newham  (a)  has  not  been  im- 
pugned, and  in  Irentham  \.  Deverill  (b)  the  witness  did  not 
Sive  Evidence  of  the  defendant's  acknowledgment  of  part 
f>ajment,butof  the  part  payment  itself;  the  memorandum  of 
^fae  part  payment  in  the  handwriting  of  the  witness  was  put 
into  his  hand  merely  to  refresh  his  memory  as  to  his  having 
made  the  payment  in  question  for  the  defendant.     It  has 
been  decided  that  a  written  acknowledgment  of  part  pay- 
ment by  the  party  to  be  charged  is  necessary  under  the  sta- 
tute ;  but,  if  the  statute  is  resorted  to  to  this  extent,  it  must 
be  followed  throughout,  and  then  it  is  plain  that  this  same 
acknowledgment,  which   must  be  written,  must  also  be 
aigoed. 
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Williams  J.  concurred. 


(fl)  3Y.  &J.  519. 


Rule  discharged. 

(b)  3  Bing.  N.  C.  397. 


1840. 


Kino  v.  Bubrell. 


Saturday, 
June  so/A. 

Debt  against  the  defendant,  as  overseer,  for  a  penalty  of  The  mere 

f^i  1       .   o    /?  rtr-ii   A         m£f         .,»  omission,  whe- 

50/.,  under  o  &  O  fVtll.  4,  c.  7o,  s.  48.  iher  wilful  or 

not,  to  sign  the 
boi^ress  list,  under  5  &  6  WiU,  4,  c.  76,  s.  15,  subjects  an  overseer  to  the  penalty  under 
Sect.  48. 

A  declaration  in  debt  against  an  overseer  for  such  a  penalty  stated  that  it  was  the 
duty  of  the  defendant,  and  of  the  other  overseers  of  the  paribh,  to  make  out  and  sign 
the  burgess  list ;  ihat  the  defendant,  as  such  overseer,  ought  to  have  signed,  but  that 
the  defendant  did  not  mnke  out  and  sign  such  list.     Plea,  not  guilty  "  by  statute." 

On  motion  in  arrest  of  judgment,  on  the  ground  that  signature  by  the  majority  pf 
overseers  would  he  sufficient,  as  being  virtually  the  signature  of  all,  and  ought,  there- 
fore, to  have  been  negatived  by  the  declaration,  held,  that  the  defect,  if  any,  was 
cured  by  the  verdict,  because,  if  the  signature  of  the  majority  would  have  been  the  sig- 
natore  of  ali,  it  had  been  negatived  by  the  verdict,  which  found  that  the  defendant  bad 
mot  signed. 

SembUf  per  Patleton  J.  that  all  the  overseers  must  sign  the  burgess  list;  ai^d  that 
where  the  parish  consists  of  several  divisions,  and  has  an  overseer  acting  separately  for 
each  division,  the  statute  is  not  satisfied  by  each  overseer  signing  a  separate  list  for  his 
own  division  only. 

VOL.  IV.  If 
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1840.  The  declaration  stated  that  the  defendant  heretofore,  and 

before  and  at  the  time  of  the  neglect  and  refusal  hereinafter 
mentioned^  to  wit^  on  the  5th  September,  1838,  was  one  of 
the  overseers  of  the  poor  of  the  parish  of  Saint  Margaret, 
in  the  borough  of  King's  Lynn,  Norfolk.  That  it  was  the 
duty  of  the  defendant,  as  such  overseer,  and  of  the  other 
overseers  of  the  poor  of  the  parish,  on  the  said  5th  Septem- 
ber, to  make  out  an  alphabetical  list  of  the  burgesses  in  the 
said  parish,  of  all  persons  who  should  be  entitled  to  be 
inrolled  in  the  burgess  roll  of  the  said  borough  for  that 
year,  according  to  the  provisions  of  the  statute  in  such  case 
made  and  provided,  in  respect  of  property  within  the  said 
parish.  That  the  defendant,  as  such  overseer,  ought  io  have 
signed  such  burgess  list,  and  ought  to  have  deUvered  the  same 
so  signed  to  the  town  clerk  of  the  borough  on  the  day  and 
year  last  aforesaid.  Yet  the  defendant  not  regarding  &Cy 
on  the  day  and  year  last  aforesaid,  unlawfully  did  neglect 
and  refuse  to  make  out  and  sign  such  burgess  list  as  afore- 
said, for  the  said  parish,  for  the  year  aforesaid,  and  did  not 
then  or  at  any  time  before  or  since  make  out  and  sign  the 
same,  contrary  to  the  statute  &c.,  whereby  8cc.,  defendant 
forfeited  for  his  said  offence  50/.,  &c.  &c. 

Plea:  not  guilty,  "  by  statute.** 

The  case  was  tried  before  Tindal  C.  J.,  at  the  Norwich 
spring  assizes,  1839-  The  defendant,  at  the  tioie  in  ques- 
tion, M'as  one  of  the  overseers  of  the  parish  of  St.  Margaret, 
in  the  borough  of  King*s  Lynn.  The  parish  of  St.  Mar- 
garet has  always  been  divided  into  nine  parochial  wards,  and 
has  nine  overseers,  one  appointed  for  each  ward.  Each 
overseer,  both  in  parochial  matters  and  in  the  making  out 
of  the  burgess  lists,  acts  solely  for  his  own  ward.  In  Sep- 
tember, 1838,  the  defendant  and  the  other  overseers  seve- 
rally delivered  to  the  town  clerk  each  his  separate  burgess 
list  for  his  own  division  of  the  parish^  The  defendant's  list 
was  not  signed  by  him  or  the  other  overseers,  but  his  name 
appeared  in  the  body  of  the  list  as  one  of  the  burgesses; 
the  eight  other  lists  were  each  signed  with  the  single  name 
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of  the  overseer  who  delivered  the  list     The  defendant  de-         1840. 

Uvered  his  list  personally  at  the  town  clerk's  office,  and  while 

Uiere  made  an  alteration  in  presence  of  a  clerk  in  the  office. 

On  behalf  of  the  defendant  it  was  contended,  that  proof 

of  the  above  facts  did  not  bring  the  case  within  5  8c  6  WilL  4, 

c.  76,  s*  48,  which  enacts  that "  if  any  overseer  of  any  parish 

&c.  shall  neglect  or  refuse  to  make  out,  sign,  and  deliver 

toch  list  as  aforesaid  &c.,  every  such  overseer  &c.,  for  every 

mch  offence  shall  forfeit  and  pay  the  sum  of  50/./'  because 

it  was  not  shewn  that  the  defendant  had  either  refused,  or 

had  corruptly  or  wilfully  neglected  to  sign  his  list.     It  was 

ilso  contended  that  the  penalty  imposed  was  for  neglect  of 

three  things,  viz.  the  making  out,  signing,  and  delivery  of  the 

list,  whereas  the  defendant  had  merely  neglected  to  sign ; 

that  the  defendant  had  authenticated  his  list  by  personally 

delivering  and  correcting  it,  and  that  this  was  sufficient, 

without  his  signature,  and  that  the  signatures  of  the  other 

eight  overseers,  being  a  majority,  were  the  signatures  of  all. 

The  Lord  Chief  Justice  was  of  opinion  that  the  case  was 

within  the  statute,  and  directed  a  verdict  for  the  plaintiff, 

subject  to  a  motion  to  enter  a  nonsuit. 

A  rule  having  been  obtained  accordingly,  and  also  to  arrest 
the  judgment,  on  the  ground  that  the  declaration  should 
have  stated  that  the  defendant's  omission  to  sign  was  wilful, 
uid  should  have  negatived  that  the  list  was  signed  by  the 
majority  of  the  overseers, 

Kellif  and  (yMalley  now  shewed  cause.  The  defendant 
has  rendered  himself  liable  to  the  penalty  under  5  &  6  Wilt. 
4,  c.  76,  s.  48,  for  non-compliance  with  the  provisions  of  the 
15th  section,  which  enacts  that  "  on  the  5th  day  of  Sep- 
tember in  every  year  the  overseers  of  the  poor  of  every 
parish,  wholly  or  in  part  within  any  borough,  shall  make  out 
an  alphabetical  list,  to  be  called  '  the  Burgess  List/  accord- 
ing to  the  form  No.  1  in  the  schedule  (D)  to  this  act  an- 
nexed, of  all  persons  who  shall  be  entitled  to  be  inrolled  in 
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)840.  the  burgess  roll  of  that  year,  according  to  the  provisions  of 
^^  this  act,  in  respect  of  property  within  such  parish ;  and  the 
x>,  overseers  shall  sign  such  list,  and  deliver  the  same  to  the 

BuRRELL.  town  clerk  of  the  borough  on  the  said  3lh  day  of  September 
in  every  year."  It  is  not  necessary  to  contend  that  any  tri- 
fling deviation  from  the  form  of  list  prescribed  would  con* 
stitute  the  offence  punishable  under  the  48th  section,  for  the 
deviation  in  the  present  case  is  of  a  substantial  kind.  The 
statute  intended  to  inflict  the  penalty  on  an  overseer  omitting 
to  sign  the  list,  whether  his  omission  is  wilful  or  not  All 
that  is  required  from  the  overseer  is  the  bare  act  of  signing, 
which  calls  for  no  exercise  of  judgment;  and  it  is  not  unrea- 
sonable that  he  should  be  punished  even  for  the  mere  neglect 
to  do  what  is  so  easy  of  performance,  and  without  which  the 
list  is  imperfect  and  the  rights  of  parties  are  prejudiced.  In 
the  Reform  Act  (2  WilL  4,  c.  45,  s.  76),  where  a  penalty  is 
imposed  on  any  ofiicer  who  neglects  his  duty  under  the  act, 
the  word  *'  wilfully'*  is  used,  and  it  is  fair,  therefore,  to  sup- 
pose it  would  have  been  introduced  in  this  act  also,  if 
wilfulness  were  a  necessary  part  of  the  offence  provided 
against. 

The  defendant  is  not  entitled  to  arrest  of  judgment  on  the 
ground  alleged,  that  it  is  sufiicient  if  the  majority  of  the 
overseers  sign,  and  that  the  declaration  does  not  state  that 
the  majority  did  not  sign.  All  the  overseers  must  sign. 
The  I5tli  section,  which  imposes  the  duty,  speaks  in  the 
plural  number,  and  there  is  nothing  to  indicate  that  the  duty 
is  not  to  be  performed  by  all  the  overseers,  and  the  48th 
section,  which  imposes  the  penalty,  says,  that  if  ''  any  over- 
seer" shall  neglect  to  make  out  and  sign  the  list,  '*  every  such 
overseer"  shall  incur  the  forfeiture.  All  therefore  are  re- 
quired in  general  terms  to  sign,  and  if  any  one  of  the  whole 
number  does  not  sign  he  is  punishable.  But,  if  the  signa- 
ture of  the  majority  could  be  taken  as  virtually  the  signature 
of  a//,  it  would  be  the  signature  of  the  defendant  also,  aud 
the  declaration,  which  alleges  that  he  did  not  sign,  must  be 
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^anderstood  to  allege  that  the  roajoritj  did  not  sign.     After         1840. 

Verdict,  at  all  events,  it  must  be  taken  that  the  majority  did 

v^ot  sign,  for  otherwise  the  issue  on  the  fact  of  his  signing,         "9.' 

>«bich,  it  is  said,  would  be  included  in  the  signing  of  the      Borrell. 

majority,  could  not  have  been  found  against  him.     On  this 

point  1  Wms.  Saund.  n.  (1)  to  Stennel  v.  Hogg,   Wilkinson 

V.  Malin{d)y  Harris  v.  Beavan(b),  Nurse  v.  Wills (c),  WeS' 

iim  V.  Mason  (d),  Rex  v.  Home(e),  Bennett  v.  Edwards  (f), 

ind  Rer  v.  Holland  {g),  were  referred  to. 

Sir«7.  Campbell  A.  G.,   Biggs  Andrews,  and  Gunning 
coDtrJL     Unless  the  conduct  of  the  defendant  has  been  wil- 
ful the  case  is  not  within  the  statute.     The  penalty  is  not 
inposed  if  an  overseer  "  omits"  to  sign,  but  if  he  **  neglects 
or  refuses."    The  introduction  of  ''  neglect"  in  juxta  posi- 
doQ  with  ''refusal,"  shews  that  the  neglect  is  something  just 
short  of  refusal,  to  which  a  previous  demand  is  necessary ; 
that  the  two  matters  are  of  a  similar  character,  and  that  the 
neglect  must  be  something  more  than  simple  inadvertence. 
With  regard  to  the  section  of  the  Reform  Act,  which  has 
been  cited,  it  is  to  be  supposed  that,  as  the  duties  under  the 
two  acts  are  much  the  same,  so  the  degree  of  neglect  punish- 
able as  an  offence  under  them  would  also  be  the  same,  and 
therefore  that  a  party  is  not  liable  to  the  penalty  in  this  case 
unless  he  has  acted  wilfully.    If  a  deviation  from  the  require- 
ments of  5  &  6  Will.  4,  c.  76,  is  to  be  punished,  whether 
wilful  or  not,  any  departure  from  strict  alphabetical  order 
in  the  names  on  the  list  will  make  the  overseer  liable.     The 
defendant  authenticated  his  list  at  the  town  clerk's  office,  and 
this  supplied  all  the  purposes  of  signature.     But  in  point 
of  fact  the  defendant  had  signed  the  list,  for  his  name  ap- 
peared in  the  body  of  the  list  delivered  in  by  him,  which  has 

(fl)  9  Tyr.  544.  (c)  Cowp.  673. 

(6)  4  Bing.  646.  (/)  7  B.  &  C.  586;  &  C  1  M. 

(c)  4  B.  &  Ad.  739;  5. C.  1  N.  &  R.  482. 

ft  M.  765.  (g)  4T.  R.  457. 
{d)  3  Barr.  1725. 


I 

\ 


2] 2  CASES  IN  THE  QUEEN's  BENCH, 

1840.         been  held  a  sufficient  signature  within  the  Statute  of  Fraud 
Saunderson  v.  Jackson  (a). 

The  declaration  is  bad,  and  is  not  cured  by  verdict,  f 
the  necessary  allegation  that  the  majority  of  the  oversee 
did  not  sign  is  wanting.  It  has  often  been  determined  th 
the  act  of  the  majority  is  the  act  of  a  whole  body :  Reg. 
Justices  of  Cambridgeshire  {b).  The  allegation  was  necc 
sary,  for  the  declaration  states  that  it  was  the  duty  of  tl 
defendant  and  of  the  other  overseers  to  make  out  a  Ibt,  ai 
the  breach  is,  that  the  defendant  did  not  make  out  and  8i| 
the  list,  so  that  it  is  consistent  with  the  declaration  that  d 
list  was  completed  in  all  respects  by  the  other  overseen,  ai 
that  no  offence  was  committed.  This  defect  in  the  decb 
ration  is  not  cured  by  verdict:  Jackson  v.  Peskedip),  Bagti 
v.  Moat  (d). 

Lord  Dbnman  C.  J.  (after  reading  the  15th  and  481 
sections). — It  is  material  to  observe  that  these  two  secdoi 
furnish  the  security  for  carrying  some  of  the  most  import« 
provisions  of  the  act  into  effect.  The  16th  section  pn 
scribes  the  duty  to  be  performed  by  the  overseers,  and  thei 
is  nothing  but  the  48th  section  to  direct  the  mode  of  pnnisl 
ing  them,  if  they  neglect  or  refuse  to  perform  that  dot 
The  declaration  properly  states  that  the  defendant  had  n€| 
lected  and  refused  to  make  out  and  sign  the  burgess  list  « 
the  parish.  But  it  is  said  he  is  entitled  to  a  nonsuit,  becaai 
in  point  of  fact  he  has  not  neglected  to  make  out  and  sif 
the  list,  or  that,  if  he  has  neglected  this,  he  has  not  done  : 
wilfully,  and,  therefore,  that  the  penalty  under  the  48th  se 
tion  does  not  attach  upon  him. 

The  parish  is  divided  into  nine  wards,  one  overseer 
appointed  for  each  ward,  and  each  acted  for  his  particoal 
ward.     Eight  of  the  overseers  signed  their  respective  lis 
but  the  defendant,  acting  for  the  ninth  ward,  did  not  sign  tL 

(a)  2  B.  &  P.  238.  (c)  1  Mau.  &  S.  234. 

(ft)  7  A. &  E.  480;  5.  C.  1  P.  &  (</)  2  M.  &  W.  56. 

D.  249. 


I 


Kino 

V. 


AFTER  TRINITY  T£RM,  IV  VICT.  213 

Ik  in  qaestioa.     Such  being  the  facts,  the  case  appears  to         ]84o. 
me  to  be  directly  within  the  48th  section.     It  is  said  that 
(be  appearance  of  his  name  in  the  body  of  the  list  delivered 
in  by  him  constituted  his  signature,  by  analogy  to  cases     Bubbell. 
upon  the  Statute  of  Frauds.     But  I  think  the  introduction 
of  his  name  in  this  manner  was  not  a  signature  within  the 
meaning  of  the  Municipal  Corporation  Act,  and  that  his 
name  should  have  been  signed  at  the  bottom  of  the  list.     It 
wu  then  contended  that,  if  he  had  not  in  truth  signed  the 
lilt,  he  had  not  at  all  events  wilfully  omitted  to  sign  it,  and 
tbatno  offence  was  shewn  within  the  meaning  of  the  statute; 
md  further,  that  the  want  of  an  allegation  that  he  had  acted 
wilfully  was  a  ground  for  arresting  the  judgment.     In  my 
opinion  it  was  unnecessary  to  charge  or  prove  that  the  de- 
iindant  had  acted  wilfully.     Parties  entrusted  with  a  public 
<lQty  of  this  sort  must  be  taken  to  know  the  provisions  of 
Ae  statute  relative  to  the  performance  of  their  duty,  and,  if 
they  fail  to  comply  with   those   provisions,  are   properly 
punishable  for  neglect.     I  believe  it  was  the  intention  of  the 
fegislature  that  they  should  be  so  punishable,  and  that  the 
I^iaiature  has  acted  wisely  in  this  respect,  for,  if  in  every 
Stance  where  an  officer  has  neglected  his  duty,  an  investi- 
gatioo  is  to  take  place,  whether  he  has  been  guilty  of  wilful 
misconduct  or  has  been  influenced  by  corrupt  motives,  there 
would  be  no  end  to  the  inquiries  that  might  become  neces- 
sary ;  and  juries,  from  a  natural  feeling  of  lenity,  which 
often  leads  to  the  defeat  of  justice,  would  not  suffer  a  penalty 
of  50/.  to  be  inflicted  for  an  act  of  mere  carelessness.     It 
may  be  true  that  this  penalty  for  mere  omission  is  severe, 
but  omissions  from  incapacity  and  from  negligence  are  not 
the  same  thing,  and  it  seems  to  me  that  the  legislature  meant 
the  penalty  to  fall  on  the  sort  of  negligence  charged  against 
the  defendant.     As  to  the  consequence,  said  to  follow  from 
a  strict  construction  of  the  words  of  the  statute,  that  the 
slightest  departure  from  exact  alphabetical  order  in  the 
n^es  on  the  list  would  subject  an  overseer  to  the  penalty, 
^  such  consequence  would  ensue.     The  statute  does  not 
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1840.        require  the  perfect  alphabetical  succession  of  every  letter^ 
that  would  be  expected  from  a  dictionary  compiler,  but  such  ^ 
a  general  alphabetical  arrangement  of  the  names  as  will 
make  the  list  capable  of  easy  reference.     Small  objectious 
of  this  sort  do  not  create  any  difficulty  in  the  case. 

Then  it  is  said^  in  arrest  of  judgment,  that  the  declaration 
is  bad,  because,  though  it  alleges  that  this  defendant  did  not 
make  out  and  sign  the  list,  it  does  not  allege  that  the  list 
was  not  in  fact  made  out  aud  signed.  But  each  party  is  to 
answer  for  his  own  conduct,  and  the  conduct  of  others  can- 
not make  any  individual  either  more  or  less  culpable  than 
he  is  by  his  own  act.  It  was  argued  that  the  act  of  the 
majority  of  the  overseers  would  be  the  act  of  all,  and  that 
it  is  consistent  with  this  declaration  that  the  majority  did 
sign  the  list,  so  as  to  satisfy  the  statute.  But,  if  that  would 
have  been  a  good  defence,  it  must,  in  this  stage  of  the  pro- 
ceedings, be  assumed  to  have  been  negatived,  for  otherwise 
the  defendant  could  not  have  been  guilty  of  the  omission 
which  has  been  ascertained  by  the  verdict. 

I  am  of  opinion  that  it  is  the  duty  of  all  the  overseers  to 
sign  the  parish  list ;  that  if  any  one  of  them  neglects  to  do 
so  he  is  liable  to  the  penalty  imposed  by  the  statute,  and 
that  the  fact  of  the  other  overseers  having  signed  particular 
portions  of  the  list,  if  he  does  not  sign  his  portion,  such 
portion  being  as  necessary  as  any  other  to  make  the  list 
complete,  will  not  excuse  him. 

Patteson  J. — I  am  of  the  same  opinion.  The  argu- 
ment in  arrest  of  judgment  must  assume  that  signature  by 
the  majority  of  overseers  would  do,  for  unless  such  signature 
would  do,  it  would  not  be  necessary  that  it  should  be  nega- 
tived in  the  declaration.  But,  even  assuming  that  the  sig- 
nature of  the  majority  would  do,  the  want  of  an  averment 
negativing  their  signature  is  cured  by  the  verdict.  For,  if 
the  act  of  the  majority  be  the  act  of  all,  it  would  be  the  act 
of  the  defendant  also,  so  that  the  issue  taken  as  to  the 
fact  of  signing  would  make  it  necessary  to  prove  that  the 
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Majority  had  uot  sigDed,  or  the  verdict  would  not  be  war-         1840. 
uitML 

Bat  did  the  majority  of  the  overtieers  sign  the  list? 
^lemrij  not.  The  ninth  list  is  not  signed  by  any  one,  and 
\  M  impossible  to  say  it  was  virtually  signed  by  the  eight 
verseers,  who  never  saw  it.  I  may  observe,  in  passing, 
tiat  these  lists  appear  to  me  to  be  bad  altogether.  The 
nriaion  of  the  parish  into  districts  does  not  vary  the  duty 
mat  upon  the  overseers  under  5  &  6  Will,  4,  c.  76,  s.  15, 
ccording  to  which  I  think  there  should  be  but  one  list  for 
be  parish.  But  it  is  not  necessary  to  determine  this  point. 
.  tlunk,  however,  that  the  list,  whatever  be  its  form,  should 
»e  signed  by  all  the  overseers.  Generally  the  act  of  the 
iB&|oritj  18  the  act  of  the  whole  body,  and  I  should  say  it 
■rould  be  so  in  this  case,  if  the  duty  had  been  cast  upon  the 
overseers  in  merely  general  terms.  But  the  48th  section 
makes  it  clear  that  the  list  must  be  signed  by  all ;  it  says, 
if  **  any**  overseer  neglects,  *'  every  such  overseer**  is  to  for- 
feit 50/. 

The  next  question  is,  whether  the  overseer  is  subject  to 
die  penalty,  if  his  neglect  to  sign  the  list  has  not  been  wilful, 
in  other  words,  whether  the  word  ''  wilfully"  is  to  be  im- 
ported into  the  4Bth  section  of  this  act.     For  myself  I  will 
aj  that  I  am  every  day  more  and  more  convinced  of  the 
inpropriety  of  importing  any  thing  into  acts  of  parliament : 
it  is  a  practice  that  leads  to  difficulties  without  end.     It  is 
mach  better  to  follow  the  language  of  the  act,  where  it  uses 
plain  words,  and  to  give  effect  to  them.     Sometimes  we  are 
obliged  to  import  some  term  into  an  act  to  avoid  contradic- 
^,but  there  is  no  difficulty  of  that  sort  here.    The  penalty 
tt incurred  by '' neglect."     What  does  neglect  mean?     it 
lAcins  the  omission  to  do  an  act  which  a  man  is  bound  to 
^t  and  can  do.     The  defendant  could  sign  the  list  and  did 
^t  sign  it,  and  he  has  incurred  the  penalty,  whether  he 
*cted  wilfully  or  not. 

i  tm  Dot  at  all  pressed  by  the  absurdity  which  our  inter- 
pretation of  the  48th  section  is  said  to  lead  to.     It  is  said  that 
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1840.        as  the  15th  section  calls  upon  the  overseer  to  make  out  ai 

sign  an  alphabetical  list^  and  the  48th  section  punishes  him^ 
if  he  neglects  to  sign  **  such  list  as  aforesaid,"  the  overseer  ' 
will  be  liable  if  a  single  letter  in  the  alphabet  is  out  of  its  ^ 
place.     I  do  not  so  read  the  act;  it  merely  means  that  the 
list  is  to  be  of  a  certain  description,  viz.  alphabetical,  and 
that  description  would  be  answered  even  if  a  letter  or  two 
were  misplaced.     If  a  list  were  sent  in  without  any  attempt 
at  alphabetical  arrangement,  that  might  admit  of  a  different 
consideration,  but  any  trifling  error  in  this  respect  would 
not  constitute  a  breach  of  duty.     Whether  the  penalty  for 
a  corrupt  or  for  an  an  inadvertent  omission  of  duty  ought  to 
be  the  same,  we  need  not  inquire.     As  far  as  this  act  is 
concerned  the  penalty  is  the  same,  though  in  the  case  of  a 
corrupt  omission,  a  party  might  also  be  exposed  to  other 
additional  punishment. 

Williams  J. — I  am  of  the  same  opinion.  If  we  were  to 
import  the  word  '^  wilful"  into  this  statute,  we  should  mtro- 
duce  entirely  new  terms,  and  such  as  would  imply  perhaps 
that  the  overseer  could  not  commit  the  offence  contemplated, 
unless  there  had  been  a  demand  upon  him  and  refusal. 
The  omission  to  do  an  act  required  is,  in  common  accepta- 
tion, a  **  neglect*'  to  do  that  act.  There  were  nine  divisions 
of  this  parish,  and  the  defendant  did  not  sign  the  list  for  his 
division.  That  was  a  breach  of  his  duty  within  the  statute. 
Each  overseer  appears  to  have  acted  for  himself  in  his  own 
division ;  it  is  diflicult  therefore  to  see  how  the  act  of  one 
overseer  in  district  A.  can  help  over  another  overseer  in  dis- 
trict B.  The  only  remaining  question  is  as  to  the  arrest  of 
judgment,  and  I  quite  agree  that,  if  signature  by  a  majority 
would  do,  it  must  now  be  taken  to  have  been  proved  that 
the  majority  did  not  sign. 

Coleridge  J. — I  am  of  the  same  opinion,  although  I 
hesitated  some  time  on  account  of  the  severe  consequences 
that  attend  our  construction  of  the  act.     The  first  question 
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is,  whether  the  act  has  been  contravened.     I  think  it  has        1840. 
fteeD.    If  ail  the  overseers  must  sign  the  list,  it  is  clear  that 
luM  not  been  done ;  and,  if  a  majority  maj  sign  for  all,  I 
fhink  no  list  for  this  parish  has  been  signed  by  a  majority, 
ior  each  overseer,  who  signed,  signed  a  certain  part  only  of 
the  list.     Either  way  the  provisions  of  the  act  have  not  been 
complied  with.     The  next  question  is,  has  the  defendant 
acted  such  a  part  as  to  be  liable  to  the  penalty  i     He  has 
not  signed  any  list;  has  he  "  neglected"  to  sign?     I  think 
he  has,  for  he  has  omitted  to  do  what  it  was  in  his  power 
and  in  hia  duty  to  do,  without  lawful  excuse,  for  mere  care- 
lesaness  or  forgetfulness  is  no  excuse.    The  same  penalty, 
being  applicable  to  gross  misconduct  and  to  mere  inadvert- 
ence, may  press  unequally,  but  so  the  law  is  written,  and  it 

is  not  for  os  to  alter  it. 

Rule  discharged  (a). 

(a)  See  Reg,  ▼.  Price^  8  P.  &  D.  c.  86;   and  Carpenter  v.  Mourn, 

4S1,  ao  indictment  for  neglecting  (/mm/,  M.  T.  1840,)  as  to  an  over- 

lo  inform  the  registrar  of  the  binh  seer  wasting  parish  property, 
of  a  child,  under  6  &  7  WUL  4, 


Jones  v.  Williams  (A). 

SVSBY,  in  Easter  term,  1839,  obtained  a  rule  to  shew  Where  an 
cause  why  a  writ  of  fi.  fa.,  issued  in  this  cause,  should  not  reference  un- 
be  set  aside  for  irregularity.  ^«"^  **)*!ch  an 

,       ,  ,  award  is  made 

The  cause,  and  all  matters  in  dispute  therein,  had  been  for  payment 

referred  under  certain  articles  of  agreement  between  the  o' raoney,ts 

®  ^  mnde  a  rule 

parties;  and  the  arbitrator  had  awarded  that  a  verdict  should  of  Court,  the 
be  entered  for  the  defendant,  and  that  a  sum  was  due  from  ^^'^^ij'by^he 

the  plaintiffto  the  defendant,  which  he  directed  the  plaintiff  rule;  and 

«•     «         i^T     •     1  111      therefore  exe- 

to  pay  accordingly.     JXo  judgment  was  entered  up,  but  the  cution  for  the 

agreement  of  reference  was,  after  the  publication  of  the  amount  can- 
^  '  ^  not  issue  under 

1  &  2  Vict, 
(6)  Decided  in  the  sittings  after  Mich.  T.  1839.  ^^  IIq  ^  |^ 

which  enacts 
thai  all  roles  of  Court,  whereby  any  money  is  payable,  shall  have  the  effect  of  judgments. 
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award,  made  a  rule  of  Court,  and  then  the  fi.  fa.  had  issue 
to  levy  the  amount. 

R.  V,  Richards  and  Wightman  shewed  cause,  and  Buiby* 
supported  the  rule,  in  the  following  term  (a). 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  at  the  sittings  after  Michaelmas 
term  following,  delivered  the  judgment  of  the  Court. — The 
question  depends  on  the  construction  of  the  stat.  1  &  £ 
Vict.  c.  1 10,  s.  18,  by  which  all  decrees  of  courts  of  equity, 
and  all  rules  of  courts  of  common  law  (amongst  other 
orders),  whereby  any  sum  of  money,  or  any  costs,  charges 
or  expenses,  shall  be  payable  to  any  person,  shall  have  the 
effect  of  judgments  in  the  superior  courts  of  common  law, 
and  the  persons  to  whom  any  such  monies  or  costs,  charges 
or  expenses  shall  be  payable,  shall  be  deemed  judgment 
creditors;  and  then,  after  alluding  to  proceedings  in  other 
courts,  it  says  that  all  remedies  hereby  given  to  judgment 
creditors  are  in  like  manner  given  to  persons  to  whom  any 
monies  or  costs,  charges  or  expenses,  are  by  such  orders 
or  rules  respectively  directed  to  be  paid. 

The  rule  on  which  it  is  contended  execution  may  be 
issued  embodies  the  submission  to  arbitration,  whatever  it 
may  be ;  and  it  may  be  such,  as  that  nothing  can  be  taken 
into  consideration  but  the  claim  of  a  debt  from  one  party  to 
the  other,  or  it  may  be  a  question  of  mutual  accounts,  or  it 
may  be  of  money  payable  in  connection  with  other  matters, 
or  out  of  which  money,  not  originally  contemplated,  may 
nevertheless  become  payable,  or  it  may  be  of  matters  in 
respect  of  which  no  monies  can  ever  become  payable,  or  it 
may  be  of  all  matters  in  difference  under  which  money  may 
or  may  not  be  payable.  In  no  one  instance  of  submission 
to  arbitration  is  any  money  whatever  to  be  payable  by  the 
rule ;  and  then  the  question  is,  whether,  if  money  be  awarded 

(a)  June  13,  before  Lord  Denman  C.  J.,  LiiiledaU,  Fattaon  and  Wil- 
liami  Js. 
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to  be  paid,  it  becomes  payable  by  the  rule,  by  reference  to         i84o. 
it,  by  the  consent  of  the  parties,  that  an  award  may  be  made,       ^"^  "^^ 
ind,  as  it  were,  embodying  an  award  made  by  consent  into  ^^ 

the  rule  by  relation,  as  if  the  award  itself  was  part  of  the     Williams. 
rule,  and  whether  this  goes  to  make  it  payable  by  the  rule, 
within  the  meaning  of  the  act. 

It  is  undoubtedly  money  payable  by  something  arising, 
out  of  and  connected  with  the  rule,  but  then  can  the  award 
be  engrafted  on  the  rule,  so  as  to  make  the  money  payable 
by  the  rule  ? 

The  difficulty  that  presents  itself  is,  that  there  is  no 
definite  sum  of  money  expressed  to  be  payable  by  the  rule 
itself.  These  rules  are  to  have  the  effects  of  judgments 
which  are  to  charge  the  land,  and  therefore  the  sum  to  be 
so  charged  ought  to  be  distinctly  stated  in  the  document 
which  thus  charges  the  land,  so  that  the  purchasers  or  cre- 
ditors may  know  what  it  is.  Judgments  are  to  bind  the 
land  from  the  time  directed  by  law.  But,  when  rules 
like  this  are  made,  they  also  ought  to  bind  the  land  at  the 
time  they  are  entered,  but  at  that  time  there  is  nothing  to 
inform  any  body  of  the  charge;  the  amount  may  not  be 
ascertained  for  a  year  afterwards. 

It  may  be  said  that  when  the  award  is  made  it  may  be 
binding  from  that  time.  But  then  there  is  no  process  or  any 
known  mode  of  proceeding,  at  present  at  least,  for  making 
the  award  a  matter  of  record;  and,  if  so,  then  a  rule  of  this 
sort  could  have  no  effect  till  that  was  done,  and  any  execu- 
tion issued  before  that  would  be  premature. 

Then  again  there  are  great  difficulties  attending  it,  sup- 
posing the  award  could  be  put  upon  any  rule,  so  as  to  make 
it  a  matter  of  record.  There  may  be  not  merely  sums  pay- 
able by  one  party  alone  to  the  other,  but  there  may  be  cross 
payments,  arising  out  of  their  mutual  claims;  these  would 
have  to  be  balanced ;  so  there  may  be  payments  dependent 
upon  other  things  directed  by  the  award.  There  may  be 
other  difficulties,  not  occurring  at  the  moment. 

We  therefore  think  that  the  power  of  issuing  execution 


CASES  IN  THE  QUEEN  S  BENCH, 

on  a  rule  must  be  confined  to  cases  where  the  money  pa;- 

able  by  the  rule  is  expressed  in  the  rule  itself;  but  this  i 

not  the  case  here. 

There  is  no  diflSculty  in  giving  effect  to  the  act  of  parii 

ment  as  to  awards,  if  a  proper  case  is  made  out,  and  that  i 

by  calling  on  the  delinquent  party  to  shew  cause  why  hes 

.  should  not  pay  a  certain  sum  of  money,  pursuant  to  thes 

award.     If  that  rule  be  made  absolute,  an  execution  may* 

issue  for  the  sum  distinctly  specified  in  the  rule  so  to 

obtained. 

Rule  absolute. 

Fridayf 
June  19th. 

Devise  10  T.il.  DoB  d.  JoHN  Allen  V,  Allen  and  another, 

the  graodsou      _^ 

of  my  brother    JUECTMENT  for  lands  in  Gloucestershire. 

with  100/.  U)         ^^  ^^^  *'''^'  ^f  ^^^  cause  before  Patteson  J,  at  the  Glou- 

each  and  every  cestershire  sprinir  assizes,  1839,  the  following  facts  ap- 
of  the  brothers  f      &  >  -'^  o  r 

and  sisters  of    peared. 

"^  Aft  rith  d  Hannah  Coleman  by  will  dated  the  1st  of  March,  1814, 
been  shewn  after  giving  a  life  estate  in  the  premises  in  question  to  her 
ther  of^the'^tes-  ^''^^'^c''  Thomas  Allen,  devised  the  same  *'  unto  and  to  the 

tatrix  had  use  of  John  Allen,  the  grandson  of  my  said  brother  Thomas, 
two  grandsons    ....  ,.  -  ,  ,  ,,  .y 

named  J.  ^.      "is  heirs  and  assigns  for  ever,  charged  nevertheless  and  1 

the  one  with     hereby  charge  the  same  with  the  payment  of  the  sum  of 

several  bro-  ^  o  ^  .    . 

thersandsis-    100/.  of  lawful  money  of  Great  Britain  to  each  and  every 

oihe'r^whh^^  of  the  brothers  and  sisters  of  the  aforesaid  John  Allen,  to 
only  two  bro-  whom  I  give  the  same  accordingly,  and  I  direct  the  same 
sister  "hel<r°^    to  be  paid  to   them  respectively  within  one  year  after  my 

that  evidence    decease." 

^iras  admissible 

of  a  declara-         Thomas  Allen,  the  brother  of  the  testatrix,  had  two  sons, 

cion  by  the  tes-  jR/cAard  and  Thomas.  Richard  h^id  six  children,  sons  and 
tatnz,  some 

months  after  daughters,  living  at  the  date  of  the  will,  of  whom  the  lessor 

will  *that*she  ^^  ^^^  plaintiff,  John  Allen,  was  one.     Thomas,  the  other 

bad  devised  son  of  the  brother  of  the  testatrix,  had  two  sons,  of  whom 

in  question  to  John  Allen,  represented  by  the  defendant,  was  one,  and  one 

the  J.  ^.  who    daughter, 
had  only  two 

brothers  and  For  the  lessor  of  the  plaintiff  it  was  contended  that  he 
one  sister. 
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Was  entitled  as  being  the  oolj  John  Allen j  (satbfyiDg  the 
description  in  the  will  in  other  respects  also,)  who  had 
^reral  brothers  and  sisters.  On  the  other  hand  it  was 
ihewn  that,  if  he  were  the  party  to  take,  the  property  was 
not  of  sufficient  value  to  bear  the  charge  of  100/.  to  '^  each 
and  every**  of  his  brothers  and  sisters ;  and  that  the  testatrix 
some  months  after  the  date  of  her  will,  had  said  that  she 
liad  left  the  premises  to  the  defendant.  Verdict  for  the 
defendant. 


Ludlow  Serjt.  obtained  a  rule  nisi  for  a  new  trial  on  tlie 
ground  that  evidence  of  the  declaration  of  the  testatrix 
ought  not  to  have  been  admitted. 


Whitmore  shewed  cause.  The  ambiguity  in  this  case  does 
not  appear  from  the  will  itself,  but  is  raised  by  extrinsic  evi- 
dence, and  may  therefore  be  removed  by  the  same  evidence ; 
Cheyney*s  case  (a),  Jones  v.  Newman  (b),  and  Counden  v. 
Ckrke  (c). 

Part  of  the  extrinsic  evidence  received  shews  that  the 
devisee  (whether  the  one  John  or  the  other)  is  described 
correctly,  and  this  justifies  the  reception  of  the  further  ex- 
trinsic evidencei  consisting  of  the  testatrix's  declarations,  to 
shew  which  John  she  intended.  If  the  devisee  had  been 
mcorrectly  described,  the  declarations  of  the  testator  might 
not  have  been  admissible:  Doe  d.  HUcocks  v.  Hiscocks(d). 
There  the  testator  devised  to  his  grandson  John^  eldest  son 
of  J.  if.  From  the  extrinsic  evidence  it  appeared  that 
/.  H.  had  been  twice  married^  that  he  had  one  son  by  his 
first  wife,  named  Simon,  and  that  JoAit  was  the  eldest  son 
by  his  second  wife.  Evidence  of  the  testator's  declarations 
was  rejected,  but  the  extrinsic  evidence  already  admitted 
had  shewn  that  the  description  in  the  will,  whether  applied 
to  the  one  grandson  or  the  other,  was  incorrect,  as  the  one 
bad  not  the  name  of  John,  and  the  other  was  not  the  eldest 


(a)  5  Rep.  68,  a. 
{h)  1  W.  Bl.  60. 


(c)  Hob.  S9. 

((Q  5  M.  &  W.  863. 
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too  of  J.  H.  The  present  case,  therefore,  is  more  like  Dof^ 
d.  Gord  T.  Se€d$  (a),  where  the  testator*8  declaratious  were 
received  to  shew  that  by  a  devise  to  George  the  sonoi 
Gordf  he  inteuded  George  the  son  of  George  Gord,  and  not 
Gettrge  the  son  of  J okH  Gord.  It  is  not  necessary,  for  the 
purposes  of  evidence,  that  the  testator's  declarations  shou\d 
be  made  at  the  time  of  making  the  will.  In  Thomas  v. 
Thomas  (b)  the  declaration  rejected  was  made  previous  to 
the  making  the  will,  and,  therefore,  did  not  express  the  tes- 
tator*s  intention  ai  the  time  of  making  the  will,  but  his 
previous  intention :  and  in  Whitaker  v.  Tatham  (c),  though 
the  declaration  was  subsequent  to  the  will,  it  expressed  the 
subsequent  intention,  t.  e.  the  intention  entertained  at  the 
time  of  the  declaration,  and  not  at  the  time  of  making  the 
will.  Here  the  intention  declared  is  the  intention  enter- 
tained contemporaneously  w  ith  the  making  of  the  will,  and 
it  is  not  necessary  that  it  should  also  have  been  declared 
contemporaneously.  The  testatrix  said  she  *^  bad  left"  the 
premises  to  the  defendant.  [Patteson  J.  referred  to  Strode 
V.  Rtissel  (d).]  "  A  declaration  at  the  time  of  making  the 
will  is  of  more  consequence  than  one  afterwards ;  and  a 
declaration  after  the  will  as  to  what  he  had  done  (I  am 
speaking  as  to  the  time  merely),  is  entitled  to  more  credit 
than  one  before  the  will,  as  to  what  he  intended  to  do;  for 
that  intention  may  very  well  be  altered ;  but  he  knows 
what  he  has  done,  and  is  much  more  likely  to  speak  cor- 
rectly as  to  that,  than  as  to  what  he  proposes  to  do ;  though 
these  parole  declarations  are  all  alike  admissible.*' — Per 
Lord  Eldon  C.  in  Trimmer  v.  Bayne  (e). 

Ludlow  Serjt.  The  true  doctrine  is  that,  where  a  latent 
ambiguity  is  not  cleared  up  by  extrinsic  evidence  of  facts 
surrounding  the  testator,  the  declarations  of  the  testator  ma; 
then  be  resorted  to.    But  here  the  extrinsic  evidence  antece- 

(a)  2  M.  &  W.  129.  (d)  2  Vern.  621. 

(6)  6  T.  R.  671.  \e)  7  Ves.  518. 

(c)  7  Bing.  628. 
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deotlj  admitted  did  not  fail ;  it  shewed  that  there  was  only  i840. 
coe  Jo&i  who  had  a  plurality  of  both  ^*  brothers  and  sisters/' 
It  is  part  of  the  description  of  the  devisee  that  he  should 
kre  several  brothers  and  sisters,  for  a  legacy  is  left  to  *'  each 
md  every**  of  the  brothers  and  sisters  of  the  aforesaid  John. 
'  On  the  comparison  of  the  description  with  the  subject- 
natter,  that  which  most  nearly  agrees  with  it  must  be  taken 
>  have  been  meant,  and  evidence  is  inadmissible  to  rebut 
lat  inference:  2  PhilL  Ev.  743  (a)."  Doe  d.  Hiscocks  v. 
liscocts  (Jb)  and  Hampshire  v.  Peirce  (c)  are  authorities  to 
!iew  that  the  declaration  was  inadmissible,  as  being  contra- 
ictory  to  the  description  in  the  will. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  on  a  subsequent  day  (June  24th) 
elivered  the  judgment  of  the  Court: — ^The  devise  in  this 
Bse  was,  "  to  John  Allen  the  grandson  of  my  said  brother 
^mas,  his  heirs  &c.  charged,  nevertheless,  and  I  hereby 
barge  the  same  with  the  payment  of  the  sum  of  100/.  to 
ach  and  every  of  the  brothers  and  sisters  of  the  aforesaid 
^ahn  Allen,  to  whom  I  give  the  same  accordingly." 

At  the  time  of  the  making  of  the  will  there  were  two  per- 
ODs  of  the  name  of  John  Allen,  each  being  a  grandson  of 
be  testatrix's  brother  Thomas  ;  one  of  them  (the  lessor  of 
be  plaintiff)  had  three  brothers  and  four  sisters ;  the  other 
under  whom  the  defendant  claimed)  had  one  brother  and  one 
ister.  It  was  argued  for  the  plaintiff  that  the  words  *^  each 
nd  every  of  the  brothers  and  sisters  of  the  aforesaid  John 
lUen**  were  to  be  taken  as  part  of  the  description  of  the 
levisee,  and  that,  as  one  John  Jllen  only  had  more  than 
ne  brother  and  one  sister,  he  was  the  person  described 
Dnclusively.  We  think,  however,  that  those  words  are  not 
art  of  the  description  of  the  devisee,  and  that  they  do  not 
imclusively  apply  the  words  of  the  devise  to  the  lessor  of 
le  plaintiff,  but  furnish  an  argument  only  in  the  same 

(«)  8tb  ed.  (c)  %  Ves.  sen.  216. 

(h)  5  M.  &  W.  363. 
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manner  as  other  evidence  of  extrinsic  facts.    This  then  is » 
case  directly  within  the  authority  of  Cheynty's  case  (a),  and 
of  the  recent  case  of  Doe  d.  Gord  v.  ^eeds  (6).     It  is  also 
within  the  very  terms  of  the  only  case  in  which,  according 
to  the  opinion  of  the  Court  of  Exchequer  thrown  out  id 
their  judgment  in  Doe  d.  Hiscocks  v.  Hiscacks{c)j  iedt 
rations  of  the  testator  can  be  received  as  evidence  of  hii 
intention.     In  the  whole  list  of  cases  on  this  subject  no  one 
can  be  found  in  which  such  evidence,  under  such  circam- 
stances^  has  been  excluded. 

The  only  remaining  point  is,  whether  the  time  when  thoie 
declarations  were  made,  viz.  some  months  after  the  will  was 
executed,  makes  any  difference.  Cases  are  referred  to  in 
the  books  to  shew  that  declarations  cotemporaneous  with 
the  will  alone  are  to  be  received,  but,  on  examination,  none 
of  them  establish  such  a  distinction.  Neither  has  any  a^ 
gument  been  adduced  which  convinces  us  that  those  sub- 
sequent to  the  will  ought  to  be  excluded.  Whenever  an; 
such  evidence  of  declarations  can  be  received,  they  may  have 
more  or  less  weight,  according  to  the  time  and  circum- 
stances under  which  they  were  made,  but  their  admisuUlitj 
depends  entirely  on  other  considerations.  In  this  case, 
therefore,  the  rule  for  a  new  trial  must  be  discharged. 


Rule  discharged. 


(a)  5  Rep.  68,  a. 
(6)  S  M.  &  W.  129. 


(c)  5  M.  &  W.  363. 


Jolly  and  another  v.  Bainbs({2). 

It  is  no  ground  JllANNINGf  in  Trinity  term  last,  had  obtained  anile, 
to^Sreccleld"  ^*"*°g  "P^"  ^^^  plaintiffs  to  shew  cause  why  a  writ  of  pro- 

astical  court,  /^\  Decided  during  die  term,  June  11. 

that  deposi-  ^  ^  ^  ' 

tions  have  been  improperly  taken  with  reference  to  10  Geo,  4,  c  53,  s.  9,  for  this  is  matter 

of  irregularity  in  practice  only. 

A  cause  for  subtraction  of  church  rates  is  within  the  exceptive  jMrt  of  83  Hen.  8,  c  9t 
and  may  be  referred  by  letters  of  request  to  the  Court  of  Arches,  and  the  defendant  be 
cited  out  of  his  diocese. 
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I  should  not  issae  to  the  Arches  Court  of  Canterbury,        1840. 

ibit  the  plaintiffs  from  further  proceeding  in  the  suit 

I  the  parties. 

following  facts  appeared  on  the  affidavits : — On  the 

ay,  183dy  a  church  rate  was  made  for  the  parish  of 

tiiiy  Leicester,  to  which  the  defendant  was  assessed 

nm  of  2J.  6s.    The  defendant  refused  to  pay,  and 

I  summoned  before  the  magistrates,  under  53  Geo.  3, 

>•  7$  by  the  plaintiffs,  who  were  the  churchwardens, 

i  to  the  legality  of  the  rate.    The  plaintiffs  there- 

itained  letters  of  request  from  the  commissary  of  the 

of  Lincoln  to  the  official  principal  of  the  Court  of 

to  cause  the  defendant  to  be  cited  before  the  said 
in  a  cause  of  subtraction  of  church  rates.  The 
>f  request  were  granted  and  accepted,  and  defendant 
ffenpon  cited.  The  citation  recited  that  the  official 
il  bad  received  letters  of  request  from  the  commis- 
the  Bishop  of  Lincoln  in  and  for  the  archdeaconry 
BSter, which  were  in  substance  as  follows:  ^*  Whereas 
^  and  W,  J3.,  churchwardens  of,  &c.,  intend  to  insti- 
iceedings  against  W.  BaineSf  &c.  in  a  cause  of  sub- 
t  of  church  rates  &c.,  and  have  requested  us  C.  H. 
mtaj  &c.,  to  grant  them  letters  of  request,  in  order 
i  said  proceedings  may  be  promoted  and  prosecuted 
Arches  Court  of  Canterbury,  and  whereas  matters 
:ulty  may  arise,  wherein  the  parties  may  require  the 

assistance  of  civilians  or  counsel  learned  in  the  law, 
ng  in  the  said  Arches  Court,  now  we  the  said  C.H., 
tsary  aforesaid,  do  hereby  request  you  the  Right 
rable  Sir  H.  Jemier,  knight,  official  principal,  &c.  to 
said  W.  Baines,  &c.'*  The  citation,  after  setting  out 
*  H.  Jenner  had  accepted  the  said  letters  of  request, 
Uiines  *^  to  appear  in  the  Common  Hall  of  Doctors* 
>ns,  situate,  &c.,  on  the  sixth  day  after  he  shall  have 
Tied  with  these  presents,  if  it  be  a  general  session, 
>  or  additional  court  day  of  the  said  Arches  Court, 

Q2 
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1840.         Otherwise  on  the  general  session^  by  day,  or  additional  court 
day  of  the  said  court  then  next  following." 

The  defendant  did  not  appear  in  pursuance  of  the  ciu- 
tion,  and  on  the  9th  December  was  served  with  a  decreC} 
to  see  and  hear  further  proceedings,  which  informed  himthit 
he  was  contumacious  and  in  contempt,  and  that  if  he  did 
not  appear  the  Court  would  proceed  to  hear  and  determine 
the  matter  without  him.  The  defendant  still  did  not  appetr, 
and  on  the  27th  April,  18d9>  was  served  with  a  monition 
for  the  payment  of  a  rate,  £/.53.,  and  costs  125/.;  the  Court 
of  Arches  having  decreed,  on  the  15th  April,  in  favour  of 
the  validity  of  the  rate.  The  defendant  did  not  pay,  and  a 
writ  of  significavit  thereupon  issued  to  the  Court  of  CbiD- 
eery,  and  a  writ  of  de  contumace  capiendo  thereon.  The 
defendant's  affidavits  set  out  the  proceedings  in  the  Arches 
Court,  by  which  it  appeared  that  the  witnesses  for  the 
plaintiffs  were  not  examined  in  open  court,  or  on  any  court 
day,  but  in  chambers,  before  a  surrogate;  that  the  witnesses 
were  not  sworn  in  poenam  coutumaciae  of  the  defendant,  and 
that  defendant  was  not  at  the  time  of  their  production  thrice 
publicly  called,  according  to  the  practice  of  the  Court;  that 
certain  of  tiie  witnesses  were  repeated  to  their  depositions 
on  the  day  following  their  examinations.  The  following 
order  of  the  Court  of  Arches  was  also  set  out : 

"  17lh  February,  1830.— The  Official  Principal  of  ihe  Court  of  Arches 
having  taken  into  consideration  the  expediency  ofappoiDUag  additional 
court  days  for  the  tninsaction  of  business,  and  of  makin);  orders  of 
court  for  expediting  and  regulating  the  proceedings  in  that  Court,  has 
ordered  and  does  hereby  order  as  follows : 

(inter  alia) 

"  Tliat  when  proceedings  are  carried  on  *  in  poenam  contumacic,' 
witnesses  may  be  produced  and  sworn  before  a  surrogate  in  his  cham- 
bers as  well  as  in  open  court,  and  such  production  shall  be  immediatdj 
entered  and  recorded  in  the  register  book,  but  the  witnesses  so  examined 
shall  not  be  repented  to  their  depositions  until  forty-eight  hour»  at  least 
shall  have  expired  from  the  time  of  their  production." 

The  following  were  the  grounds  on  which  the  writ  of 
prohibition  was  moved  :   1.  That  the  order  of  17th  Febru- 
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uji  1830,  to  authorise  the  examination  of  witnesses  in 

diambers,  was  not  warranted  by  10  Geo.  4«  c.  53,  s.  9  (a), 

ud  that,  if  it  were,  it  had  not  been  complied  with,  as  the 

witnesses  bad  been  repeated  to  their  depositions  within 

forty-eight  hours  of  their  examination.     2.  That  a  cause  of 

subtraction  of  church  rates  was  not  within  the  exceptions 

contained  in  23  Hen.  8,  c.  9  (&). 


Wighiman  shewed  cause  (c).  The  objection  to  the  pro- 
ceedings in  the  ecclesiastical  court,  with  reference  to  10 
Geo*  4,  c.  53,  s.  9y  even  if  well  founded,  amounts  to  no  more 
than  an  objection  on  a  point  of  practice,  and  so  shews  a 
mere  defectus  triationis,  which  is  no  ground  of  prohibition 
after  sentence:  Ex  parte  Smyth  {d),  Bac.  Abr.  (Prohibi- 
tion H),  Ojfiey  V.  Whitehall {e). 

So  also  with  respect  to  the  objection  that  the  defendant 
coald  not  be  cited  out  of  his  diocese,  in  a  cause  for  sub- 
traction of  church  rates,  the  objection,  if  good,  is  too  late 


(«)  That  section  enables  the 
judges  of  the  ecclesiastical  courts 
**  Co  appoint  new  and  additional 
coQit  days  for  the  transaction  of 
business  in  their  several  courts  re- 
spectively, which  new  and  addi- 
tional court  days  shall,  from  and 
after  the  appointment  thereof  as 
aforesaid,  be  regular  court  days  for 
the  transaction  of  business  to  all 
intents  and  purposes.'' 

(h)  23  Ben.  8,  c.  9,  s.  9,  enacts 
*  that  DO  manner  of  person  shall 
be  from  henceforth  cited  or  sum- 
OKMied,  or  otherwise  called  upon 
to  appear  by  himself  or  herself,  or 
bjsny  procurator,  before  any  ordi- 
aarj,  &c.  or  any  other  judge  spiri- 
toal,  out  of  the  diocese  or  peculiar 
jufisdictioo,  where  the  person 
which  shall  be  cited,  &c.  shall  be  in- 
hsbiURg  and  dwelling  at  the  time  of 
awarding  or  going  forth  of  the  same 


citation  or  summons,  except  that 
it  shall  be  for,  in,  or  upon  any  of 
the  cases  or  causes  hereafter  writ- 
ten, that  is  to  say,''  &c.,  and  by  s.  d, 
*^  in  case  that  any  bishop  or  inferior 
judge,  having  under  him  jurisdic- 
tion in  his  own  right  and  title,  or 
by  commission,  make  request  or 
instance  to  the  archbishop,  bishop, 
or  a  superior  ordinary  or  judge,  to 
take,  treat,  examine  or  determine 
the  matter  before  him  or  his  sub- 
stitute, and  that  to  be  done  in 
cases  only  where  the  law,  civil  or 
canon,  doth  affirm  execution  of 
such  request  or  instance  of  juris- 
diction to  be  lawful  or  tolerable." 

(c)  In  £.  T.  last  (April  97),  be- 
fore Lord  Denman  C.  J.,  Little- 
duUt  Patteson  and  Coleridge  Js. 

(<i)3A.&E.  719;  S.C  5  N. 
&  M.  145. 

(e)  Bunb.  17. 
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after  sentence :  Gardner  ▼.  Booth  (a).  But  the  objection  is 
not  good,  the  case  is  within  the  fourth  exception  in  23 
Hen.  Sf  c,  9^  s.  3.  A  party  may  be  cited  out  of  his  diocese 
after  letters  of  request,  in  a  suit  for  brawling:  Expartt 
WilKams{b). 


Sir  J,  Campbell  A.  G.  and  Manning  Serjt.  contri.  Even 
if  this  Court  cannot  make  irregularity  of  practice  a  ground 
of  prohibition,  the  irregularity  here  amounts  to  want  of 
jurisdiction,  so  that  there  is  ground  of  prohibition  even  after 
sentence.  If  the  Court  did  not  proceed  conformably  to 
10  Geo,  4,  c.  53,  it  had  no  jurisdiction  to  sit  on  the  addi- 
tional days,  and  the  whole  has  been  coram  non  jadice;  the 
witnesses  could  not  be  examined,  and  the  Court  has  pro- 
ceeded without  evidence.  Whether  in  this  respect  tke 
ecclesiastical  court  has  proceeded  regularly  depends  upon 
the  construction  of  a  statute,  which  is  always  for  this  Court: 
Carter  v.  Crawley  (c). 

As  to  the  other  point,  it  is  inconsistent  with  usage,  and 
23  Hen.  8,  c.  9,  to  cite  out  of  the  diocese  in  this  case: 
Burgoyne  v.  Free{d)f  Burder  v.  Feley{e),  and  Goiodbnf* 
Silby,  in  the  Court  of  Arches,  1777* 

Ctrr.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court : — This  was  a  motion  for  a  prohibition  to  the  Court 
of  Arches,  in  a  suit  for  subtraction  of  church  rate. 

Two  objections  were  urged.  First,  that  the  depositions 
were  improperly  taken  with  reference  to  the  stat.  10  GeoA, 
c.  53,  s.  9*  The  answer  is  clear,  that,  even  if  it  were  so,  it 
is  a  matter  of  irregularity  in  practice  only,  and  no  ground 
for  this  Court  to  interfere  by  writ  of  prohibition. 

Secondly,  that  the  party  was  cited  out  of  his  diocese. 


(a)  S  Salk.  549. 
ib)  4B.&C.  318;  S.C.  6  D. 
&  R.  373. 
(c)  Sir  T.  Raym.  497. 


(d)  S  Addams,  405. 

(e)  See  9  Law  J.  (N.  S.),  Q.  B. 
1M7;  5.C.  4  P.  &  D.  not  yet  re- 
ported. 
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lat  a  suit  for  subtraction  of  church  rates  cannot,  by 
IT  dvil  or  canon,  be  referred  by  letters  of  request  to 
perior  ecclesiastical  court,  and  so  is  not  within  the 
tion-  of  the  stat.  23  Hen.  S,  c.  9*  No  authority  was 
lor  this  position,  nor  any  reason  assigned  at  the  bar, 

suit  for  subtraction  of  church  rate  might  not  be  so 
id,  as  much  as  a  suit  for  subtraction  of  tithes,  or  for 
ing,  or  any  other  contentious  matter.  But  it  was  said 
WMel  that  they  were  not  aware  of  any  instance  in 

it  bad  been  done.  We  have  made  inquiry,  and  find 
lits  for  subtraction  of  church  rate  have  frequently  been 
sd  by  letters  of  request,  and  that  no  objection  has 
«en  taken  on  that  ground,  although  in  several  such 
ces  a  prohibition  has  been  moved  for  on  other  grounds. 
px>und  usually  assigned  in  the  letters  of  request  is, 
he  parties  can,  in  the  superior  court,  have  the  benefit 
iiisel  learned  in  the  law,  which  advice  cannot  be  had 
t  inferior  jurisdiction,  and  this  ground  is  obviously 
raUe  to  the  case  in  question. 

i  see,  therefore,  no  reason  to  doubt  that  the  letters  of 
St  were  in  this  case  proper,  and  the  rule  must  be 
urged. 

Rule  discharged. 
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ilchan.  Assignee  of  Sims,  an  Insolvent,  v.  Thomas.      WednesdaVf 

June  ^4th. 
ST  on  covenant.     The  second  count  of  the  declara-  Debt  on  cove- 

tated  that  on  the  9th  June,  1817,  before  the  insolvency  ^*^emofa^^^^^^ 
ns,  by  indenture  between  fi,  B.Thomas^  T.H.Thomas  charge,  as  be- 
efendant,  of  the  first  part,  the  said  Sims  of  the  second  ^"^debt  upon 
and  other  persons  of  the  third  and  fourth  part,  reciting  specialty,  may 

».       1      •  ,    i.       1  1  c  •         r  ^®  brought 

nms  had  contracted  for  the  purchase  of  an  annuity  of  within  twenty 

and  that  the  parties  of  the  first  part  had  given  a  bond  ^^^/i  4^  ^  fL 

fit  in  the  penalty  of  3000/.,  conditioned  for  the  pay-  s.  3,  notwith- 
standing the 
ifm  of  811  years,  by  3  &  4  WiU,  4,  c.  27,  s.  49,  as  to  the  recovery  of  rent  payable 
land. 
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ment  of  the  annuitji  and  reciting  that  the  parties  of  tfa 
first  part  were  seised  of  certain  lands  in  common,  and  ha(K 
agreed,  as  a  further  and  collateral  security  for  the  paymentflj 
of  the  annuity,  to  execute  to  Sims  the  said  indenture,  thee 
parties  of  the  first  part  gave,  granted  and  confirmed  uuto^ 
Sims  an  annuity  or  yearly  rent-charge  of  150L,  to  be  yearlj^ 
issuing  out  of  the  lands  mentioned  in  the  indenture.     And. 
the  parties  of  the  first  part,  by  the  said  indenture,  jointly 
and   severally  covenanted  with  Sims  that  they  would  pay 
him  the  said  annuity  or  rent-cliarge  at  the  times  therein 
mentioned.     Breach,  the  non-payment,  &c. 

Plea,  as  to  all  arrears  beyond  six  years,  the  limitation 
provided  by  3  &  4  Will.  4,  c.  27,  s.  42. 

Demurrer  and  joinder  (a). 


W.  H.  Walson  in  support  of  the  demurrer  (6).  The 
question  is,  whether  the  limitation  of  six  years  under  3  &  4 
Will,  4,  c.  27,  s.  42,  or  of  twenty  years  under  3  &  4  Will.  4, 
c.  42,  s.  3,  applies  to  the  present  case;  which  is  an  action 
on  a  specialty  to  recover  a  rent-charge.  The  section  of 
he  former  statute  enacts,  "  that  after  the  said  31st  Decem- 
ber, 1833,  no  arrears  of  rent  or  of  interest  in  respect  of 
any  sum  of  money  charged  upon  or  payable  out  of  any 
land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages  in 
respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered 
by  any  distress,  action  or  suit,  but  within  six  years  next  after 
the  same  respectively  shall  have  become  due/'  &c.  The 
section  of  the  latter  statute  enacts, ''  that  all  actions  \>f  debt 
for  rent  upon  an  indenture  of  demise,  all  actions  of  cove' 
nani  or  debt  upon  any  bond  or  other  specialty,  8cc.  shall  be 


(o)  The  pleadings  in  this  case 
(the  pleadings  being,  as  it  were, 
reversed;,  also  raised  the  same 
point  as  in  the  next  case  of  Simt 
V.  Thomas,  In  this  case  the  plea 
shewed  an  assignment  of  the  an- 
nuity to  trustees,  and  the  replica- 
tion set  up  that  such  an  assign- 


ment was  void  against  the  plaintiff 
as  assignee  under  the  Insolvent 
Act,  and  on  this  part  of  the  record 
the  defendant  had  jndgment. 

(6)  During  the  term  (June  4th)y 
before  Lord  Denman  C.  J^  UtlU' 
dale,  Patteson^  and  Williams  Js. 
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commenced  and  sued  within  the  time  and  limitation  here- 
inafter expressed,  and  not  after ;  that  is  to  say,  the  said 
Ktions  of  debt  for  rent  upon  an  indenture  of  demise,  or 
covenant,  or  debt  upon  any  bond  or  other  specialty,  8cc. 
within  ten  years  after  the  end  of  this  present  session, 
or  within  twenty  years  after  the  cause  of  such  actions  or 
saits,  but  not  after.^  By  the  very  terms  of  the  later  statute, 
therefore,  the  present  action,  which  is  "  debt  upon  a  spe- 
cialty/' may  be  brought  within  twenty  years;  and,  if  the 
former  statute  fixes  any  other  limitation,  it  is  repealed. 
But  the  point  was  expressly  decided  in  Paget  v.  Foley  (a), 
where  it  was  held  that  covenant  for  rent  in  arrear  might  be 
brought  within  the  twenty  years,  and  that  it  was  not  limited 
to  the  six  years  by  3  8c  4  Will.  4,  c.  27,  s,  42. 
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Merivale  contrd.  The  subject-matter  of  the  present 
action  is  clearly  within  c.  27*  By  the  first  section,  which 
is  the  interpretation  clause,  rent  extends  *^  to  all  annuities 
tnd  periodical  sums  of  money  charged  upon  or  payable  out 
of  any  land;*  and  by  section  42,  "  no  arrears  of  rent  or  of 
mterest  in  respect  of  money  charged  upon  or  payable  out 
of  land,  out  of  any  land  or  rent  &c.  shall  be  recovered  &c. 
but  within  six  years."  The  limitation  of  fix  years,  there- 
fore, applies  to  this  case.  Paget  v.  Foley  (a)  is  distiu- 
piisbable :  It  was  covenant  for  rent  due  on  *'  an  indenture 
of  demise"  Now  such  a  case  is  expressly  mentioned  in 
the  later  statute  &c.,  and  Tindal  C.  J.  was  of  opinion  that 
the  former  statute  did  not  apply  to  rent  due  on  an  inden- 
ture of  demise,  but  only  to  rents  which  are  a  charge  on 
land.  But,  even  if  the  former  statute  did  apply  to  rent  due 
on  an  indenture  of  demise,  it  did  so  by  comprehending  it 
in  general  terms,  whereas  the  later  statute  applied  to  it  by 
name.  Thus,  in  that  case,  according  to  the  rule  *^  that  a 
later  statute,  general  and  affirmative,  does  not  abrogate  a 
former,  which  is  particular,'*  {Com.  Dig.  **  Parliament,"  R.9, 


(fl)  2Bing.  N.C.  679. 
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Gregorys  case  (a)),  and  the  general  rule  for  construction  of 
statutes,  noticed  in  the  argument  of  counsel  in  Rex  v.  Fount- 
leroy{b),  if  the  two  statutes  conflict,  the  latter  statute, 
being  particular  with  respect  to  rent  due  on  an  indenture 
of  demise,  must  have  prevailed.  Here  the  converse  is  the 
case,  for  the  former  statute  is  particular  with  respect  to  the 
present  subject,  which  is  a  charge  upon  land. 

W.  H.  Watson  in  reply.  The  attempt  to  distinguish  this 
case  from  Paget  v.  Foley  (c)  fails  doubly ;  for  the  later  sta- 
tute, giving  the  limitation  of  twenty  years,  is  particular 
with  respect  to  this  case  also,  which  is  ''  debt  npon  spe- 
cialty/' and  the  former  statute,  giving  the  six  years  onlj, 
was  particular  as  to  that  case  also,  which  was  covenant  for 
rent  **  payable  out  of  land.** 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court,  and,  after  stating  the  pleadings  as  above  and  the  sec- 
tions of  the  two  statutes,  proceeded  as  follows : — ^The  ques- 
tion is,  whether  upon  the  construction  of  these  two  acts  of 
parliament  the  period  of  limitation  for  bringing  the  action  is 
six  years  or  twenty  years.  The  plaintiff  relied  on  the  case 
of  Paget  v.  Foley  (c)  as  in  point.  The  defendant  contended 
that  the  circumstances  of  that  case  were  different  from  the 
present,  and,  besides  that,  he  contended,  upon  the  general 
.  rule  as  to  the  construction  of  statutes  in  some  measure 
apparently  conflicting,  that  the  statute  of  3  &  4  Will.  4, 
c.  27»  s.  42,  giving  a  period  of  six  years,  must  prevail ;  and 
not  the  statute  of  3  8c  4  Will.  4,  c.  42,  s.  3,  giving  a  period 
of  twenty  years  limitation. 

We  do  not  think  it  necessary  to  enter  into  the  discussion 
on  those  points,  because  the  Court  of  Common  Pleas  have 
in  the  before-mentioned  case  of  Paget  v.  Foley  (c)  decided 


(a)  6  Rep.  19,  b. 
(6)  3  Bing.  425. 


(f)  2  Bing.  N.  C.  679. 
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ibaty  if  covenant  be  broagbt  on  an  indenture  of  demise,  the 
period  of  limitation  is  twenty  years,  and  we  entirely  concur 
with  the  Court  of  Common  Pleas  in  that  decision.  The 
present  is  not  the  usual  case  of  reservation  of  rent  upon  a 
lease,  and,  so  far,  the  rent  is  not  properly  due  on  an  inden- 
ture of  demise,  it  is  a  rent'charge,  and,  as  such,  falls  within 
c  27,  8.  42.  But  notwithstanding  that,  we  are  of  opinion 
that  it  foils  within  c.  42,  s.  3,  as  being  an  action  of  debt 
opon  a  specialty. 

We  are,  therefore,  of  opinion  that  the  plea  is  bad,  and  that 
our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Strachan 

V. 
TOOMAS. 


Sims,  Administratrix,  v.  Thomas. 

Debt  on  a  bond,  in  the  penal  sum  of  3000/.  made  by  the 
defendant  and  two  others  to  the  intestate  James  Sims,  as  a 
security  for  payment  of  an  annuity  of  150/.  by  the  defendant 
to  the  intestate.  Breaches :  the  non-payment  of  262/.  IO5. 
due  in  the  lifetime  of  the  intestate,  and  of  2025/.  due  since 
his  death. 

Plea :  That  the  intestate  J.  Sims,  on  the  24th  May,  1823, 
petitioned  for  his  discharge  under  the  Insolvent  Act,  1 
Geo.  4,  c.  1 19»  and,  after  assignment  of  his  estate  and  effects 
under  the  act,  obtained  his  discharge  on  the  Ist  September 
following,  whereby  the  cause  of  action  in  the  declaration 
mentioned,  and  all  the  right,  title,  and  interest  of  Sims  in 
the  money  claimed,  were  and  still  are  vested  in  his  assignee 
under  the  said  act. 

Replication:  That  before  any  part  of  the  said  arrears 
claimed  of  the  annuity  became  due,  and  before  his  petition 
to  be  discharged  under  the  Insolvent  Act,  to  wit,  on  the 
SOtb  June,  1820,  J.S.  the  intestate,  by  indenture  then  made, 

cial  interest  in  the  bond,  nor,  consequentlyi  any  right 


Wedneidajff 
June  24th, 

A  bond  is  not 
"  goods"  or 
"  chattels^ 
within  13  Elix. 
c.  b,  as  to 
fraudulent 
alienations. 
Where  a 
party,  afler  as- 
signing an  an- 
nuity bond  to 
trustees  for  his 
wife  and  chil- 
dren, and  in 
the  event  of 
the  children 
dying  without 
issue  in  trust 
for  himself,  his 
executors  &c., 
became  insol- 
vent:— Held, 
the  contingen- 
cy in  favour  of 
the  insolvent 
not  having  hap- 
pened, that  bis 
assignee,  under 
lGfo.4,c.ll9, 
had  no  benefi- 
of  action  on  it. 
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1840.  assigned  over  the  said  annuity  and  the  said  bond,  and  alL 
benefit  and  advantage  of  the  same,  to  certain  persons,  in 
the  plea  mentioned,  to  hold  on  the  trusts  declared  of  the 
same  in  the  said  indenture. 

The  rejoinder  set  forth  the  indenture,  from  which  it 
appeared  that  the  bond  was  assigned  to  the  trustees,  in 
trust  for  the  wife,  child,  and  grandchildren  of  J.  S.,  and  in 
case  such  child  and  grandchildren  should  die  under  the  age 
of  twentj-one,  without  leaving  issue,  then  in  trust  for  him, 
J.  <S.,  his  executors,  administrators,  and  assigns.  Aver- 
ment, that  long  before  the  making  of  the  said  indenture, 
J.  S,  was  indebted  to  divers  persons  in  divers  large  sums  of 
money,  amounting  in  the  whole  to  a  large  sum,  to  wit,  3000/. 
which  remained  due  from  thenceforth  until  the  discharge  of 
J.  5.  under  the  Insolvent  Act,  and  still  remains  unpaid. 
That  the  said  indenture  was  executed  without  consideration, 
and  to  the  end,  intent  and  purpose  to  delay,  hinder  and 
defraud  the  said  creditors  of  J.  S.  of  their  debts.  Where- 
upon the  said  indenture,  as  against  the  assignee  of  J.  S., 
under  the  Insolvent  Act,  was  and  is  void,  frustrate,  and  of 
none  effect. 

Surrejoinder,  that  the  said  indenture  was  executed  for 
consideration,  and  without  the  end,  intent  8cc.  in  the  re- 
joinder alleged. 

Issue  on  this  surrejoinder  was  found  for  the  defendant, 
at  the  trial  before  Lord  Dcnman  C.  J.  at  the  Middlesex 
sittings  after  Michaelmas  term  1838. 

A  rule  nisi  having  been  obtained  for  judgment  non  ob- 
stante veredicto,  on  the  ground  that  the  indenture  was  not 
void  as  against  Sirachan,  the  assignee  of  J,  S.  under  the 
Insolvent  Act, 

Merivale  shewed  cause  (a).  The  indenture  of  assignment 
having  been  made  by  Sims,  when  in  insolvent  circumstances, 

(a)  This  case  was  argued  during  Lord  Denman  C.  J.  LittUMe, 
the  term  (June  3  and  4)  before      Fattcson  and  Williams  Js. 
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was  void  against  creditors,  and  is  therefore  void  against  the 
assignee  under  the  Insolvent  Act 

1.  The  property  in  the  bond  passed  to  such  assignee  by 
the  assignment  under  the  act  then  in  force,  1  Geo.  4>  c.  1 19* 
It  may  be  said  that  no  more  could  pass  than  the  insolvent 
lad  at  the  time  of  the  statutory  assignment;  that  is  the 
general  rule,  but  there  is  an  exception  in  cases  of  fraud : 
Sims  v.  Simpson  (a).  It  was  observed,  on  moving  for  this 
rale,  that  1  Geo.  4,  c.  11 9f  contains  no  clause  similar  to  7 
Geo.  4f,  c.  57,  s.  32,  for  the  avoidance  of  assignments  by 
way  of  voluntary  preference.  But  the  7  Geo.  4  relates 
entirely  to  one  class  of  conveyances,  namely,  voluntary  con- 
veyances to  creditors,  by  way  of  preference,  which  were  not 
fraudulent  within  13  FMz.  c.  5{b),  as,  on  the  other  hand, 
conveyances  might  be  fraudulent  within  13  Elh.  c.  5,  which 
would  not  be  bad  as  voluntary  conveyances  within  7  Geo.  4 : 
Twyne's  case  (c)  and  Cadogan  v.  Kennett  (d).  The  7  Geo.  4, 
therefore,  which  has  added  to  the  former  number  of  void 
conveyances  by  avoiding  some  conveyances  that  were  not 
fraudulent  within  the  13  Eliz.  does  not  touch  the  present 
point,  which  is,  that  this  assignment  is  fraudulent  within 
IS  Eliz. 

2.  This  indenture  is  void  agaiust  the  insolvent  assignee 
as  the  agent  of  the  creditors.  The  assignee  of  an  insolvent 
is  a  "  party  grieved"  within  13  Eliz.  c.  5  :  Butcher  v.  Har- 
rison (e) ;  and  he  would  be  entitled  to  the  bond  in  question 
as  part  of  the  insolvent's  assets :  Shears  v.  Rogers  (J'). 

3.  The  indenture  is  void  against  him  as  being  himself 
always  a  creditor.  By  1  Geo.  4,  c.  1 19>  s.  7,  the  provisional 
assignee  is  to  assign  to  him  '^in  trust  for  the  benefit  of  such 
assignee  or  assignees  and  the  rest  of  the  creditors,*'  and 
such  assignee  is  treated  throughout  as  a  creditor.  It  is  not 
necessary  that  he  should  have  been  a  creditor  at  the  lime  of 

(a)  1  Bing.  N.  C.  306.  (^0  Cowp.  432. 

lb)  1  Smith's  Leading  Cases,  19,  (e)  4  B.  &  Ad.  129;  5.  C.  1  N. 

and  the  authorities  there  cited.  &  M.  677. 

(c)  3  Rep.  80.  (/)  3  B.  &  Ad.  369. 
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making  the  indenture :  Hwigerford  v.  Earle{a\  Tarback  s* 
Marbury  (b),  Russel  v.  Hammond  (c),  and  Richardson  t. 
Smallwood(d). 

An  additional  reason  for  avoiding  the  indenture  is,  that  it 
reserves  a  contingent  beneficial  interest  to  the  insolveot 
himself,  so  that  the  assignee  under  the  Insolvent  Act  might 
have  derived  benefit  from  it :  per  Lord  Alvanley  C.  J.  io 
Carpenter  v.  Marnell{e),  Carvalho  v.  Burn{f),  and  -Bum 
V.  Carvalho  (g). 

It  may  be  said  that  the  defendant,  as  obligor  of  the  bond, 
cannot  set  up  the  defence  relied  on.  But  the  case  is  the 
same  as  the  ordinary  plea  of  a  plaintiff's  bankruptcy.  Nor 
vras  it  necessary  that  the  rejoinder  should  aver  that  the 
assignee  elected  to  treat  the  indenture  as  void.  He  could 
only  manifest  his  election  by  bringing  the  action,  so  that  the 
objection  comes  to  this^  that  the  rejoinder  ought  to  have 
averred  that  the  right  of  action  had  passed  to  the  assignee, 
because  he  had  brought  his  action. 

Lastly,  it  may  be  said  that  the  indenture  vras  not  void, 
because  the  bond  assigned  thereby  is  not  ''  goods"  or 
'^chattels"  vrithin  IS  EHz.  c.  5.  But  bills  of  exchange  have 
been  held  ^*  goods  and  chattels"  within  the  Bankrupt  Act  of 
1  Jac.  1,  c.  15 :  Homblotoer  v.  Proud{h)i  Ex  parte  Val- 
lance  (i)  also,  and  other  cases  cited  in  Humble  v.  Mitchell  (k) 
illustrate  the  same  point. 

W.  H.  Watson  contri.  This  bond,  being  a  chose  in  action, 
is  not  within  13  £/t2.,  the  object  of  which  was  to  preserve 
from  ft^udulent  alienation  such  things  as  might  be  available 
for  the  satisfaction  of  creditors :  Dundas  v.  Dutens  (/),  GrO' 

(a)  t  Vern.  861.  (g)  1  A.  &  £.  88S ;  .S.  C.  4  N. 

(6)  2  Vera.  510.  &  M.  889. 
(c)  1  Atk.  13.  (A)  2  B.  &  Aid.  327. 

(<0  Jac.  582.  (i)  3  M.  &  Ayr.  224. 

(e)  3  B.  &  P.  40.  Ik)  9  Law  J.  (N.  S.)  Q.  B.  29; 

(/)  4  B.  &  Ad.  393;  5.  C.  1  N.      S.  C.  3  P.  &  D.  141. 
&  M.  705.  (/)  1  Vcs.  jun.  196. 
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vrnvm  Cooke{a)  and  Rider  y.  Kidder  (b)»  Copyholds,  for  1840. 
be  same  reasoo,  have  been  held  not  to  be  within  the  act: 
Mathews  V,  Feaver  (c),  which  was  not  disputed  in  Doe  d. 
rmrntill  V.  BottrielHd),  a  case  on  27  Eliz.  c.  4.  The  re- 
under  therefore,  which  seeks  to  avoid  the  indenture  on  the 
round  of  its  delaying  creditors,  is  bad. 

Assuming  bonds  to  be  within  the  statute,  Homes  v. 
Aoder  (e)  shews  the  transfer  to  be  good  against  the  execu- 
yr  or  administrator  of  the  assignor,  and  it  will  be  good 
berefore  against  the  assignee  under  the  Insolvent  Act,  to 
rhom  nothing  passes  but  what  the  insolvent  himself  could 
laaa :  Hepper  v.  Marshall  (f).  By  1  Geo,  4,  c.  1 19,  s.  1 7, 
F  the  prisoner  has  been  guilty  of  fraudulently  dealing  with 
is  effects  for  the  purpose  of  diminishing  the  sum  to  be 
ivided  among  his  creditors,  or  by  way  of  fraudulent  prefer- 
noe,  the  prisoner  may  be  remanded ;  but  the  act  contains 
ID  clause  like  sect.  32  of  7  Geo.  4,  c.  57,  which  makes  such 
lesling  void.  In  Butcher  v.  Harrison  (g)  it  seems  to  have 
»een  taken,  without  sufficient  consideration,  that  the  assig- 
lee  is  a  ''  party  grieved,"  within  13  Eliz.  c.  5.  He  is  not 
lecessarily  so,  for  he  is  not  always  a  creditor.  By  1  Geo.  4, 
:•  1 19i  s.  7,  he  is  to  be  ''  a  proper  person,"  and  this  re- 
oinder  does  not  state  that  he  was  a  creditor.  The  contin- 
(ency  of  beneficial  interest  in  the  bond  would  not  give  the 
issigDee  under  the  act  any  property  in  it  until  the  contingency 
lappeoed. 

But,  at  all  events,  the  obligor  of  the  bond  cannot  set  up 
ibis  defence  without  shewing  that  the  assignee  or  the  credi- 
tors claim.  A  deed  of  this  sort  is  avoided  in  equity  no  further 
than  to  the  extent  claimed  by  a  creditor  who  applies,  and  then 
the  Court  will  not  act  unless  in  the  specific  claim  of  a  cre« 
ditor :  Colman  v.  Croker  (A).    So  also  in  Shears  v.  Rogers  (i), 

(a)  S  BaU  &  B.  330.  (/)  3  Bing.  379, 

(6]  10  Yes.  360— 368.  (g)  4B.&  Ad.  129;  S.  C.  1  N. 

(c)  1  Cox  C.  C.  878.  &  M.  677. 

(i)  5  B.  &  Ad.  131 ;  &  C.  2  N.  {h)  1  Yes.  jun.  160. 

kM.64.  (t)  3B.&Ad.370. 
(<)  Cro.  Jac.  270;  S.C.  Yel.  196. 
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1840.  Littledale  J.  observes,  "  tlie  assignmeot  was  void  as  soon 
as  the  creditors  claimed  to  treat  it  as  such,  though  not  until 
then."  And  Taunton  J.  *^  by  the  words  of  the  statute  13 
Elix.  c.  5,  8.  ^,  a  conveyance  within  its  scope  is  altogether 
void  at  law ;  and  a  creditor  who  elects  to  treat  it  as  void 
need  not  have  recourse  to  a  Court  of  Equity."  The  cases 
under  the  Bankrupt  Act  shewing  that,  if  the  assignees  do  not 
claim,  the  bankrupt  has  a  right  against  all  others,  support 
this  view,  and  Drayton  v.  Dale  (a)  shews  that  the  defendant 
should  have  stated  that  the  creditors  had  claimed. 

Cur.  adv.  vult. 

Lord  Den  MAN  C.  J.  now  delivered  the  judgment  of  the 
Court,  and,  after  stating  the  pleadings,  proceeded  thus  :— 
Before  we  consider  the  effect  of  the  rejoinder  it  will  be 
necessary  to  see  whether  there  be  any  defect  on  either  side 
in  the  previous  pleadings.  The  plea  states  that  the  plain- 
tiff was  discharged  under  the  Insolvent  Act  of  the  1  Geo.  4, 
c.  119,  and  that  all  his  real  and  personal  estate,  and  the 
cause  of  action  mentioned  in  the  declaration  and  the  right 
and  interest  of  Sims  under  the  same,  became  vested  in 
Robert  Srachan,  his  assignee  under  the  Insolvent  Debtors' 
Act.  This  plea  is  a  suflScient  answer  to  the  declaration,  for 
the  fourth  section  of  the  act  directs  the  insolvent  to  make 
a  conveyance  of  all  his  real  and  personal  estate  to  the  pro- 
visional assignee,  so  as  to  vest  all  such  real  and  personal 
estate  in  such  provisional  assignee,  subject  to  a  .proviso 
which  does  not  apply  to  this  question,  and  then  the  seventh 
section  directs  the  provisional  assignee  to  assign  the  real 
and  personal  property  so  vested  in  him  to  the  full  assignee, 
if  we  may  use  the  term,  and  such  assignee  is,  by  the  same 
seventh  section,  empowered  to  sue  in  his  own  name  for  the 
recovery,  obtaining,  and  enforcing  any  estate,  effects,  or 
rights  of  the  insolvent. 

The  replication  to  this  shews  that  by  the  indenture  above 

(a)  2  B.  &  C.  293;  S.  C.  3  D.  &  R.  534. 
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Staled  Sims  had,  before  his  discharge  under  the  Insolvent        1840. 
Actp  assigned  bis  interest  in  this  bond  to  the  trustees  therein 
iDeotioned  for  the  benefit  of  bis  wife  and  family,  and  that, 
tWefore,  he  had  no  longer  any  beneficial  interest  in  it ;  and, 
11  the  Insolvent  Act  above  stated  directs  that  the  estate  and 
effects  of  the  insolvent  shall  be  assigned  to  the  assignee, 
Id  trust  for  the  benefit  of  the  assignee  and  the  rest  of  the 
creditors,  if  no  benefit  can  arise  to  the  creditors  from  the 
bond  in  question,  on  account  of  all  the  beneficial  interest  in 
it  having  been  already  disposed  of,  that  bond  cannot  be 
the  subject  of  assignment  under  this  Insolvent  Act ;  and  that, 
therefore,  the  assignee  could  not  sue  in  his  own  name  for 
the  recovery  of  the  money  under  the  bond.     This  replica- 
tion then,  we  are  of  opinion,  contains  a  sufficient  answer  to 
the  plea. 

The  rejoinder  then  craves  oyer  of  the  deed,  stated  in  the 
eplication,  for  assigning  the  bond,  and  that  deed  is  set  out, 
md  by  that  it  appears  that  the  bond  was  assigned  to  the 
nistees  to  make  a  provision  for  the  wife  and  family  of 
Sims,  and  that  the  interest  in  the  bond  was  wholly  taken 
)ut  of  Sims  from  the  time  of  the  assignment,  except  that 
n  the  contingency  of  the  death  of  his  wife  and  children  and 
{randchildren  there  was  a  resulting  trust  to  Sims  himself. 
Fhe  rejoinder  then  states  that  before  making  the  indenture 
)f  assignment  Sims  was  indebted  to  divers  persons  in  divers 
arge  sums  of  money,  to  wit,  sums  amounting  to  3000/., 
ffhich  remained  due  and  unpaid  from  thence  until  and  at 
lie  time  of  his  discharge  under  the  Insolvent  Act,  and  which 
'emains  still  unpaid ;  and  then  the  rejoinder  further  states 
liat  the  indenture  of  assignment  was  made  and  executed 
fitbout  consideration,  and  to  the  end,  intent,  and  purpose 
10  delay,  hinder,  and  defraud  the  said  creditors  of  the  said 
Sims  of  their  just  and  lawful  debts,  wherefore  the  said  in- 
leoture  of  assignment,  as  against  the  said  Robert  Slrachan^ 
the  assignee  of  the  insolvent,  was  and  is  void,  frustrate,  and 
rf  none  effect. 
Now  if  this  indenture  of  assignment  be  void  and  of  none 
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1840.  effect,  as  against  Slrachan,  the  assignee  of  the  insolvent 
Sims,  the  replication  falls  to  the  ground,  and  the  plea  is 
therefore  set  up,  and  the  defendant  would  be  entitled  lo 
judgment. 

The  surrejoinder  alleges  that  the  indenture  of  assign- 
ment was  executed  for  consideration,  and  without  the  end, 
intent,  or  purpose  to  delay,  hinder,  or  defraud  any  creditors 
of  Sims  of  their  just  and  iawfnl  debts.  Issue  is  joined 
upon  this  surrejoinder,  and  that  issue  is  found  for  the  de* 
fendant,  thereby  affirming  the  rejoinder  as  far  as  the  issue  is 
fact  to  the  fraud  is  concerned. 

Several  objections  were  made  to  the  rejoinder,  but  we 
do  not  think  it  necessary  to  consider  the  whole  of  them,  as 
we  think  there  is  one  question  which  will  decide  the  validitj 
of  it,  and  that  is,  whether  the  bond  and  grant  of  an  annuity 
stated  in  the  pleadings  are  goods  and  chattels  within  the 
meaning  of  the  statute  13  Eliz.  c.  5.  If  they  are  not  goods 
and  chattels  in  the  meaning  of  that  act  of  parliament,  this 
indenture  of  assignment  cannot  be  void  as  against  creditors 
by  the  operation  of  that  act ;  and,  if  it  be  not  void  under  the 
act,  there  is  nothing  else  to  make  it  void  against  creditors. 
It  is  not  void  against  Sims  himself,  and  there  is  no  provi- 
sion in  the  1  Geo.  4,  c.  119,  which  was  the  Insolvent  Act 
in  question  at  the  time  of  the  indenture  of  asaignnient,  to 
make  it  void  as  against  creditors.  Any  provisions  made 
under  other  subsequent  Insolvent  Acts  (even  if  they  applied 
to  a  case  similarly  circumstanced)  could  not  affect  the  case; 
and  it  is  not  a  question  whether  it  would  be  void  nnder  the 
bankrupt  laws,  as  this  is  only  a  question  whether  it  be  voki 
as  against  the  assignee  and  creditors  under  this  Inaolvent 
Act. 

There  are  a  great  many  cases  as  to  what  the  words  gnoii 
and  chattels  include,  and  some  of  them  turn  npon  somewM 
refined  distinctions,  but  it  is  not  necessary  now  to  consider 
whether  those  words,  without  further  exphnation  and  state* 
ment  of  the  circumstances  attending  them,  WonM  pass 
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bmidi  or  not.    The  qoestion  i§,  whether  they  are  goads  and 
ckiteh  within  the  mennbg  of  13  Eliz. 

1m  Mmihims  v.  Fmiver(ja),  where  a  question  arose  as  to 
tk  aangnment  of  copyhold  premises,  the  Master  of  the 
Boflty  Sir  Lloyd  Kenyon,  afterwards  Lord  Kenyon,  says, 
^  I  MB  not  satisfied  as  to  the  nature  or  value  of  the  copy- 
Inid  preoiises,  which,  generally  speaking,  are  not  subject  to 
iilrte,  and  therefore  the  ass^ment  of  them  can  never  be 
hndident  against  creditors."  In  Dundas  v.  Dutens{b)t 
iriiBcfa  arose  <»  an  assignment  of  stock,  the  Lord  Chancellor 
LMrd  Thmrlum  says,  ''Is  there  any  case  where  a  man  having 
rtoek  in  his  own  name  has  been  sued  for  the  purpose  of 
HNPing  it  applied  to  satisfy  creditors  ?  Those  things^  such 
■  stock,  debts,  &c«,  being  choses  in  action^  are  not  liable ; 
key  oonid  not  be  taken  upon  a  levari  facias."  In  Ridder  v. 
Kidder  {c)f  which  was  a  case  of  transfer  of  stock,  the  Lord 
Uhmcdlor  Lord  Eidon  appears  to  have  been  of  opinion,  that 
ilock  WM  not  within  the  statute  of  Elizabeth^  and  assents 
to  the  opinion  of  Lord  Tkurhw  in  Dundas  v.  Duiens  (b) ; 
though,  under  the  peculiar  circumstances  of  the  case,  he 
ifterwards  appears  to  have  allowed  the  transfer  to  be  made. 
We  therefore  think  that  it  is  only  such  things  as  may  be 
taken  in  execution  that  are  affected  by  the  statute  of  Eliza" 
heth.  Bonds  indeed  are  now  liable  to  be  taken  in  execu- 
tion, but  they  were  not  so  at  the  time  of  the  making  the 
indenture  of  assignment. 

Considering  then  that  we  are  of  opinion  that  the  statute  of 
Effx.  c.  5,  only  extends  to  the  assignment  of  such  effects  as 
ire  liable  to  be  tak^n  in  execution,  the  greater  part  of  the 
irgnment  taken  on  the  part  of  the  defendant  falls  to  the 
ground,  and  it  is  only  material  to  consider  one  of  the  points, 
m*  diat  it  is  urged  that,  inasmuch  as  it  appears  on  the  face 
[»f  the  indenture  of  assignment  that  there  was  a  contingent 
interest  in  Sim$,  the  insolvent,  in  the  bond  and  grant  of  the 
mnuity,  as  it  appears  on  the  deed  of  assignment,  and  that 

ffi  fkfxH  Cases  in  Chancery,         (fi)  1  Ves.  jun.  190. 
178.  (c)  10  Ves.  360. 
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it  would  revert  and  become  vested  io  him  on  the  death  of 
bis  wife  and  children  and  grandchildren,  therefore  the 
assignee  of  Sims,  the  insolvent,  takes  something,  and  tbit 
in  that  respect  the  assignee  has  some  beneficial  interest 
as  well  as  the  legal  interest,  llie  assignee  has  certaiolj 
a  contingent  beneficial  interest,  and,  when  that  comes  to 
be  vested,  he  will  be  the  proper  person  to  sue,  but  he 
has  no  beneficial  interest  till  that  event  arises,  and,  as  he  has 
none  in  the  meantime,  and  as  nothing  passes  to  the  as- 
signee, unless  be  has  a  beneficial  interest,  he  has  no  right  of 
action  and  cannot  sue  for  the  arrears  of  the  annuity  ^rhile 
his  interest  is  merely  contingent.  Tlie  contingent  interest 
here  is  very  remote,  but  that  makes  no  difference ;  it  must 
be  judged  of  in  the  same  way  as  if  the  interest  of  Sims  had 
depended  upon  a  single  life,  or  had  even  been  certain  as 
depending  on  a  term  for  years  certain.  Upon  the  whole  of 
this  case  we  arc  of  opinion  that  the  rule  must  be  made 
absolute  to  enter  judgment  for  the  plaiuiff,  notwithstandiug 
the  verdict  found  for  the  defendant. 


Judgment  for  the  plaintiff. 


'iWsday, 
June  2^rd, 


Taylor  v.  Hen niker,  Bart. 


An  nction  on  /^.^-^^  •        i* 

the  cuBo  lies  V^ASL  for  excessive  distress.     The  declaration  stated  that 

lor  thsiraininK  ^i^^,  pigi^^iff  ^^  ^\^q  limg  ^vl,g„  g^^,^  j,eld  certain  premises 

lor  more  rent  •  «^ 

thnn  is  dill',  as  tenant  to  the  defendant  at  a  certain  rent;  that  the  de- 

(listrm  tnkvu  ^"^'"^'^^^^  contriving  and  maliciously  intending  to  injure  the 

is  not  siilU-  plaintiff,  on  the  1  llh  August,  1838,  falsely  and  maliciously 

th«  rent  diie.  pretending  that  165/.  &c.  was  in  arrear  from  the  plaintiff  to 

Such  on  no  the  defendant  for  rent  of  the  said  premises,  wrongfully  aud 

though  a  no-  unjustly  seized  grass  of  the  plamtin,  growmg  upon  the  pre- 

tic«  oi  disirrw  iniaes,  of  the  value  of  300/.,  as  a  distress  for  the  sum  so 
for  moro  rent  ' 

thnn  it  due  is 

nithdmwti,  nnd  tlio  distress  »  sold  under  a  second  notice  of  distress  for  the  rent  retUy 

due. 
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pretended  to  be  in  arrear ;  and,  under  that  pretence,  after* 
wards,  to  wit,  on  8cc.,  cut  and  sold  the  said  grass  towards 
pajuient  of  the  said  pretended  arrears.  Whereas,  in  truth, 
at  the  time  of  the  said  distress,  40/.  only,  of  the  sum  so 
pretended  to  be  in  arrear,  was  in  arrear  &c.  Plea,  general 
iitue  by  statute. 

At  the  trial  before  LitikdaleJ.  at  the  Essex  spring 
usizes,  1 839»  the  plaintiff  proved  that  the  rent  in  arrear  was 
only  80/.,  and  that  the  defendant  had  distrained  the  grass, 
as  alleged,  and  given  a  notice  of  distress  for  165/.  odd,  and 
had  subsequently  given  a  second  notice,  which,  reciting 
the  former,  then  stated  that  the  grass  was  distrained  for 
80/.  only.  The  grass  was  cut  and  sold  under  the  latier 
QoUce,  and  did  not  realise  enough  to  satisfy  the  sum  due. 
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Henmiker, 


Verdict  for  the  plaintiff  for  nominal  damages,  with 
leave  to  move  for  a  nonsuit  on  the  ground  that 
no  damage  had  been  sustained. 

Piatt,  in  the  Easter  term  following,  having  obtained  a 
rule  nisi,  on  the  authority  of  Wilkinson  v.  Terry  {a), 


Thesiger  and  Petersdorff  now  shewed  cause  (6).  The 
defendant,  by  the  original  excessive  distress,  inflicted  a  legal 
injury  on  the  plaintiff,  which  entitles  him  to  maintain  this 
action.  Actions  are  often  maintainable  although  no  actual 
damage  has  been  sustained,  as  for  irregularity  in  a  distress, 
where  goods  are  appraised  by  persons  not  sworn  until  after 
the  appraisement :  Kenney  v.  May  (c);  or  for  non-payment 
by  a  banker  of  a  customer's  cheque:  Marzeiti  v.  Wil- 
liams (d)\  or  for  imitating  a  chattel  made  for  sale:  Blofeld 
V.  Payne  (e).  Nor  is  it  necessary  to  prove  that  an  excessive 
distress  was  taken  maliciously:  Field  v.  Mitchell {f).    The 


(a)  1  M.  &  Rob.  377. 

{h)  Before  Lord  Denman  C.  J., 
LittiedaU,  Fatteum  and  Williatns 
Js. 

(c)  1  M.  &  Rob.  56. 


(df)  1  B.  &  Ad.  415. 
(f)  4B.  &Ad.  410;  5.  C.  1  N. 
&  M.  353. 
(/)  6  Esp.  71. 
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distress  must  be  reasonable  bj  the  statute  of  Maribridgi 
{52  Hen.  S,  c.  4).  The  withdrawal  of  the  first  distreM  ii 
no  answer,  any  more  than  it  the  re-deliverjr  of  a  chillil 
after  conversion  {Countess  of  Rutland^  caae  (a)  ),  or  As 
discharge  of  a  person  arrested  for  mora  than  is  dua.  Bat 
it  is  easy  to  conceive  that^  whatever  the  value  of  the  goods 
distrained  might  ultimately  turn  out  to  be,  a  party  would 
be  practically  injured  by  notice  of  distress  for  more  real 
than  he  owed,  as  he  might,  in  consequence  of  the  eacsui 
be  unable  to  get  sureties  for  a  replevin  bond,  or  be  drivea 
to  bring  an  action,  lest  the  amount  of  the  distress  should  bs 
evidence  against  him  of  his  holding  at  more  than  his  actati 
rent.  The  opinion  of  Parke  B.  in  Wilkinson  v.  Terry (h) 
is  inconsistent  with  principle  and  was  never  reviewed,  be- 
cause  the  plaintiflf  had  substantial  damages  on  the  second 
count  of  the  declaration  for  not  selling  for  the  best  price. 


Piatt  contr^.  In  this  case  the  plaintiff  has  sustained 
neither  damages  nor  an  injuiy.  Where  a  party  is  arrested 
for  more  than  is  due,  there  is  an  actual  restraint  of  liberty 
under  the  excessive  claim.  But  here  nothing  was  done 
under  the  first  notice,  nor  has  there  been  any  invasion  of  a 
right,  as  in  some  of  the  cases  cited.  The  1 1  Geo.  %,  c.  \9, 
s.  19 f  which  gives  the  right  of  action  in  this  case,  is  decisive 
to  shew  that  the  action  will  not  lie,  unless  there  has  been 
actual  damage,  for,  after  providing  that  irregularity  in  the 
distress  shall  not  make  it  unlawful,  where  rent  is  due,  it 
allows  the  party  to  *'  recover  full  satisfaction  for  the  specuil 
damage.^'  This  declaration  evidently  treats  the  aale  as  if 
made  under  the  first  notice,  whereas  it  was  under  the 
second.  IPatleson  J.  referred  to  Avenell  v.  Croker{c)t 
where  part  of  the  rent  was  distrained  for  before  it  was  due.] 

Cur.  adv.  vulL 


(a)  Rol.  Abr.  Action  sur  Case 
(Trover  L). 


(b)  1  M.  &  Rob.  377. 

(c)  1  M.  &  M.  172. 


Til  Y  LOR 
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Lord  Denman  C.  J.,  on  the  following  day  delivered 
tke  judgment  of  the  Court — This  is  not  an  action  founded 
OB  tbe  statute  1 1  Geo.  2,  c«  19»  s.  19.  That  section  applies  '"  v7 
obIj  where  the  distress  is  lawful  in  its  inception^  but  some  Hekmikeb. 
iniq;ii]arity  is  comniitted  in  conducting  it^  which  would 
kire  rendered  tbe  partj  a  trespasser  by  relation  at  common 
law;  and  now,  by  tbe  operation  of  that  statute,  he  is  not  to 
be  so  coDsideredi  but  tbe  tenant  is  to  recover  the  special 
iimage  sustained  by  the  irregularity  and  no  more.  Here 
bs  distress  was  unlawful  in  its  inception,  being  for  more 
liao  was  due;  the  action  is  at  common  law,  and  the  selling 
inder  tbe  distress  is  no  necessary  part  of  the  cause  of  ac- 
ion;  it  is  aggravation  only.  The  action  would  have  lain 
before  the  statute  of  W.  Sf  M.,  which  introduced  the  sale 
Df  goods  distrained.  The  relinquishment  of  the  excessive 
mm  distrained  for  by  notice  to  the  tenant  does  not  cure 
the  wrong  any  more  than  the  return  of  an  article  converted 
cores  the  conversion. 

We  should,  therefore,  have  considered  the  plaintiff  as 
elearly  entitled  to  a  verdict  for  nominal  damages,  but  that 
we  paused  in  consequence  of  the  two  nisi  prius  cases: 
AvemeU  v.  Croker  (a),  and  Wilkimon  v.  Terry  (6).  Now 
the  first  of  those  cases  proceeds  on  the  ground  that,  as 
only  one  thing  was  taken,  and  that  must  have  been  equally 
taken,  if  the  right  sum  had  been  distrained  for,  no  damage 
locrued,  and  therefore  the  plaintiff  had  no  cause  of  action. 
Fhe  same  reasoning  applies,  though  many  things  be  taken, 
if  their  value  be  less  than  the  rent  really  due,  and  for  which 
ihe  distress  ought  to  have  been.  The  verdict  was  for  the 
lefendant ;  a  motion  for  a  new  trial  was  made  on  another 
p'ound,  and  the  parties  agreed  to  a  stet  processus,  but  the 
ruling  of  Lord  Tenterden  on  the  above  point  was  not  ques* 
tioiied.  In  the  latter  case,  Parke  B.  doubted  as  to  the 
ftcUon  being  maintainable,  but  a  verdict  was  taken  for 
Bominal  damages. 

With  all  possible  respect  for  the  opinion  of  those  learned 

(a)  1  M.  &  M.  179.  (&)  1  M.  &  Rob.  377. 
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1840.        judges,  we  cannot  agree  to  the  doctrine  contained  in  those 
^"^^^^^      cases.     It  is  true  that  in  replevin  a  landlord  may  avow  for 
9.  less  rent  than  he  has  distrained  for,  but  there  the  plaintiff 

IIenniker.  complains  of  the  taking  altogether,  and  not  of  the  excess. 
Here  he  complains  of  the  excess,  and  that  excess  really 
took  place;  there  was  a  wrongful  act  of  the  defendant,  and 
though,  by  reason  of  the  value  of  the  goods  taken  falling 
short  of  that  of  the  actual  rent  due,  no  real  damage  was  sus- 
tained; yet  there  was  a  legal  damage,  and  cause  of  action, 
for  which  the  plaintiff  was  entitled  to  a  verdict.  This  rule 
must  therefore  be  discharged. 

Rule  discharged. 


South-Eastern  Railway  Company  r,  Hebblewhite. 

Same  r.  Hamer. 
Same  v.  Banner. 

Wedneiday,  Same  V.  W RIGHT. 

June  i4th,       jj^ 

By  a  rnilwny  ^*  '^ *  ALEX/INDER  in  each  of  the  above  cases  had 
net  a  company  obtained  a  rule  nisi  to  set  aside  an  order  of  LittUdak  J. 
in  dobt  for    '   °"^  ^'"'^  ^^  Court  thereon,  allowing  the  defendant  to  plead 

calls,  to  de-      j|jg  several  pleas  hereafter  mentioned.     The  actions  were 

Clare  generally  .  -i  i  m 

that  the  de-      in  debt  for  calls  on  railway  shares.     The  declarations  were 

fendant,  being 

the  proprietor  of  a  share,  was  indebted  to  tlic  company  in  such  a  sum  as  the  calls  should 

amount  to,  whereby  nn  action  had  accrued,  without  setting  forth  the  special  matter; 

and  it  was  also  provided  that  at  the  trial  of  such  an  action  it  should  only  be  necessary 

to  prove  that  the  defendant,  at  the  time  of  making  such  calls,  was  the  proprietor  of  a 

share,  and  that  such  culls  were  in  fact  made,  and  that  such  notice  was  given  as  directed 

by  the  act,  without  proving  the  appointment  of  the  directors  who  made  such  calls,  or 

any  other  matter  whatsoever. 

^rhe  Court  in  their  discretion  under  the  statute  of  AnnCf  out  of  the  following  pleas  in 
several  cases,  allowed  the  first  three  only. 

1.  Nunquam  indebitatus. 

8.  That  defendant  was  not  a  proprietor. 
S.  Ttmt  the  shares  were  forfeited. 

4.  That  at  the  meetin<;s  at  which  the  calls  were  made  there  was  not  present  a  com* 
petent  number  of  directors  who  had  paid  up  previous  calls. 

5.  That  no  notice  had  been  given  of  the  calls  (as  required  by  the  act). 

C.  That  no  time  or  place  for  payment  of  the  calls  had  been  appointed  (as  required  by 
the  act). 

7.  That  the  calls  were  not  made  for  the  purposes  of  the  undertaking. 

B.  That  the  calls  were  not  made  upon  all  the  shareholders  (as  required  by  the  ace). 

9.  That  the  calls  were  not  luado  by  competent  persons. 
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io  a  general  forni|  as  authorised  by  the  company's  act,  the         1840. 
6&  7  Will.  A f  c.  Ixxv.,  mtituled  '*  An  Act  for  making  a      ^^^ 
Raiiiray  from  the  London  and  Croydon  Railway  to  Dover^      Eastern 

to  be  called  the  Soiith-Eastem  Railway."  Railway 

^  Company 

The  declaration  in  each  case  stated  that  the  defendant^  v, 

beiDg  a  proprietor  of  a  cerUin  number  of  shares  in  the  "»"dX»" 
company,  was  indebted  to  the  plaintiffs  in  the  sum  of.  See. 
for  a  call  of  the  sum  of,  &c.  upon  each  of  his  shares,  and 
in  the  further  sum  of  &c.  for  interest  for  the  forbearance 
of  the  monies  owing  in  respect  of  his  shares,  whereby  an 
action  had  accrued  Sec. 

The  pleas  which  had  been  allowed  were,  in  the  two  first 
cases, 

1.  Never  indebted. 

2.  That  defendant  was  not  a  proprietor  modo  et  form^. 

3.  That  there  were  not  present  at  the  respective  meet- 
bgs,  at  which  the  calls  were  made,  four  directors  who  had 
paid  up  previous  calls  made  in  respect  of  their  shares. 

In  the  third  case — 

K  That  the  call  was  not  made  upon  all  the  subscribers 
and  shareholders,  Sec. 

2.  That  the  call  was  not  duly  made  by  competent  per* 
ions,  and  for  the  sole  purpose  of  the  undertaking. 

S.  That  due  notice  was  not  given  of  the  call. 

4.  Never  indebted,  to  the  count  for  interest. 
In  Wright's  case — 

1 .  Never  indebted. 

2.  That  the  interest  claimed  was  in  respect  of  the  calls, 
and  that  there  was  no  notice  of  such  call. 

3.  That  the  interest  claimed  was  in  respect  of  calls,  and 
that  the  directors  did  not  appoint  a  time  and  place  for  a 
person  to  receive  the  payments. 

4.  That  the  interest  claimed  was  in  respect  of  calls  which 
were  not  made  for  the  purposes  of  the  undertaking. 

5.  That  the  interest  claimed  was  in  respect  of  the  calls, 
and  that  the  shares  were  declared  to  be  forfeited  by  the 
directors,  and  that  the  defendant  acquiesced  in  such  for- 
feiture. 
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III  support  of  the  leveral  rules  it  was  deposed  that  the 
third  plea  in  the  first  and  second  eases,  the  first  plea  iu  the 
third  case,  and  the  second,  third,  fourth,  and  fifth  pleas  io 
the  last  case,  were  pleaded  for  the  sake  of  delay  (a). 


(a)  Sect.  1  IS  of  the  coropanjf*s 
act  enacts,  that  the  shareholders 
are  to  pay  the  sums  to  be  paid  in 
respect  of  their  shares,  in  sach 
parts  or  proportions  thereof  as  shall 
from  time  to  time  be  called  for  by 
the  directors  of  the  said  company 
under  and  by  virtue  of  the  powers 
of  this  act,  at  such  times  and  at 
such  places,  and  to  such  person  as 
shall  be  directed  by  the  said  direc- 
tors ;  and  in  case  any  party  shall 
refuse  or  neglect  to  pay,  &c.  it 
shall  be  lawful  for  the  company  to 
sue  for  and  recover  the  same  in 
any  Court  of  law  or  equity,  to- 
gether with  interest  on  such  un- 
paid sum  of  money. 

Sect.  115  enacts,  that  the  direc- 
tors to  be  appointed  as  aforesaid 
shall  have  power  from  time  to  time 
to  make  such  calls  of  money  from 
the  subscribers  to,  and  proprietors 
of  the  said  undertaking  for  the  time 
being,  to  defray  the  expenses  of 
and  to  carry  on  the  same,  as  they 
from  time  to  time  shall  find  neces- 
sary, so  that  the  aggregate  amount 
of  calls  or  money  paid  for  and  in  re- 
spect of  any  such  shares  shall  not 
amount  to  more  than  the  sum  of 
50/.  on  any  such  share,  so  that  no 
such  call  shall  exceed  the  sum  of 
5/.  upon  each  share,  which  any 
person  or  corporation  shall  be  pos- 
sessed of  or  entitled  unto  in  the 
said  undertaking,  and  that  the  total 
amount  of  such  calls  in  any  one 
year  shall  not  exceed  30/.  upon 
each  share;  and  an  interval  of 
two  calendar  months,  at  the  least, 


shall  elapse  between  the  daj  ip- 
pointed  for  the  payment  of  one 
call  and  the  day  appointed  for 
the  payment  of  another  call ;  and 
twenty-one  days'  notice,  at  the 
least,  shall  be  given  of  every  sodi 
call  by  advertisement,  &c.;  and 
all  monies  so  called  for  shall  be 
paid  to  such  person,  at  such  times 
and  places,  and  in  such  manner  n 
in  the  said  notice  shall  be  sp- 
pointed ;  and  the  respective  owners 
of  shares  in  the  said  undertaking 
shall  pay  their  rateable  proportion 
of  the  monies  to  be  called  for  as 
aforesaid  to  such  persons,  and  at 
such  times  and  places,  and  in  sach 
manner  as  shall  be  appointed  as 
aforesaid,  and  if  any  owner  or  pro- 
prietor for  the  time  being  of  any 
such  share  shall  not  so  pay  sach 
his  rateable  proportion,  then  and  in 
such  case,  and  as  oi\en  as  the  same 
shall  happen,  he  shall  pay  interest 
for  the  same  after  the  rate  of  5L 
per  cent.  &c.  from  tlie  day  ap- 
pointed for  the  payment  thereof  op 
to  the  time  when  the  same  shall 
be  actually  paid;  and  if  any  owner 
or  proprietor  for  the  time  being  of 
any  such  share  shall  neglect  or  re- 
fuse to  pay  such  his  rateable  pro- 
portion, together  with  interest,  if 
any,  then  or  at  any  time  thereafter 
it  shall  be  lawful  for  the  said  com- 
pany to  sue  for  and  recover  the 
same  in  any  of  his  Migesty's  ooorts 
of  record  by  action  of  debt  or  on 
the  case,  or  by  bill,  suit,  or  infor- 
mation, or  the  said  directors  may 
and  they  are  hereby  aathoriied  to 
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mg  shewed  cause  (a)  in  the  three  first  cases  and 
Ml  in  the  last.  The  Company  will  rely  mainly  on 
th  section  of  their  act^  which  gives  them  the  ge- 
rm of  declaration,  and  provides  that  it  shall  only 
iaaary  for  them  to  prove  that  the  defendant  was  a 
:or  of  a  share  in  the  undertaking  at  the  time  of  the 
at  the  call  was  in  fact  made^  and  that  such  notice 
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•  shares  belonging  to  such 
be  forfeited,  and  to  order 
es  to  be  sold.  Provided 
esSy  that  no  odvantage 
akcn  of  any  forfeiture  of 
I  in  ibe  said  undertaking 
ice  in  writing,  under  the 
'  two  directors,  or  under 
I  of  a  secretary,  or  clerk, 
kid  companji  that  such 
th  been  declared  forfeit* 
have  been  given  &c. 
17  enacts,  that  in  anjr  ac- 
\  brought  by  the  said  com- 
iost  any  proprietor  for  the 
igof  anjf  share  in  the  said 
ing,  to  recover  anj  money 

payable  for  or  in  respect 
all,  it  shall  be  sufficient 
laid  company  to  declare 
;e  that  the  defendant,  be- 
prietor  of  a  share  in  the 
lertaking,  is  indebted  to 
company  in  such  sum  of 
I  the  calls  in  arrear  shall 
to  for  a  call,  or  so  many 
ludisums  of  money  upon 
belonging  to  the  said  de- 
whereby  an  action  hath 
to  the  said  company  by 

this  act,  without  setting 
special  matter;  and  on  the 
locb  action  it  shall  only 
lary  to  prove  that  the  de- 

at  the  time  of  making 
Isy  was  a  proprietor  of  a 
the  said  undertaking,  and 


that  such  call  was  in  fact  made, 
and  that  such  notice  was  given  as 
is  directed  by  this  act,  without 
proving  the  appointment  of  the 
directors  who  made  such  calls,  or 
any  other  matter  whatsoever ;  and 
the  said  company  shall  thereupon 
be  entitled  to  recover  what  shall 
appear  due,  including  interest  ftc. 
unless  it  shall  appear  that  any  such 
call  exceeded  5/.  per  share,  or  was 
made  payable  before  the  expira- 
Uon  of  three  calendar  months  from 
the  day  appointed  for  payment  of 
the  last  preceding  call,  or  that  no- 
tice was  not  given  as  hereinbefore 
required,  or  that  calls  amounting 
to  more  than  twenty  in  the  whole, 
had  been  made  in  some  one  year ; 
and  in  order  to  prove  that  the  de- 
fendant was  proprietor  of  such 
share  in  the  said  undertaking  ns  al- 
leged, the  production  of  the  book 
in  which  the  said  company  is  by 
this  act  directed  to  enter  and  keep 
the  names  and  additions  of  the 
several  proprietors,  from  time  to 
time,  of  shares  in  the  said  under- 
taking, with  the  number  of  shares 
respectively  entitled  to  &c.,  shall 
be  prima  fucie  evidence  that  such 
defendant  is  a  proprietor,  and  of 
the  number  and  amount  of  his 
shares  therein. 

{a)  During  the  term  (June  8) 
before  Lord  Denman  C.  J.,  LUtle- 
dale,  Patletonf  and  WUikmi  Js. 
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1840.         was  given  as  is  directed  by  the  act,  without  proving  the 

^'^y"^      appointment  of  directors.     But  this  can  mean  no  more  than 

The  South-      ,        ,     ^  i    it  .  •  i        ,  i  •   * 

Eastern      that  the  Company  shall  be  considered  to  make  out  a  pnma 

Railway      f^^^^  ^^^^  ^^y  the  proof  mentioned,  not  that  such  primft 

V.  facie  case  may  not  be  answered  by  evidence  on  the  part  of 

^a"d  oihcra"  ^^^  defendant  that  the  plaintiffs  have  not  complied  with  the 

conditions  precedent,  on  which  their  title  to  sue  must  be 
founded.     Pleas,  therefore,  setting  up  such  answers  must 
be  allowed,  unless  they  contain  matters  of  defence,  which 
would  be  admissible  under  nunquam  indebitatus;  andj  to 
instance  only  the  plea,  that  there  was  no  notice  of  call,  and 
that  the  call  was  made  for  purposes  unconnected  with  the 
undertaking,  the  defences  contained   in  these  pleas  could 
not,  consistently  with  the  rules  of  pleading,  be  admissible 
under  nunquam  indebitatus,  for  the  declaration  contaius  no 
allegation  as  to  notice  and  many  other  matters   which  are 
essential  to  the  Company *s  title.     The  act  is  to  be  con- 
strued reasonably  and  be  understood  as  pointing  out  what 
shall  be  proof  of  certain  matters,  when  they  are  in  issuif 
and  not  to  direct  that  certain  proof  must  always  be  given  in 
all  cases,  even  if  the  only  plea  were  payment,  and  that  in 
no  case  shall  any  further  proof  be  required.     The  London 
and  Brighton  Railway  Company  v.  Wilson  (a)  and  Same 
v.  Fairclough  (b)  are  against  this  view,  but  they  require  to 
be  reconsidered,  and  are  not  in  accordance  with  the  later 
case   of   The   Edinburgh  Railway   Company  v.    Hebble* 
white  (c),  where  the  Court  of  Exchequer  appear   to  have 
thought  that  a  similar  clause  merely  enabled  the  Company 
to  set  up  a  priurd  facie  case,  and,  indeed,  on  special  de- 
murrer, discussed   the  question   whether  the  plea  of  no 
notice  of  calls  ought  to  conclude  with  a  verification  or  to 
the  country. 

It  is  not  stated  that  the  pleas  are  false,  and  the  defendants 
are  not  now  bound  to  contend  that  the  pleas  are  good,  but 
merely  that  they  are  not  palpably  bad. 

(«)  6  Bing.  N.  C.  135.  (c)  6  M.  &  VV.  707. 

\h)  6  Bing.  N.  C.  270. 
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Sir  W.  W.  Follett  and  W.  J.  JUxander  contri.     The         1840. 
object  of  the  clause  in  question,  to  which  all  the  share- 
holders  must  be  taken  to  be  parties,  was  to  facilitate  the      Eastern 
recovery  of  money  due  for  calls,  and  that  object  will  be  de-      Company 
feated  if  in  every  action  like  the  present  it  is  open  to  the  v. 

defendant  to  call  upon  the  Company  to  prove  that  every  step     ^^^  others, 
in  their  proceedings  is  free  from  irregularity.     The  London 
and  Brighton  Railway  Company  v.  W%hon{a)  is  an  express 
lathority  against  the  allowance  of  these  pleas.     It  is  not 
denied  that  they  are  pleaded  for  delay. 

Cur,  adv.  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — It  is  not  necessary  in  these  cases  to  determine 
whether  the  defences  sought  to  be  pleaded  can  or  cannot 
be  given  in  evidence  under  the  plea  of  nunquam  indebitatus. 
It  is  sufficient  to  say  that  we  consider  most  of  them  to  be 
quite  contrary  to  the  provisions  of  the  act  of  parliament 
under  which  the  actions  are  brought,  and  that,  in  the  exer- 
cise of  our  discretion  under  the  statute  of  Jnne,  we  shall  be 
governed  by  the  same  views  which  the  Court  of  Common 
Pleas  adopted  in  the  two  cases  cited,  London  and  Brighton 
Railway  Company  v.  Wilson  (a)  and  Same  v.  Fairclough  (6). 
The  only  pleas  which  we  think  ought  to  be  allowed,  amongst 
those  sought  to  be  pleaded,  are 

1.  Nunquam  indebitatus. 

2.  That  the  defendant  was  not  proprietor. 

3.  That  the  directors  have  exercised  their  option  of 
declaring  the  shares  of  the  defendant  to  be  forfeited,  and 
have  taken  the  steps  thereon  directed  by  the  act. 

The  rule  must  be  made  absolute  to  strike  out  the  other 

pleas. 

Rule  absolute. 

(a)  6  Bing.  N.  C.  135.  (6)  C  Bing.  N.  C.  270. 
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WedntiAm         '^^^  QuEEN  V.  The  President  and  Chapter  of  the 
Jmnetiui  Cathedral  Church  of  St.  Peter's,  Exeter. 

The  deanery       -, 

ofEieter  was  SiR  J.  CiiitfPBELL  A. G.  in  Ewter  term  laft obtained 

founded  and 

endowed  bj      ^  ^^'^  calling  upon  the  president  and  chapter  of  the  said 

the  bishop  of    cathedral  church  to  shew  cause  why  a  writ  of  mandamas 

that  see  in  •' 

1225;  the        should  not  issue,  directed  to  them  commanding  them  to 

ele^ed'ffwrly  P*'^^^^^  to  the  election  and  admission  of  Tkowuii  OfjUt, 
by  die  chapter  clerk,  one  of  the  prebendaries  of  the  said  cathedral  churcbi 
the  prebeoda-    ^^  ^^  dean  of  the  said  churchy  and^  if  necessary  for  that 

nes.     For        purpose,  to  elect,  collate,  and  admit  him  to  be  a  canon 

more  than  •  i       •  r   i         •  i 

300  years  from  residentiary  of  the  said  cathedral  church,  and  to  do  all  things 

the  foundation  requisite  and  competent  to  be  done  by  them  on  their  part, 
the  course  pur-        *  '^    ^  ^  -^  . 

sued  at  the  for  the  purpose  of  his  being  so  elected  and  admitted  dean 
dean' was  for     ^^  ^^^  ^^  church,  upon  notice  of  this  rule,  to  be  given  to 

the  bishop  to    the  Bisbop  of  Exeter,  and  to  the  said  president  and  chap- 
issue  his  li-  ^    ,  1  1    •       1  1     ■    •     .L 
cense  to  the      ^^^»  ^^  some  of  them,  and  to  their  chapter  cleiiL  m  the 

chapter  to         meantime. 

elect,  for  the  .  , 

chapter  to  The  rule  was  obtained  upon  two  afiidavits,  the  one  made 

bishop,  and  assistant  solicitor  to  the  Treasury. 

to^^confirm.^^'*       Mr.  Grylls  stated  that,  by  a  certain  charter  of  foundation 

EUsabeih  or  grant  made  by  the  chapter  of  the  said  cathedral  chweb, 

recoromenda-  ^^  ^^  about  the  30th  November,  1225,  the  said  chapter, 

tory,  on  a 

vacancy  occurring  in  1559,  and  the  person  recommended  by  her  was  elected  by  the 
chapter,  and  all  the  formalities  of  previous  elections  were  obserred.  CAffrfef  2,  and 
succeeding  monarchs  down  to  1839,  granted  tlie  deanery  as  it  became  vacant  by  letters 
patent  and  as  of  full  right,  but  the  same  formalities  were  always  observed,  the  bisbop 
issuing  his  license,  the  diapter  electing,  and  then  the  bishop  coo6rmifig. 

In  1839  the  crown  issued  letters  patent  granting  the  deanerv,  to  which  the  chaptar 
paid  no  attention.  The  crown  afterwards  issued  letters  recommendatory  ia  fovoar  of 
the  same  person  who  was  grantee  under  the  letters  patent,  but  the  chapter  elaolcd 
another  person. 

A  rule  for  a  mandamus  to  elect  the  person  recomtnended  hj  the  crown  was  dis- 
chni^ed,  on  the  grounds,  that  the  crown  had  not  the  right,  which  it  appeared  to  oUim, 
of  recommending  a  person  whom  the  chapter  wonld  be  bound  to  elect,  so  that  the  elec- 
tion of  any  other  would  be  void ;  and  that,  on  the  other  hand,  if  the  deanery  were  do- 
native in  the  crown,  it  would  pass  by  letters  patent,  and  the  person  elected  by  the 
chapter  be  a  mere  trespasser ;  that,  if  it  were  in  the  presentation  of  the  crown  as  patron, 
or  the  crown  had  a  right  to  nominate  a  person  to  the  chapter  to  be  by  them  presented 
to  the  bishop  for  institution,  the  proper  remedy  was  quare  impedit. 
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with  the  consent  of  the  then  Bishop  of  Exeter,  granted         i840. 

(among  other  things)  that,  in  the  said  cathedral  church,      ^-^v^^^ 

TIm  Queew 
from  thenceforth,  one  of  the  canons  should  be  elected  by  ^^ 

tad  out  of  the  said  chapter  to  be  dean,  and  should  formally  'Jl^^^P^^f 
be  instituted  soch  dean,  and  that  the  said  bishop,  for  the  £z£tbb. 
luateotalion  of  the  said  deanery,  endowed  the  same  by 
SBBexHig  thereto  the  churches  of  Branton  and  Tanton  for 
efer.  That  the  first  dean  of  the  said  charch  was  elected 
by  the  said  chapter,  and  such  election  was  confirmed  by 
Ike  then  Bishop  of  Exeter,  and  that  by  the  said  charter  of 
eonfirmation  the  said  bishop  thereafter,  for  himself  and  his 
niccessors,  bishops  of  Exeter,  granted  the  said  chapter  for 
eter  free  power  to  choose  for  dean  of  the  said  church  such 
fit  person  as  should  be  canon  in  the  said  cathedral  church, 
mbject  to  the  confirmation  of  the  said  bishop  and  his  succes- 
sors. Tliat  a  similar  form  of  election  and  confirmation,  with 
the  exception  of  the  case  of  James  Uaddoti,  about  the  year 
1533,  who  was  nominated  by  letters  patent  of  JSc/tt^.  6  to  the 
mid  deanery,  but  which  nomination  was  not  finally  carried 
into  effect  in  consequence  of  the  death  of  the  said  king,  and 
except  that  in  most  instaflces  the  bishop's  license  preceded 
die  election,  appears,  so  far  as  may  be  collected  from  the 
entries  and  records  of  the  time,  to  have  been  followed  until 
about  1559'  That  about  the  l6th  December,  1559^  Queen 
Elizabeth,  by  letters  patent  under  the  royal  signet,  addressed 
to  the  president  and  chapter  of  the  church,  reciting  that  the 
deanery  was  vacant  by  the  death  of  Dr.  Reynolds,  recom* 
mended  unto  them,  for  the  place  of  dean,  Gregory  Dodds^ 
and  required  the  said  chapter  in  their  election  of  the  next 
dean  to  have  consideration  of  him  accordingly.  That  the 
president  and  chapter,  in  answer,  signified  to  her  majesty 
that  by  the  foundation  of  the  deanery  it  was  required  that, 
before  they  proceeded  to  the  election,  they  ought  not  only 
to  hare  the  license  of  the  bishop  for  the  time  being,  who 
was  the  founder  and  patron  of  that  dignity  in  the  said 
church,  but  also  were  bound  to  elect  one  that  was  a  canon 
and  prebendaty  of  the  said  churchy  Md  they  besought  her 
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1840.         majesty  that  the  said  Dodds  might  by  her  majesty's  loyal 
,-^^^^^r^      authority,  for  the  discharge  of  their  conscience,  be  qualified 
v.  or  dispensed  with  for  the  premises.     That  about  the  Tib 

of  St  Peter's    February,  1559(a),  Dwlds  was  installed  into  a  prebend  of 
Exeter.       the  said  church  on  the  mandate  of  the  Archbishop  of  Can- 
terbury, founded  on  the  said  presentation  or  recommenda- 
tion  of  her  majesty,  the  see  of  Exeter  being  at  that  time 
vacant,  and  the  said  archbishop  having  the  custody  of  the 
temporalities  thereof,  and  that  on  or  about  the  10th  of  the 
same  month  Dodds  was  duly  elected  according  to  usual 
forms  to  be  dean  of  the  said  church,  and  that  such  election 
was   afterwards   confirmed   by    the   said   archbishop,  and 
Dodds  was  installed  as  such  dean.     That  the  records  or 
entries  of  the  election  and  admission  of  the  several  deans  of 
the  church  next  in  succession  and  up  to  the  year  l6^, 
were,  as  deponent  believed,  wanting.     That  about  the  7th 
July,  1629,  the  deanery  then  being  vacant,  one  William 
Peterson,   then  being  a  canon  residentiary  of  the  church, 
was,  by  letters  under  the  royal  signet  of  Charles  1,  addressed 
to  the  chapter  and  canons  of  the  church,  recommended  to 
be  dean  thereof,  and  the  chapter  and  canons  were  required 
in  due  order  and  with  convenient  speed  accordingly  to  elect 
him  dean  and  admit  him,  and  that  Peterson  was,  in  pur* 
suance  of  the  said  letters  recommendatory,  in  form  elected, 
admitted,  and  installed  dean  of  the  church.     That  about 
.  the   14th  December,  I66I,  the  deanery  being  then  vacant 
by  the  death  of  the  said  Peterson,  one  Seth  Ward  was,  by 
letters  patent  under  the  royal  signet  of  Charles  %,  addressed 
to  the  then  Bishop  of  Exeter  and  to  the  chapter  of  the  said 
church,  reciting  the  said  vacancy,  and  that  the  said  office 
and  dignity  appertained    to  his  majesty's  disposition,  ap- 
pointed by  his  majesty  for  supply  thereof,  and  the  president 
and  chapter  of  the  church  were  required  by  the  said  letters 
to  proceed  forthwith  to  the  election  and  to  admit  Ward  to 
be  dean  thereof,  and  the  bishop  and  chapter  were  required 
to  perform  and  put  in  execution  all  other  things  which  ap- 
pertained to  them  jointly  and  severally  for  the  making  up 

(o)  Sic. 
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and  perfecting  his  majesty's  determination ;  and  that,  in        i840. 
pursuance  of  the  said  last  mentioned  royal  letter,  and  of  a    ^^^'^^ 

TuC  QUEKM 

letter  addressed  by  the  then  bishop  of  Exeter  to  the  chap-  v. 

ter,  inclosing  the  said  royal  letter  and  requiring  them  to   1^^  Chnpter 

^^^  OF  Ol*  X  ET  ER  9* 

proceed  to  the  election  of  Ward,  Ward  was  duly  elected       Ij^xeilr. 
and  admitted  and  installed  dean  of  the  church. 

That  from  the  time  of  the  last-mentioned  election,  ad- 
mission,  and  installation,  to  the  present  time,  upon  occasion 
of  every  vacancy  of  the  said  deanery,  the  several  deans  of 
the  church  successively  elected,  admitted  and  installed,  with 
the   exception  of  the  Rev.  Thomas  Hill  Lowe  hereinafter 
mentioned,  have  bten  nominated  and  recommended  by  letters 
mandatory  or  recommendatory,  similar  to  those  hereinbefore 
set  forth,  or  by  letters  patent  under  the  great  seal  of  the 
successive  kings  and  queens  of  England,  in  whose  respec- 
tive reigns  such  vacancies  occurred,  and  have  been  elected 
by  the  great  chapter  of  the  whole  body,  and  admitted  and 
installed  deans  of  the  church,  after  and  in  pursuance   of 
such  letters  mandatory  or  recommendatory,  or  letters  patent, 
and  not  otherwise;  and  that  during  the  time  last  aforesaid 
there  have  been  seventeen  vacancies,  and,  in  those,  ten  in- 
stances have  occurred  where  the  person  so  nominated  and 
recommended  to  be  dean  as  aforesaid  was  not  at  that  time 
a  prebendary  or  canon  residentiary  of  the  said  church,  and 
that  in  every  such  instance  the  person  so  nominated  and 
recommended  has,  in  obedience  to  and  in  furtherance  of 
such  recommendation  and  nomination,  been  first  collated  to 
the  canonry  or  prebend  before  held  by  the  preceding  dean, 
and  installed  into  the  same,  and  afterwards  elected  and 
admitted  a  residentiary,  and,  after  that,  elected  by  the  said 
great  chapter,  and  admitted  and  installed  dean. 

That  the  deanery  of  the  said  church  having  become 
vacant  by  the  death  of  Whittington  London,  late  dean 
thereof,  her  present  majesty,  about  the  1st  April,  18d9i 
caused  letters  patent  under  her  majesty*s  privy  seal  to  be 
issued,  whereby  she  gave  and  granted  to  the  deponent  the 
deanery  of  the  said  church,  and  commanded,  enjoined,  and 

VOL.  IV.  8 
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1840.  required  the  chapter  and  canons  of  fhe  said  church,  or  any 
^^^  others  whomsoever  having  sufficient  power  in  that  behalf^ 
V.  rightfully  and  lawfully  to  admit  deponent  to  the  deanery. 

f  St  p  ^**'  That  the  chapter  and  canons  refused  to  elect  deponent, 
£x£TBB.  alleging  that,  although  he  was  si  prebendary  of  the  said 
church,  nevertheless,  fbrasmttcbas  be  was  not  a  canon  resi- 
dentiary thereof,  he  was  not  eligible  to  the  said  deanery,  and 
that  by  1  &  d  Vict*  c.  108,  intituled,  ''An  Act  for  suspendiog 
until  the  1st  Aug.  1839^  and  to  the  end  of  the  then  Session 
of  Parliament,  the  appointment  to  certain  Dignities  and 
Offices  in  Cathedral  and  Collegiate  Churches  and  to  Sine- 
cure Rectories,"  the  said  chapter  and  canons  were  pre- 
vented from  electing  deponent  to  be  a  canon  residentiary  of 
the  said  church,  in  order  to  make  him  eligible  to  the  deanery 
of  the  church.  That  by  the  2  8c  3  Vict.  c.  14,  intituled  **  An 
Act  for  removing  Doubts  as  to  the  Appointment  of  a  Dean 
of  Exeter^  or  of  any  other  Cathedral  Church/'  it  was  enacted 
that  nothing  in  the  last-mentioned  act  should,  during  the 
vacancy  of  the  deanery  of  any  church,  prevent  any  spiritual 
person  from  being  collated,  elected,  or  appointed  to  the 
prebend,  or  to  the  canonry  in  such  church,  held  by  the  last 
dean  thereof,  for  the  purpose  of  qualifying  such  person  to 
be  appointed  or  elected  dean  thereof.  That  after  the 
passiiTg  of  the  said  last-mentioned  act,  viz.  about  the  l^th 
June,  1839,  her  majesty,  by  a  certain  letter  recommenda- 
tory, under  her  royal  sign  manual,  addressed  to  the  presi- 
dent and  chapter  of  the  church,  especially  recommended 
unto  the  said  president  this  deponent  to  be  preferred  to  the 
place  of  dean,  requiring  and  commanding  the  president  and 
chapter  to  assemble  themselves  with  ail  convenient  speed 
and  in  due  order  to  elect  this  deponent  dean  of  the  church. 
That  the  president  and  chapter  refused  &c.,  and  about  the 
27th  of  the  same  month  proceeded  to  elect  the  said  T.  H* 
Loioe  to  be  dean  of  the  church ;  and,  afterwards^  on  the 
1st  August  following  Lowe  was  presented  by  tbecbapto'to 
the  bishop  of  Exeter,  as  having  been  elected  deaoy  and  for 
confirmation  of  the  bishop,  and  the  bishop  did  tberenpoa 
confirm  the  election,  and  Lowe  then  and  there  took  the 
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usual  oaths  as  deaii/  imd  oti  the  2d  of  August  was  installed         1840. 
such  dean,  and  on  the  Suhday  following  read  in.  ^  ^ 

In  opposition  to  the  rule  an  affidavit  was  made  by  Mr.  v. 

lla^h  Barnei,  chapter  clerk  to  the  dean  and  chapter^  and  ^^'^  Pe?eb'L 
deputy  registrar  of  the  diocese  of  Exeter.  His  affidavit  £x£ter. 
stated  that  the  see  of  Exeter  was  established  about  the 
year  1050,  and  the  chapter  at  the  same  time  founded  of 
twenty-four  canons,  the  bishop  having  the  collation  to  all 
the  caffonries.  That  the  deanery  was  first  founded  in  1225 
by  William  Brewer,  Bishop  of  Eseter,  with  the  consent  of 
the  chapter.  That  by  the  charter  of  erection  of  the  deanery, 
ii  appears  that  the  dean  was  to  be  for  ever  freely  elected  by 
the  chapter  and  out  of  the  chapter,  and  to  be  presented  to 
the  bishop  for  his  confirmation  of  the  election  and  for  insti- 
tution thereupon.  That  in  all  the  records  of  succession  to 
the  deanery  down  to  the  year  1553,  it  appears  that  the 
bishop  htii  issued  his  license  to  the  chapter  to  elect,  that  the 
cbapter  have  thereupon  proceeded  to  an  election,  and  that 
after  the  efection  of  one  of  the  canons  of  the  church  to  be 
dean,  and  after  the  assent  of  the  dean  elect  given  thereto,  the 
bishop  has  proceeded  to  the  confirmation  of  the  election 
jodiciaify  according  to  canonical  forms,  and  that  in  none  of 
the  records  of  the  said  elections  is  there  any  reference  to  the 
exercise  of  royal  authority.  That  in  regard  to  the  case  of 
Haddon  in  1553,  mentioned  in  the  affidavit  of  Mr.  Grt/lls, 
6eponeUt  found  in  the  ehapter  act  books,  in  the  margin  of 
the  enfry  refcrrhig  to  the  letters  patent  of  Edward  3,  in 
the  taid  affi'davit  mentioned,  a  note,  in  a  handwriting  co- 
eval and  in  which  acts  and  entries  in  the  same  book  arc 
written,  in  the  following  terms,  '*  decanatus  Exon.  non  est 
rie  cblhitiorte  aut  presentatione  domini  regis,  sed  spcctat  ad 
proviaionem  sive  electionem  capituU^  licentidepiscopi,  qui  est 
fondator  et  patronus  decanat&s,  prius  obtent^." 

That  by  the  customs  and  statutes  of  the  said  church 
niflte  of  the  canons  are  elected  and  admitted  to  be  residcn- 
dariea  by  the  residentiaries,  and  are  called  canons  residen- 
tiary, and  the  rest  of  the  canons  not  residentiary  are  usually 

s2 
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1840.        styled  prebendaries,  and  the  residentiaries  exclusively  have 
ri.,     rx  ^^^  government  of  the  said  church. 

Tho  QU££N  °         . 

V,  That  in  the  two  elections  which  intervened  between  that 

ofStPETER^'s  of  Dorfrfs  and  that  o(  Peterson,  which  took  place  in  l6?9, 
Exeter.  the  proceedings  were  conducted  in  the  usual  manner,  with- 
out any  interference  of  royal  authority,  and  that  the  parties 
elected  in  those  intervening  elections  were  canons  residen- 
tiary. 

That  Peterson  and  Ward,  whose  elections  are  mentioned 
in  the  affidavit  of  Mr.  Grt/lls,  were  canons  residentiaryj 
and  that  they  were  elected  in  the  usual  form  by  the  chap- 
ter on  the  bishop's  license,  and  confirmed  by  the  bishop  as 
in  all  former  cases.  The  same  was  stated  of  the  two  suc- 
ceeding elections  also  which  respectively  took  place  in 
1662  and  1663. 

That  on  the  9th  February,  1681,  Charles  2  addressed  to 
the  chapter  and  canons  his  writ  commencing  in  the  follow- 
ing terms  : — "  whereas  we,  by  our  letters  patent,  bearing 
even  date  with  these  presents,  of  our  especial  grace,  certain 
knowledge,  and  mere  motion  have  given  and  granted  to  our 
beloved  in  Christ  Richard  Annesley,  8cc.  the  deanery  of  our 
cathedral  church  of  St.  Peter,  in  Exeter,  by  the  death  of 
George  Carew,  the  last  dean  there,  now  void,  and  to  our 
donation  belonging,  to  have  and  to  hold  the  said  deanery  to 
the  said  Richard  Annesley  during  his  natural  life,  with  ill 
rightS;  8cc.  to  the  said  deanery  belonging  or  appertaining,  &c. 
as  in  the  same  our  letters  patent  is  more  fully  contained, 
we  therefore  command  you  that  to  the  said  Richard  Annes* 
ley  the  stall  in  the  choir  and  place  and  voice  in  the  chapter 
ye  assign,  or  cause  to  be  assigned,  in  all  things  diligently 
as  is  the  custom."  That  Annesley  was  not  at  the  date  of 
the  said  royal  writ  a  prebendary  of  said  church.  That  on 
the  Q.3d  March  following  said  Annesley  was  collated  by  the 
bishop  to  a  prebend  in  the  said  church,  that  on  the  6th 
April  following  the  chapter  installed  Annesley  to  said  pre- 
bend, and  on  the  same  day  admitted  him  to  the  place  of  a 
residentiary.  That  on  the  7th  April,  the  chapter  having 
received  the  bishop's  license  to  elect  a  dean  in  the  usual 
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form,  proceeded  in  the  usual  way  by  election  and  elected         i840. 

Annesley  dean,  that  the  election   was  confirmed    by  the    J^^^"^ 

^    .  .  The  Queen 

l)ishop  as  in  all  former  cases,  and  that  Annesley  was  there-  «. 

upon  installed  dean.  Tc^  ^'""y^^^J 

"^  ,  ^     of  St.  Peters, 

That  in  all  cases  of  deam  subsequently  (being  fourteen  in      Exeter. 
number)  there  have  been  presented  to  the  chapter  royal 
letters  patent  granting  to  said  several  persons  the  deanery 
^u  in  the  royal  gift  in  full  right,  and  constituting  such  per- 
sons to  be  deans. 

That  notwithstanding  the  said  letters,  the  chapter  have 
in  all  said  cases  from  and  since  1553  to  the  present  time, 
proceeded  in  the  election  of  their  dean  under  the  bishop's 
license  to  elect  granted  in  the  accustomed  form,  and,  the 
assent  of  the  dean  elect  to  the  election  being  recorded 
and  transmitted  to  the  bishop,  the  bishop  has  proceeded  to 
give  his  judicial  sentence,  confirming  the  election  in  the 
form  and  manner  as  anciently  used.    That  all  said  fourteen 
deans  were  at  and  before  the  times  of  their  several  elec- 
tions to  the  deanery  canons  residentiary  of  the  said  church. 
That  five  of  them  had  been  for  some  time  residentiaries 
before  their  several  elections  to  be  deans,  and  the  remain- 
ing nine  deans  were  before  their  election  to  be  dean  in- 
stalled  by  the  chapter  to  a  canonry  or  prebend  on  the 
bishop's  collation,  and  afterwards  elected  and  admitted  re- 
sidentiary, and  after  that  elected  dean. 

That  London,  the  late  dean,  died  on  the  £9th  December, 
1838,  that  on  the  Qth  January,  1839,  the  Bishop  of  Exeter 
issued  his  license  to  the  chapter  in  the  usual  form  to  elect 
a  dean  ;  that  the  chapter  on  the  next  day  issued  the  usual 
citation  calling  together  the  chapter  to  proceed  to  the  elec- 
tion of  a  dean  in  the  chapter-house  on  the  24th  of  same 
month.  That  on  that  day  the  chapter  met  and  proceeded 
to  the  business  of  the  election ;  that  immediately  before 
the  chapter  assembling  on  that  day  there  were  delivered  to 
deponent,  as  chapter  clerk,  her  majesty's  letters  patent 
under  the  great  seal,  dated  the  22d  of  same  month,  where- 
by her  majesty  granted  to  Lord  Wriothesley  Russell  the 
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1840.         deanery  of  the  said  churchy  asserted  to  be  in  her  majesty' 
^y^^^C^      gift  in  full  right.     That  Lord  JV.  Russell  was  not  a  caaoi 

The  Queen     ^       .       ,        ,        ,  , 

t).  of  said  church :  that  the  election  was  prorogued  and  ad 

fl^PT^^'^  journed  from  lime  to  time  down  to  27th  June  foilo8iriD{ 
£x£T£R.  and  that  at  an  adjournment  of  the  chapter  on  the  4th  Apr: 
there  were  presented  to  the  chapter  letters  patent  of  he 
majesty  under  the  great  seal,  dated  the  1st  of  same  moatl 
whereby  her  majesty  granted  to  the  said  Grylls,  one  of  thi 
prebendaries  of  the  said  church,  the  said  deanery.  That  tb 
said  chapter  was  continued  by  adjournment  to  the  ]4tl 
June,  and  being  then  assembled  there  were  on  that  da; 
delivered  to  deponent  and  presented  to  the  chapter,  letter 
of  her  majesty  under  the  royal  sign  manual,  addressed  tc 
the  president  and  chapter,  dated  the  12th  same  month. 

That  Mr.  Grj/lls  is  not  a  canon  residentiary  of  the  saic 
church.  That  the  business  of  the  election  was  fprther  ad 
journed  to  the  27th  June,  when  the  chapter  being  assem 
bled,  did,  according  to  the  custom  of  the  said  chuicii 
unanimously  elect  the  said  Lowe,  precentor  and  one  of  tb< 
canons  residentiary,  to  be  the  dean  of  the  said  church. 

The  affidavit  then  stated  Lowe*s  assent  and  installatioii 
after  confirmation  by  the  bishop,  and  that,  immediatel] 
upon  and  after  his  installation,  he  look  upon  himself  ik 
office,  and  has  ever  since  occupied  the  state  of  the  dean 
and  exercised  the  office  of  dean. 

Mr.  Barnes  annexed  to  his  affidavit  various  instrument 
connected  with  the  foundation  of  the  deanery,  shewing  tb< 
foundation  and  the  endowment  of  it  with  three  churchei 
by  Brewer,  Bishop  of  Exeter.  The  confirmation  by  th^ 
Archbishop  of  Canterbury  of  the  foundation  contained  th< 
following  passage: — "  cum  nuper  ad  ammonitionem  nos* 
tram  venerabilis  frater  Willelmus,  Exoniensis  episcopus 
dc  consensu  capituli  sui  dignitatem  decanatfts  in  Ecclesif 
Exoniensi  de  novo  duxerit  ordinandam,  concedens  tidem  ca- 
pitnlo  Hberam  eleciionem  decani  qui  eandem  habeat  potes- 
tatem  et  dignitatem  quam  habent  alii  decani  cathedralium 
ecclesiarum  in  Anglift,  nos,  processu  ipsius  coram  nobis 
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et  fratribus  nostris  rccitato,  diciam  ordmationem  ratam  et        1840. 

tratam  habentes.  ipaam  de  consilio  fratrum  Dostrorum  aucto-    ^/T^T^^ 
.         ^  .  ,     .      ,      .  £  .        „  The  Queen 

riUte  Cantuareiiau  eccleaiflB  duzimua  conlirmatidara.  v. 

The  coafirmatioo  by  the  same  bishop  of  Exeter  of  the  Jjj^  p^t^^s 
first  elected  dean  commeoced  thus : — Willelmus,  Dei  gratis  £ikteb. 
Eioniensis  episcopus,  dilectis  ia  Cbristo  filiis  capitulo 
Eion.  salutem.  Eleeiiooein  vestram  de  viro  venerabili  Ma- 
gislro  Serlone  Archidiacono  Exoniensi  factam,  quem  vobis 
priaam  deeanum  Exoniensis  ecclesias  unanimi  assensu  ca- 
nonici  elegistis  auetoritate  episcopali  coiifirmamuSy  con- 
udinl€»  vobis  ia  posterum,  pro  nobis  et  successoribus 
Bostris  epbcopis  Exon.  in  perpetuum,  liberam  patestalem 
iSgendi  deeanum  in  Ecclesift  Exoniensi  de  persotid  idoned 
cmnonicQ  in  Exoniensi  Ecclesifti  sed  a  nobis  vel  successoribus 
oostris  episcopis  Exon.  rit^  et  canonicd  confirmandum.'' 

Another  instrument  of  the  date  of  1295^  and  sealed  with 
the  chapter  seal,  was  in  the  following  words: — **  Omnibus 
Chriati  fidelibus  pmsens  scriptum  inspecturis,  Capitulum 
beati  Petri,  8ic.  Exon.  siternam  in  Domino  salutem.  No- 
verit  universitas  vestra,  quod  cum  Exon.  Ecciesia  usque 
ad  tempore  nostra  deeano  caruerit;  nos,  ad  honorem  Dei,  et 
cuitum  in  tecleaift  ampliandum  ad  imitationem  aliarum  ca- 
thednilium  eeclesiarum  ordinaturum,  de  consensu  venera- 
bilis  patris  nostri  Willelmi  Briwere  Exoniensis  episcopi, 
conceasimus  et  providimus  ut  in  Exoniensi  Ecclesift^  tern- 
poribua  nostris  et  in  perpetuum,  canonic^  a  capitulo  et  de 
eapi(ulo  uuu$  de  canonicis  eligatur  decanui,  et  solemniter 
instituatur.*' 

The  letters  patent  of  the  1st  April,  1839;  granting  the 
deanery,  and  the  letters  recommendatory  of  the  12th  June, 
18S9»  were  also  annexed  to  the  affidavit.  The  letters  patent 
commenced  thus : — ^*  Victoria,  &c.,  to  all  to  whom,  &c. 
Know  ye,  that  we  of  our  especial  grace,  certain  knowledge, 
and  mere  motion  have  given  and  granted,  and  by  these 
presents  for  us,  our  heirs  and  successors,  do  give  and  grant 
to  our  trusty  and  well  beloved  Thomas  Grylls,  clerk,  M.A. 
oqe  of  the  prebendaries  of  our  cathedral  church  of  Exeter, 


said  Thomas  Grylls,  during  his  natural   lifc^  with  : 
singular  rights^  &c.  commanding,  and   by  these  p 
I'H  for  us,  our  heirs  and  successors,  firmly  enjoining  i 

1|  quiring  the  chapter  and  canons,  or  any  others  whom 

having  sufficient  power  in  this  behalf,  Uiat  they  d< 
fully  and   lawfully  admit  the  said   Thomas  Grylls 
aforesaid  deanery,  and    that  they  do  institute  and 
him  dean  thereof,  with  all  its  rights,  &c.,  and  that  1 
||[  and  perform  all  and  singular  other  things  which  s 

any  ways  fit  and  necessary  in  this  behalf." 

The  letters  recommendatory  of  the  12tb  June,  a 
citing  the  death  of  Dr.  London,  and  the  vacancy,  pre 
thus: — "  We  being  careful  and  desirous  that  a  meet 
both  for  learning  and  integrity,  be  placed  in  tl 
deanery,  have  thought  fit  by  these  presents  to  reco 
unto  you  our  trusty  and  well  beloved  Thomas  Grylh 
one  of  the  prebendaries  of  our  said  cathedral  churcl 
preferred  to  that  place,  whom  w*e  know  to  be  ev< 
\  able  to  undertake  that  government.     We  do  therel 

pccially  recommend  him  unto  you,  requiring  and  coi 

ing  you  to  assemble  yourselves  with  all  convenient 

l{  and  in  due  order  to  elect  him  dean  of  that  our  ci 

[  {!  church,  the  same  to  be  enjoyed  by  him,  with  all  rig 

^^  To  our  trusty  and  well  beloved  the  president  and 

nf  niir  mthpHrnl  rhiirrh  nf  Rvc^tpr." 


I  :■ 
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Book,  17  Edw.3,  17,  (Triu.  T.)  and  to  the  case  of  the        i840. 

^ieanery  of  St.  Patrick  in  Ireland,  in  Mason* s  History  of  St.       ^^^"^^ 

Patrick's,  459;    which  were  both  cases  of  quare  impedit,  ^^ 

and  not  of  mandanfus.    The  argument  on  this  point  is    1*^^  Chapter 

^  *^  of  St.  Peters, 

fully  noticed  in  the  judgment  of  the  Court.  £xeter. 

He  also  contended,  if  the  crown  had  the  right  contended 
for,  the  proper  remedy  was  by  quare  impedit,  and  referred 
to  Co.  Litt.  344  a,  and  344  b;  17  Vin.  Abr.  Presentation 
(P.  c.  3);  Fitz.  N.  B.  "  Quare  Impedit,"  32  and  33;  Bra. 
Abr.  Quare  Impedit,  56  and  83;  Com  Dig.  Pleader,  Pro- 
ceedings in  Quare  Impedit  (3  I);  Buller,  J.  in  Bis/top  of 
Chichetter  v.  Harward{a);  Clarke  v.  Bishop  of  Sarum{b)\ 
which  last  appeared  from  Rex  v.  Bishop  of  Chester  (c), 
Bowell  V.  Milbank{d),  and  Rex  v.  Marquis  of  Stafford{e), 
not  to  be  law ;  Dyer,  48  a ;  Rex  v.  Baylay  {/)  ;  Earl  of 
Uarrington  v.  Bishop  of  Litchfield{g)\  BoswelCa  case  (A). 

Sir  J.  Campbell,  A.  G.  contrd,  on  the  second  point, 
relied  on  Clarke  v.  Bishop  of  Sarum{b)\  Rex  v.  Blooer(i). 

Cur.  adv,  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — This  was  a  rule  for  a  mandamus  to  elect  Mr. 
Grylls  a  canon  residentiary,  in  order  to  qualify  him  for 
election  as  dean,  and  then  to  elect  him  into  that  oiKce. 

The  facts  appeared  in  the  argument  to  stand  thus :  the 
bishopric  was  founded  before  the  Conquest ;  there  were 
twenty-four  prebends,  all  in  the  bishop's  gift. 

The  bishop  of  the  diocese  founded  and  endowed  the 
deanery  in  the  reign  of  King  Henry  the  Third,  viz.  in  the 
year  1225,   subsequently  of  course  to  the  charter  of  King 

(«)  1  T.  R.  650.  (/)  1  B.  &  Ad.  761. 

(6)  2  Stra.  1082.  {g)  4  Bing.  N.  C.  77. 

(c)  1  T.  R.  396.  (A)  6  Rep.  49. 

(rf)  1  T.  R.  401,  n.  (i)  2  Burr.  1043. 
(e)  S  T.  R.  646. 
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1840.         John^  by  wliicli,  ih  the  year  l%\5,  be  granted  to  chtpt^ 
J^^"^^      I'l^t  ^i<^y  filiould  faav£  tbe.  election  quorumcuinque 

V.  torum  luajorum  et  niinorum.     It  appears  to  have  been 

The  Chapter   Iq^i  deanery  founded  in  England  prior  to  the  diasolutioa 
ExETEB.       the  monasteries.     By  tbe  charter  of  foundation  tb^  deaiE^  . 
to  be  elected  by  the  chapter  from  among  the  prebendaries, 
subject  to  the  confirmation  of  the  bishop  and  bb  successofx 
At  a  subsequent  time,  by  a  new  statute,  tbe  chapter  mu 
divided  into  canons  residentiary  and  prebendaries,  the  o»> 
nons  being  elected  by  the    chapter  from  among  the  pre- 
bendaries, and  the  practice  from  that  time  has  always  beet 
that  the  dean  should  be  elected  from  among  the  cansos 
residentiary.     The  bishop  has  always  issued  a  licemeto 
elect  one  of  the  canons ;  the  canon  elected  baa  been  pfs- 
sented  to  the  bishop,  who  confirms  the  election,  if  all  bai 
been   regular.    The  dean  elect  then   takes  the  oatk  of 
canonical  obedience  to  the  bishop,  who  sends  his  mandate 
to  the  chapter  to  instal  him.     In  two  cases  of  lapse,  o^ 
curring  in  the  thirteenth  and  fourteenth  centuries,  the  biilMp 
collated.    In  1553  the  crown  for  the  first  time  interposedi 
but  Edward  the  Sixth  died  before  that  election  was  con- 
pleted.     In  1559  Queen  Elizabeth  sent  a  mandate  to  the 
chapter  to  elect :  their  answer  was,  that  they  could  only 
elect  a  canon  residentiary,  and  they  requested   her  majesty 
either  to  qualify  the  person  named,  or  dispense  with  hi^ 
qualification.    We  are  not  informed  how  this  matter  ended  ^ 
In  the  same  reign  three  elections  took  place,  in  which  «^ 
do  not  find  the  queen  taking  any  part,  nor  can  discover 
what  was  done,  tbe  records  of  the  chapter  beipg  lost*    Bat 
in  1629  Charles  the  First  recommended  one  Peiersan,  who 
was  a  canon  residentiary ;  he  was  elected,  but  it  was  under 
the  bishop's  license  and  with  his  confirmation ;  tbe  usu%l 
instalment  followed.     In  166 1   Charles  the  Second  sent 
letters  recommendatory ;  the  particulars  of  what  then  oc- 
curred were  not  laid  before  us.     In  1681  the  same  king 
granted  the  deanery  to  Anneslei/^  who  was  not  a  prebendary, 
by  letters  patent,  which  state  (incorrectly  in   fact)  that  tbe 
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^leanerj  belonged  to  the  donation  of  the  crown.    The  bishop  i840. 

collated  him  to  a  prebend,  and  then  issued  his  license  to  ""^^^^^^ 

elect :  he  was  elected^  confirmed  and  installed,  as  on  fornief  «. 

occasions.      Since   that   time  fourteen  deans   have   been  Jl!^  Cliapier 

ofSC.  PETER^f, 

chosen,  nme  of  whom  were  strangers  to  the  cathedral,  but       Exbteb. 
the  bishop  made  them  prebendaries,  the  chapter  elected 
them  canons  residentiary,  and  the  same  proceedings  were 
always  pursued. 

When  the  deanery  became  vacant  in  1838,  the  crown 
nominated  a  stranger  to  the  cathedral,  and  the  chapter,  in 
answer,  returned  to  the  effect  that,  as  the  act  of  6  &  7 
Will.  4,  c.  67,  suspending  the  power  of  chapters  to  fill 
vacant  prebends  prevented  the  nominee  from  obtaining  one, 
that  election  could  not  take  place.  The  crown  then  nomi- 
nated Mr.  Grylls,  the  gentleman  on  whose  behalf  the  pre- 
sent rule  has  been  obtained,  being  a  prebendary  but  not  a 
canon  residentiary.  The  suspending  act  was  again  referred 
to  by  the  chapter,  as  disabling  them  from  qualifying  Mr. 
Grytls  into  the  latter  office,  and  another  act  (S  Fict.  c.  14) 
was  passed,  reciting,  that  by  reason  of  the  act  6  &  7  Wilt,  4, 
and  the  act  1  6c  9  Fict.  c.  108,  continuing  its  operation, 
doubts  were  entertained  whether  any  collation  to  a  prebend, 
or  any  election  to  a  canonry  could  be  made  in  the  church 
of  Exeter,  and  enacting  that  nothing  in  either  of  these  acts 
should,  during  the  vacancy  of  any  deanery,  prevent  any 
spiritual  person  from  being  collated  to  the  prebend  or 
canonry  held  by  the  late  dean,  for  the  purpose  of  qualify- 
ing to  be  elected  or  appointed  dean.  This  act  passed  on 
the  4th  June,  1839;  on  the  12th  Mr.  Grylls  was  again 
nominated  by  the  crown  to  be  dean,  and  to  be  first  ap- 
pointed canon  residentiary :  no  step,  however,  was  taken 
by  the  chapter  on  this  intimation  of  her  majesty's  pleasure, 
and,  on  the  contrary,  they  proceeded  on  the  d7th  of  the 
same  month  to  elect  Mr.  LowCf  who  was  a  canon  resi- 
dentiary, into  the  office  of  dean,  following  in  all  respects 
the  ancient  practice  and  the  practice  of  modern  times  also 
in  all  respects,  save  the  important  point  of  adopting  the 
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i840.  recommendation  of  the  crown,  which  was  not  only  neg- 

/^^^J^^^"^  lected,  but  contravened  by  the  appointment  of  a  diiFerent 

V.  person. 
The  Chapter        j^^  ^j^jg  ^^^^^  ^f  jjjjngg  ^^  3,.^  desired,  on  the  part  of 

Exeter.  the  crown,  to  treat  the  appointment  of  Mr.  Lowe  as  a 
nullity,  and  command  the  chapter  to  proceed  to  a  new 
election,  by  first  qualifying  Mr.  Grylls,  and  then  electing 
him  dean.  His  appointment  to  the  late  dean's  canonry 
must  be  his  qualification,  and  the  chapter  are  no  longer 
disabled  by  the  suspending  act  from  appointing  him  to  a 
canonry.  But,  supposing  this  first  step  to  be  taken,  is  it 
possible  to  follow  it  up  by  any  other? 

The  act  of  last  year  places  the  chapter  in  the  position 
they  held  before  6  &  7  Will.  4,  and  restores  the  law  to  its 
former  state  with  reference  to  the  church  of  Exeter.  What 
then  was  that  position  ?  Clearly,  by  the  charter*  their  right 
was  confined  to  that  of  choosing  one  of  the  prebendaries 
to  be  a  canon  residentiary,  when  required  to  elect  by  the 
bishop's  license,  and  subject  to  his  confirmation. 

Now  all  this  the  chapter  has  done  already,  but,  it  is  con- 
tended, all  comes  to  nothing  for  want  of  the  letter  recom- 
mendatory,  which  the  crown  has  now  long  been  in  the 
habit  of  addressing  to  them. 

This  assertion  of  a  total  transfer  of  the  patronage  from 
those  to  whom  it  was  confided  by  the  charter  of  founda- 
tion, ought  to  be  supported  by  clear  proof.  And  unques- 
tionably it  is  borne  out  by  the  opinion,  in  point  of  law,  of 
one  of  the  most  learned  of  our  text  writers,  the  late  Mr. 
Hargrave,  \^ho,  in  his  note  to  Co.  Lit.  95,  states  tlie 
deans  of  the  old  foundations  to  be  in  exactly  the  same 
situation  as  the  bishop,  and  declares  that  both  are  now  in 
the  sole  nomination  of  the  crown.  But,  with  all  deference 
to  the  research  and  erudition  of  a  lawyer  so  eminent,  we 
cannot  forbear  remarking  that  this  is  rather  matter  of  fact 
than  of  law,  for,  as  these  old  deaneries  are  created  by  dif- 
ferent charters,  some  of  which  exist  and  of  others  the  pro- 
visions are  to  be  traced  in  the  custom  that  has  prevailed. 
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M^'e  cannot  presume  that  the  constitution  of  all  is  the  same.         i840. 

*  m  the  cathedral  church  of  Exeter  we  now  know,  in  fact,    J!^^,C^ 
*.»  .     -  r    %      '  -1     1     •    r  tt  I         Tlie  Queen 

^ciat  certam  forms  of  election  are  prescribed  :  it  follows  that  ,;. 

^ley  must  continue^  unless  altered  by  lawful  authority.  Tg®  p^^^P^*,*" 
XVe  know  not  what  Mr.  Hargrave^s  opinion  might  have  Exeter. 
been  on  this  case,  had  he  been  aware  that  the  deanery  of 
Sxeter  was  founded  by  the  bishop,  and  not  by  the  crown, 
JKnd  later  than  the  charter  of  King  John.  He  appears  to 
^usume  that  the  king  was  founder  and  patron  of  all  the  old 
cJeaneries,  and  that  they  are  all  affected  by  that  charter. 

Mr.  Hargrove  does  not  suggest  by  what  legal  operation 
so  great  a  change  may  have  been  wrought.     The  power  of 
|>arliament  first  presents  itself,  but,  while  the  act  25  Hen.  8 
lias  spoken  so  plainly  and  effectually  on  the  election  of 
bishops,  it  makes  no  allusion  to  that  of  deans,  nor  is  any 
«ther  act  with  that  object  to  be  discovered.     We  were, 
indeed,  reminded  of  the  dicta  of  some  great  judges  that 
they  would  presume  even  an  act  of  parliament,  if  necessary, 
in  support  of  an  ancient  usage.     And  even  this  strong  pre- 
sumption  it  might  not  be  unreasonable  to  make,  where 
tlie  usage   has  been   such   as  notliing  but  an  act  could 
legalise,  and  has  prevailed  in  those  obscure  ages  in  which 
not  only  the  records  of  parliament  may  have  been  negli* 
gently  kept,  but  even  the  form  of  a  parliament  itself  is 
scarcely  to  be  discerned.     But  no  judge  would  venture  to 
direct  a  jury  that  they  could  affirm  the  passing  of  an  act  of 
parliament  within  the  last  two  hundred  and  fifty  years  on 
an  important  subject  of  the  most  general  interest,  of  which 
110  vestige  can  be  found  on   the  parliament  roll,  in  the 
journals  of  either  House  of  Parliament,  in  any  records  of 
tlie  Courts  of  Law,  in  the  numerous  treatises  of  enlight- 
ened authors,  devoting  unwearied  industry  and  the  greatest 
accuracy   to    similar   inquiries,  or  in   the   history   of  the 
country.      These   observations   apply   almost   with    equal 
force  to  the  other  supposition  of  a  right  being  created  in  the 
crown  to  appoint  deans  of  Exeter,  which  was  thrown  out 
bj  the  learned  AttorneyGeneral.    He  said  that  the  ancient 
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1840.        practice  might  possibly  have  been  changed  by  a  compo- 
Th«  Q  8't'O"  among  all  who  were  competent  to  make  one.     But, 

V,  without  inquiring  into  the  difficult  question  how  far  and  by 

oTst.?ETEa'»  ^^**"^  means  such  power  of  change  may  be  lawfully  excr- 
ExETBJu  cised,  we  do  not  believe  that  it  ever  #as  do  exercised.  We 
have  no  doubt  that  it  was  not,  because  it  ii  as  sure  to  have 
been  well  known  and  recorded  as  even  an  act  of  parliament 
In  our  opinion  no  Conrt  cocAd  be  justified  in  originating 
proceedings  of  which  the  termination  desired  by  the  appli- 
cant can  be  obtained  only  by  a  j<iry  affirming  by  their  ver- 
dict, as  a  fact,  that  which  the  same  Court  is  fully  persuaded 
to  be  false,  and  no  mortal  believes  to  be  true. 

Supposing  either  presumption  admissible,  it  would  still 
however  be  no  easy  matter  to  state  any  positive  right,  as  a 
legitimate  inference  from  the  facts  which  appear  in  these 
affidavits.  The  result  of  them  is,  that  for  something  more 
than  two  centuries  the  cirapter  has  always  elected  on  the 
recommendation  of  the  crown,  but  it  is  the  chapter  which 
lias  elected.  Their  acceptance  of  the  crown's  nominee  is 
no  proof  that  they  were  bound,  or  even  thought  themselves 
bound,  to  accept  him.  They  may  have  chosen  to  do  so. 
The  form,  indeed,  is  nearly  the  same  as  that  of  electing  a 
bishop ;  but  an  act  of  parliament  was  found  requisite  to 
enable  the  crown  to  appoint  a  bishop  in  case  the  dean  and 
chapter  refused  to  elect  him  whom  the  crorwn  recom- 
mended. Again,  in  these  elections  of  the  dean  of  Exeter 
the  bishop  is  and  always  has  been  a  party,  and  the  impro- 
bable presumption,  that  he  also  bound  himself  to  qualify 
and  confirm  whomsoever  the  crown  might  induce  the 
chapter  to  elect,  is  another  indispensable  ingredient  in  the 
right  supposed. 

But,  if  all  these  obstacles  were  removed,  the  objection 
would  still  remain  in  full  force,  that  the  law  has  provided  se- 
specific  remedy  by  which  the  crown  may  obtain  its  rights,.* 
if  they  be  such  as  the  law  recognises,  and  the  writ  of  man- — 
damns  is  not  necessary. 

If  the  deanery  were  a  donative  in  the  crown  the  electio 
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y  the  chapter  would  be  a  mere  nullity,  the  letters  patent         i840. 
f  the  crown  would  confer  the  deanery  at  once  with  all  its      '^*^  '*' 
■"iglils,  snd  Chtf  [^rsod  elected  by  the  chapter  would  be  ^. 

Viable  to  lictiofis  as  a  trespasser  afid  wrongdoer.     But  this   '^^  Petee's 
ms  not  pretended.    Again,  if  the  deanery  were  in  the  pre-       Exeter. 
.sentation  of  the  crown  as  patron,  or  if  the  crown  had  a 
Tight  to  noDiifiate  a  person  to  the  chapter,  to  be  by  them 
presented  to  the  bishop  for  institution  to  the  deanery,  a 
fight  of  which  many  instances  occur,  and  which  is  fully 
Tecogniaed  in  our  books,  the  well  known  remedy  is  by 
writ  of  quare  impedit,  and  this  Court  has  never  interfered 
by  mandamus  when  that  writ  lies. 

But  it  was  not  pretended  that  the  crown  has  the  right 
either  to  present  or  to  nominate  in  the  legal  sense  of  that 
term. 

The  argument  was^  that  the  crown  has  a  right  to  recom- 
mend, and  that  the  chapter  are  bound  to  elect  the  person 
recommended,  so  that  their  election  of  any  other  is  void — 
in  other  words,  that  the  recommendation  of  the  crown  is 
necessary  in  order  to  qualify  and  render  any  person  eligible 
by  the  chapter.     If  this  were  so,  and  the  power  of  so  recom- 
mending were  a  legal  right,  short  of  a  right  of  nomination 
as  above,  no  doubt  the  proceedings  of  the  chapter  would 
be  void,  and  the  only  remedy  would  be  by  mandamus.    But 
we  have  not  been  referred  to  any  authority  shewing  that 
such   power  of  recommending  is  a  legal  right.     It  is  in 
coDtravention   of    the   right   originally    belonging   to    the 
founder  of  the  deanery  in  question,  which  is  a  private  foun- 
dation, of  which  the  crown  is  not  patron  or  founder,  and 
we  are  not  furnished   with  any  ground  upon  which  this 
Court  can  be  warranted  in  issuing  a  writ  of  mandamus. 

Rule  discharged. 
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Doe  on  the  demise  of  Norton  and  Wheeler,  Church- 
wardens of  the  Parish  and  Parish  Church  of  Bugbrook, 
and  Brown  and  Morton  as  Overseers  of  the  said  Pa- 

Wednesday  *'*'^*  ^"^  ^"  ^^*^  demise  of  Norton  and  Wheeler 

June  24th,  Churchwardens  of  the  said  Parish  v.  Webster. 

parish  forms  ^T  the  trial  of  this  case  before  Bosanquel  J.  at  the  North* 

union  under  aniptonshire  spring  assizes,  1839,  it  appeared  that  the  les- 

4&5  W,\f  sors  of  the  plaintiflf,  who  were  the  churchwardens  and 
rish  land  is  not  overseers  of  the  parish  of  Bugbrook,  brought  this  ejectment 

devested  out  jq  recover  land  the  alleged  property  of  the  said  parish.     In 

wardens  and  July,  1836,  the  Poor  Law  Commissioners  had,  under  ibe 

as'^oTsl  '"*  provisions  of  4  &  5  WilL  4,  c.  76,  and  5  8c  6  Will.  4,  c.  69, 

able  them  directed  the  guardians  of  the  Northampton  union,  in  which 

cjectmentfei-  Bugbrook  was  situate,  to  sell  '*  all  that  messuage  or  tene- 

ther  hy  s.  21  ment  formerly  used  as  the  parish  workhouse,  but  now  oc- 

of  that  act,  or  •    i  ,      « 

by  5  &6  1)^.4,  cupied  by  oCc,   and  all   those  fifteen  cottages   with    small 

^  Wh*  ^  gardens  thereto,  now  in  the  several  tenures  or  occupations 

deed  purported  of  &c.,  all  which  said  premises  are  freeholds,   and  are  si- 

meMuage  with  ^"^^^*  standing,  and  being  in  the  parish  of  Bugbrook." 

the  appurte-  The    property   comprised   in   this    order  of   the  com* 

chascd'at  an  niissioners  was  sold  by  auction  in  lots,  and  the  defendant 

auction,  it  was  purchased  one  of  the  lots.     The  lot  purchased  by  the  dc- 

held  that  uei-  ,...••..,,.                  •   •         l 

ther  the  con-  fendant   was   described    in    the    handbills,  containing  toe 

ditions  of  sale  conditions  of    sale,  as  **  all  that    messuage    or    tenement 

at  the  auction,  '                                             ^ 

signed  by  the  formerly  used  as  the  parish  workhouse,  and  all  those  seven 

Cu  own^decla-  ^^^^^g^s  with  small  gardens  and  appurtenances  thereto,  in 

rations  as  to  the  occupation  of  &c.,  all  which  premises  are  situate,  stand- 

his  purchase,  '"£»  ^*^^  being  in  the  parish  of  Bugbrook  {except  one  rood 

wereadmis-  ^^^j  seventeen  volts,  lying  near  and  adjoining  the  abovc- 

sible  m  evi-  '^               ,,             ,                        i            .i 

dence,  to  shew  mentioned  messuage,  lately  used  as  a  parish  workhousCi 

^^h"'h  h*d^"  which  is  the  property  of  the  churchwardens  of  Bugbrook 
been  usually  aforesaid)."  The  parcels  were  described  in  the  deed  of  con- 
ihe^mess^ages  veyance  to  the  defendant  in  the  same  terms  as  in  the  hand- 
was  expressly  bill,  with  this  variation,  that  after  the  words  "  being  in  the 
the  sale.  parish  of  Bugbrook,*'  were  the  additional  words  "  together 
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appurtenances  thereunto  belonging/'  and  that  the 
D  M  to  the  one  rood  seventeen  poles  was  omitted. 
itest  at  the  trial  was,  whether  this  one  rood  and 
D  poles,  which  was  garden  ground  and  had  been 
I  with  the  workhouse,  passed  by  the  conveyance 
lefendant.  To  shew  that  this  piece  of  ground 
portion  of  the  premises  sold  to  the  defendant,  a 

containing  the  conditions  of  sale  and  a  descrip- 
be  lot  sold  to  the  defendant,  with  the  exception  as 
16  rood  seventeen  poles«  was  admitted  in  evidence. 

handbill  appeared  a  written  acknowledgment, 
y  the  defendant,  that  he  had  purchased  the  lot  in 
•  A  verbal  admission  by  the  defendant,  after  the 
t  he  had  not  bought  the  one  rood  seventeen  poles 
received  in  evidence.  On  behalf  of  the  defendant 
bjected  that  the  evidence  ought  not  have  been  re- 
ind  it  was  also  objected  that  the  effect  of  4  8c  5 
76,  s.  21  (a),  and  of  5  &  6  TF.  4,  c.  69,  s.  3  (A), 
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» 4  &  5  Will,  4,  c.  76,  s. 
I,  ^  That  except  where 
provided  by  this  act,  all 
t  and  authorities  given 
the  ^  Geo,  3,  c.  83,  and 
Hi  3,  c.  12,  and  all  acts 
iDg  such  acts  respective- 
ID  all  the  powers  and  au- 
pfen  by  every  other  act 
leot,  general  as  well  as 
or  relating  to  the  build- 
og,  or  enlarging  of  poor* 
d  workhouses,  and  to  the 
purchasing,  hiring,  hold- 
ig,  exchanging  and  dis- 
Breof,  or  of  land  where- 
le  may  have  been  or  may 
be  erected,  and  of  pre- 
:h  bouses  for  the  recep- 
MMT  persons  &c.  shall  in 
eiercised  by  the  persons 
1  by  law  to  exercise  the 
er  the  control  &c.  of  the 


DitttoiierB. 
IT. 


tt 


(6)  5  &  6  Will  4,  c.  69,  s.  3.— 
"  In  order  to  ensure  the  due  appli- 
cation of  the  property  of  parishes 
and  unions,  be  it  enacted,  that  it 
shall  be  lawful  for  the  guardians 
of  any  parish  or  union,  and  for  thu 
overseers  of  any  parish  not  under 
the  management  of  a  board  of 
guardians,  and  for  the  guardians 
or  trustees,  guardian  or  trustee  of 
any  dissolved  union,  or  the  person 
or  persons  who  were  the  guardians 
or  trustees,  guardian  or  trustee  of 
any  dissolved  union  at  the  lime  of 
its  dissolution,  or  a  majority  of 
such  guardians,  trustees,  or  per- 
sons, if  more  than  one,  with  the  ap- 
probation, and  subject  to  the  rules, 
orders,  and  regulations  of  the  poor 
law  commissioners,  to  sell,  ex- 
change, let,  or  otherwise  to  di*}pose 
of  any  workhouses,  buildings,  land, 
effects,  or  other  property  belonging 
to  any  such  parish  or  union,  of 

T 


1840. 


V. 

Webster. 
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was  to  devest  out  of  the  officers  of  a  parish  formiog  part^ 
of  a  union  all  tide  to  the  parish  property,  and  that  the  les— ^ 
sors  of  the  plaiotiif  therefore  couM  not  recover.  The^ 
learned  judge  reserved  leave  to  move  to  enter  a  nonsuit 
the  point  of  title. 

Verdict  for  the  plaintiff. 


A  rule  nisi  having  been  obtained  for  a  nonsuit  accord^ 
ingly,  and  also  for  a  new  trial,  on  the  ground  that  neither 
the  handbill  nor  the  declaration  by  the  defendant  as  to  the 
extent  of  his  purchase  were  admissible  in  evidence, 

Adams  Seijt.  and  Humfrey  shewed  cause  (a).  On  the 
point  of  title  they  contended  that  the  two  sections  related  to 
the  management  of  parish  property,  and  did  not  alter  the  own- 
ership of  it,  and  referred  to  Doe  d.  Jackson  v.  HUey  (A)« 

On  the  point  of  evidence  they  contended  that  the  word 
''  appurtenances/'  under  which  the  defendant  claimed  the 
garden,  being  a  doubtful  word,  the  handbill  and  the  verbal 
admission  of  the  defendant  were  admissible,  on  a  ques- 
tion of''  parcel"  or  **  no  parcel/'  and  that  they  did  not  con- 
tradict any  clear  expression  in  the  conveyance. 


AI.  D.  Hill,  WaddwgtoH  and  Hayes  contrL  The  59 
Geo.  3,  c.  \9.f  so  far  as  relates  to  the  present  question  of 
ownership  in  the  workhouse  of  a  parish  within  a  union 
may  be  considered  as  at  an  end.  [Lord  Denman  C.J.  referred 
to  Allason  v.  Stark  (c).]  By  4  &  5  Will.  4,  c.  76,  ss.  31 
and  26,  and  5  &6  Will.  4,  c.  69,  s.  3,  theparish  officers  have 
neither  the  control  nor  the  use  of  the  parish  property;  and> 
on  the  other  hand,  the  guardians  are  empowered  to  sell  it) 
and  it  could  hardly  be  meant  that  they  should  have  power 


vested  in  trustees  or  feoffees  in 
trust  for  such  parbh  or  union  &c. 
and  to  convey,  assign,  or  transfer 
the  same  accordingly  to  the  pur- 
chasers or  parties  exchanging,  as 
they  shall  direct  &c." 


(a)  On  a  former  day,  in  the  sit- 
tings after  term,  (June  19.) 

(6)  10B.&C.  885;  S.C.5JiL 
&  R.  706. 

(c)  1  P.&D.  183. 
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profeiiy  6f  offijen.  [Patteson  J.  The  construe- 
be  that  tke  property  v^sts  in  the  guardian^  for  the 
if  ^Hirtg,  biit  not  nnfess  they  proceed  to  sell.] 
ygard  to  the  admissibility  of  the  handbill,  and  the 
'a  declanition«  it  is  clear  that  eveb  without  the 
'pokteilances''^  iii'  the  conveyance,  the  word  "  mes- 
inld  of  itself  pass  the  garden :  Co.  Litt.  5  h,  56  b. 
Tuck  (tf);  *  Ifms.  Saund.  40 1 ,  n.  («).  [PattesonJ. 
I  Beaumont  v.  /Vi?H  (6).]  The  evidence  was  not 
to  explain  any  latent  aitibiguity  as  to  the  parcels, 
$vf  what  the  agreeitient  was,  and'  in  contradiction 
iveyance.  There  was  no  doubt  in  this  case  as  to 
It  having*  Been  held  with  the  workhouse. 

ObNufAN  C.  J.-— Although  the  language  of  the 
s  so  large  as  hardly  to  be  consistent  with  the  no- 
my  property  of  a  parish  forming  part  of  a  union 
I  the  parish  officers,  yet  that  language  is  not  suffi- 
evest  the  property  out  of  them. 

SON  J.(f) — I  am  of  the  same  opinion.  There  is 
r  of  the  estate,  but  a  mere  power  to  sell. 

iUs  J.  concurred. 

Rule  for  nonsuit  discharged. 

As  to  the  admissibility  of  evidence. 

Cur.  adv.  vult. 

Iekman  C.J',  now  delivered  the  judgment  of  the 
¥e  have  already  disposed  of  all  the  points  (d) 
this  case  but  one— the  admission  of  the  conditions 
1  of  defendant's  declarations  as  to  the  extent  of  a 


i73 


184t). 


V. 

Webster. 


Bliz.  89. 

k  Aid.  247. 

'.dale  J.  was  absent. 

i  wu  another  point  in 


the  case,  as  to  the  competency  of 
a  witness,  which  is  not  worth  re- 
porting. 


tQ 


274 


1840. 


Doe 
d. 

NoRToy 

V. 

Webster. 
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purchase  which  he  had  made;  those  were  supposed  to  vary 
the  terms  of  the  purchase  deed.     The  question  was,  whe-^ 
ther  a  garden  was  conveyed  together  with  a  workhouse  un--*. 
der  the  words  **  with  the  appurtenances  thereunto  belong.- 
ing."    Now  the  cases  cited  by  Mr.  Serjeant  Williams  in  th^ 
note  to  2  Sound,  p.  401,  and  the  case  of  Buck  v.  Nurton  {&J 
shew  that  the  garden,  if  occupied  with  the  house,  would 
certainly  pass    by  the  word  **  appurtenances."      It  wis 
proved  in  this  case  that  it  was  occupied  with  the  workhouse, 
and  therefore  it  is  strictly  within  the  meaning  of  the  words 
of  the  deed.     No  doubt  evidence  was  admissible  to  shew 
that  it  was  not  occupied   with   the  workhouse,  and  so  was 
not  appurtenant  to  it.     But,  beyond  that,  the  conditions  of 
sale  were  received  in  evidence  to   shew  that  it  was  ex- 
pressly excepted  out  of  the  sale,  and  declarations  of  the 
defendant  were  received  that  he  had  not  bought  it.     This 
evidence  went  to  contradict  the  deed,  not  to   apply  the 
words  of  it  to  any  particular  thing,  and  indeed,  as  was 
argued  at  the  bar,  the  very  exception  of  the  garden  in  the 
conditions  of  sale  shews  that  if  not  excepted  it  would  have 
passed,  and  therefore  shews  that  to  let  in  evidence  of  the 
exception  is  in  truth  to  add  to  the  deed  an  exception  which 
contradicts  it  as  it  now  stands.     Then  the  case  of  Dot  d. 
Vreedjf  v.  Ilolton  {b)  is  directly  in  point  to  shew  that  the 
evidence  was  not  receivable  for  such  purposes.     Upon  this 
ground  we  think  that  there  must  be  a  new  trial. 

Some  discussion  took  place  as  to  a  piece  of  ground  on 
the  other  side  of  a  road,  as  to  which  the  lessor  of  the  plain- 
titV  contended  that  he  was  at  all  events  entitled,  but  vfe 
cuuuot  grant  a  new  trial  as  to  part,  and  not  as  to  the  rest. 


Rule  absolute  for  a  new  trial. 


(.;^  J  n,  &  r.  53,  (*)  4  A.  &  E.  76;  S.  C.  5  N.  &  M.  391. 
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Doe  d.  Garrod  v.  Olley  and  another.  Monday, 

ri  June  22r/. 

ajECTMENT  for  copyhold  lands,  tried  before  Vaughan  j„  ejectment 
.,  at  the  Suffolk  spring  assizes,  I8d9»  against  the  defend-  for  cupjfholds, 

P  -n  11  rni        1  l^C  COUIt  Folls 

ots,  as  assignees  of  one  JJurgess^  a  bankrupt.     1  he  lessor  ^f  ti^e  manor 

ft     • 

f  the  plaintiff  claimed  under  a  conditional  surrender  in  fee  containing  an 

■^  .  .     entry  of  a  pre- 

'oiD  Garrod,  by  way  of  mortgage^  and  m  support  of  his  sentment  by 
ase  produced  the  court  rolls  in  evidence,  which  contained        homage  of 

*^  '  a  surrender  to 

Dtries  of  a  presentment  by  the  homage  in  Court  of  such  a  the  plaintiff 
[irrcDder  out  of  Court,  and  of  the  admittance  of  the  lessor  a"d  of  his"*^ ' 
f  the  plaintiff.     This  evidence  was  received  after  objection  admittance, 
lat  the  title,  which  depended  on  a  surrender  out  of  Court,  of  his  title 

ould  not  be  evidenced  against  the  alleged  surrenderor  by  ^g^^^^}  ^^^ 

**  ^  "^   alleged  surren- 

Dtnes,  which  were  the  mere  act  of  the  steward  of  the  deror. 

The  defendants  then  endeavoured  to  make  out  that  the  iith  January, 
station  of  landlord  and  tenant  had  been  created  between  ^^  ^  covenant* 
le  plaintiff  and  Burgess,  and  contended  that  they  were  'o  surrender 

-It  •  •         I  •  1     1     J  t  •  T^       copyhold  pro- 

ntitled  to  notice  to  quit,  which  had  not  been  given.     Tor  perty  to  the 
ills  purpose  they  put  in  evidence  the  mortgage  deed  of  the  jpor^g^gee  m 

tee,  as  a  secU' 

fembes,   from  Burgess  to  the   plaintiff,  dated   the    11th  rityfora  debt 
anuary,  1836.     The  deed,  after  reciting  that  the  plaintiff  ^ftKe-*' 
ad  lent  Burgess  860/.,  as  security  for  this  sum  and  for  any  paid  on  the 
artber  sums  (not  exceeding  150Z.)  that  might  be  lent  by  lowing,  and" 
be  plaintiff  to  Burgess,  contained  a  covenant  by  Burgess  to  g«'»ve  the  mort- 
urrender  the  copyholds  in  fee.     There  was  a  proviso  for  gale  on  default. 

voiding  the  deed  on  pavment  of  850/.,  and  any  further  sum  The  deed  ihen 
^  *^  "  7  J  contained  a 

bat  might  be  due  on  the  1 1th  July  then  next,  and  a  power  clause  that 

the  mortgagor 

bottld,  daring  his  occupation  of  the  premises,  yield  and  pay  to  tlie  mortgagee  the  yearly 

nU  or  som  of  50/.,  by  equal  half-yearly  payments,  on  the  11th  July  and  the  11th 

anaary  in  every  year,  the  first  half-yearly  payment  to  be  made  on  the   11th  July 

ext,  and  that  it  should  be  lawful  for  the  mortgagee  to  have  and  use  such  remedies  bjr 

imress,  as  landlords  have  fur  rent  upon  common  demises,  provided  that  the  reservation 

fmdk  rent  should  not  prejudice  the  right  of  the  mortgagee  to  enter  into  and  take  pos- 

ttsion  of  the  premises  covenanted  to  be  surrendered,  and  evict  the  mortgagor,  at  any 

ane  after  default  made  in  payment  of  the  monies  thereby  intended  to  be  secured.     In 

November,  1837,  the  mortgagee  distrained  for  50/.,  "  being  for  rent  due  up  to  the  11th 

Joly  last :" — Held,  that  the  above  reservation  of  rent,  and  distress  for  rent,  had  not 

created  the  relation  of  landlord  and  tenant  between  the  parties,  so  as  to  entitle  the 

nortpigor  to  notice  to  quit  before  ejectment. 
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given  to  the  plaintiff  of  selling  the  copyholds  on    defau^, 
of  payment.     The  deed  concluded  thus,  *'  And  lastly,  it ._ 
declared  and  agreed  between  the  parties,  that  the  said  Jo^^ 
JBurgess,  his  heirs  or  assigns,  shall,  during  his  or  their  occc«^ 
pation  of  the  said  copyhold  messuages,  hereditaments  wnd 
premises,  hereinbefore  covenanted  to  be  surrendered,  or  ao; 
part  or  parts  thereof,  ^ie/<2  and  pay  for  the  same  to  the  said 
John  Garrod,  his  heirs,  executors,  &c.  the  yearly  rent  or 
sum  of  50/.,  free  from  all  deductions  whatsoever,  by  eqnl 
half-yearly  payments,  on  the  lltfa  July  and  1  Ufa  January  in 
every  year,  the  first  half-yearly  payment  to  be  made  on  the 
11th  July  next.     And  that  it  shall  be  lawful  for  die  said 
J.  Garrod,  his  heirs,  8cc.  to  have  and  use  such  remedies  by 
distress  and  sale,  or  otherwise,  for  the  recovery  of  the  said 
yearly  rent  of  50/.,  or  any  part  thereof,  when  in  arrear,  as 
landlords  have  for  recovery  of  rents  upon  common  demises. 
Provided  that  the  reservation  of  such  rent  shall  not  prejudice 
the  right  of  the  said  J.  Garrod,  his  heirs,  8lc.  to  enter  into 
and  take  possession  of  the  said  hereditaments  and  premises 
hereinbefore   covenanted  to  be  surrendered,  or  any  part 
thereof,  and  to  evict  the  said  J.  Burgess,  his  heirs,  &c.  aod 
all  other  occupiers  and  tenants  thereof,  at  any  time  after 
default  shall  be  made  in  payment  of  the  moneys  intended 
to  be  hereby  secured,  or  any  part  thereof,  as  aforesaid." 
The  defendants  also  gave  evidence  that  on  the  22d  Novem- 
ber, 18d7f  the  plaintiff  had  distrained  on  Burgess  for  60l., 
**  being*'  (as  stated  in  the  notice  of  distress)  ''rent  and  arrears 
of  rent  due  from  the  said  J.  Burgess  to  J.  Garrod  for  the 
same  house  and  premises  up  to  the  11th  July  last.*'    Ver- 
dict for  the  plaintiff.    Leave  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  on  the  ground  that  the  court  rolls 
were  not  evidence  of  the  title  relied  upon. 

Kelljf  having  obtained  a  ruje  accordingly,  aod  also  for  a 
new  trial,  on  the  ground  that  the  defendants  were  entitled 
to  a  notice  to  quit, 

Storks  Serjt.  and  Byles  now  shewed  cause.    To  shew 


ATTER  TRINITY  TERM,   IV  VICT. 

tftaf  the  court  rolls  were  the  proper  evidence  of  the  surren- 
der,  although  made  out  of  court;  they  cited  Doe  d.  Ben^ 
mngton  v.   Hall  (a),    Doe  d.  Priestley  v.    Calloway  (6). 
[Paileion  J.  referred  to  Doe  d.  Hawthorn  v.  3lee(c).] 

As  to  the  other  point,  it  is  expressly  provided  that  the 
reservation  of  the  sutn  of  SOL,  which  was  not  by  way  of  rent, 
but  was  a  sum  in  gross,  and  to  go  in  payment  of  interest  and 
of  part  principal,  shall  not  prejudice  the  right  of  the  mort- 
gagee to  bring  ejectment.  The  distress  in  1 837  could  not 
at  all  events  amount  to  a  waiver  of  a  subsequent  breach. 

Kettjf  and  Palmer  contri.  The  court  rolls  containing 
die  admittance  of  the  plaintiff  would  have  been  evidence 
agunst  the  lord,  but  were  not  evidence  against  a  tenant. 
The  court  rolls  were  evidence  made  behind  the  back  of  the 
pMy  against  whom  they  were  produced.  I1ie  surrender 
should  have  been  produced.  Rex  v.  Inhabitants  of  Thrus- 
cmss{d)  iVas  mentioned  at  the  trial,  but  the  marginal  note 
only  of  the  case  was  read ;  the  case  itself  is  no  authority  on 
this  point.  Doe  d.  Bennington  v.  Halloa)  merely  esta- 
blishes that  in  cases  where  the  court  rolls  are  the  proper 
evidence  of  particular  facts,  those  facts  may  be  proved  by 
the  original  entries  on  the  court  rolls  alone,  without  also 
shewing  a  stamped  copy.  In  Doe  d.  Priestley  v.  Callo- 
way  (b)  this  point  was  never  discussed,  it  was  conceded  that 
the  court  rolls  themselves  Would  be  evidence,  and  the  only 
question  was,  whether  a  draft  entry  of  a  presentment,  toge- 
ther with  parol  testimony  of  the  homage  jury,  who  made 
the  presentment,  could  be  received  as  evidence.  The  de- 
fendants were  entitled  to  notice  to  quit.  The  clause  in  the 
mortgage  deed  certainly  enabled  the  mortgagee  to  treat  the 
mortgagor  as  trespasser,  notwithstanding  the  option  that  was 
given  him  of  enforcing  payment  by  distress,  but,  as  soon 
as  the  mortgagee  actually  distrained  he  exercised  his  option, 

(a)  16  East,  908.  (c)  1  N.  ft  M.  494. 

(6)  6  B.  fc  C.  484;  &  C.  9  D.  (</)  1  A.  ft  E.  136 ;  S.C.  3  N. 

ft  R.  51  a  &  M.  389. 
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and  elected  to  treat  the  mortgagor  as  tenant.     AUhou| 
there  are  no  Nvords  of  demise,  yet  the  ''  reservation  of  rem 
shews  that  the  mortgagor  was  not  a  trespasser,  but  tenaK^, 
at  will.     The  agreement  for  the  payment  of  50/.  a  je»/^ 
upon  a  loan  of  850/.,  of  itself  renders  it  probable  that  a 
tenancy  was  contemplated,  for  the  purpose  of  disguising 
a  usurious  transaction. 


Lord  Denman  C.  J. — The  sum  to  be  paid  as  rent  cer- 
tainly does  not  agree  with  the  sum  payable  as  interest,  and 
the  deed  certainly  contains  terms  which  seem  to  point  at  the 
relation  of  landlord  and  tenant,  yet  there  is  an  express  pro- 
viso that  the  mortgagee  should  notwithstanding  have  his 
remedy  by  eviction,  and  I  am  of  opinion  that  the  true  coo- 
struction  is,  that  the  distress  was  not  to  bind  him  to  treat 
the  mortgagor  as  tenant,  and  that  no  notice  to  quit  was 
necessary. 

As  to  the  other  point,  the  court  rolls  were  clearly  receiv- 
able as  evidence  of  the  plaintiff's  title. 

Patteson  and  Williams  Js.  concurred. 

Rule  discharged. 


Testator,  in 
1804,  devised 
his  real  pro- 
perty to  his 
brolner-in-law, 


DoE^  on  the  several  demises  of  Sakah  Blight  and  others, 

V.  Pett  (a). 

» 

1  HIS  was  an  action  of  ejectment^  brought  to  recover  the 
possession  of  an  estate  called  "  Berry  Parks  and  Verkas- 

(a)  Decided  in  Easter  term  last  (May  1st). 


Wm.  P.,  but 

at  that  time  had  no  interest  in  the  land  in  question. 

In  1814  he  purchased  the  land,  on  which  occasion  the  residue  of  an  outstanding  term 
of  500  years,  created  in  179J,  was  assigned  to  Wm.  P.,  in  trust  for  the  testator,  to 
attend  the  inheritnnce.  Tlie  testator  died  in  18^0,  when  the  fee  simple  descended,  as 
to  one  moiety,  to  the  testator's  four  nieces,  and,  as  to  the  other,  to  his  sister,  the  wife 
of  Wm.  P. 

Wm.  P.  and  his  wife  shortly  afterwards  entered  into  possession  of  the  whole  of  the 
premises,  and  leceived  the  rents,  without  accounting  to  the  other  co*parcenen;  and  io 
18123  Win.  P.  and  his  wife  executed  a  feoffment,  with  livery  of  seisin,  and  afterwaids  a 
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^ble,''  in  the  parish  of  Shebbear,  in  the  county  of  Devon,         1840. 

f>D  several  demises^  laid  upon  the  2nd  of  January,  1838. 
first,  On  the  joint  demise  of  the  said  Sarah  Vlighi, 

William  Hockin  Braund  the  elder,  Samuel  Bomfani  and 
Elizabeth  his  wife,  and  Lewis  Braund  and  Frances  his 
wife.  Secondly,  On  the  joint  demise  of  the  said  Sarah 
Blight,  William  Hockin  Braund  the  younger,  the  said 
Samuel  Bonifant  and  Elizabeth  his  wife,  and  the  said 
Lewis  Braund  and  Frances  his  wife.  Thirdly,  On  the 
separate  demise  of  the  said  Samuel  Bonifant. 

Upon  the  trial  before  Lord  Denman  C.  J.,  at  the  Devon 
spring  assizes,  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  this  Court  upon  the  following  case  : — 

fine  f  ur  cognisance  de  droit  come  ceo  was  levied  with  proclamatiom,  in  whicli  the  feoffee 
was  plaintiff  and  the  feoffors  defendants.  At  the  time  of  the  testator's  death  and  of  the 
fine,  his  nieces  were  under  coverture.  Wm.  P.  died  in  1828,  liaving  continued  in  sole 
ponession.  By  his  will  he  devised  to  the  defendant,  but  made  no  mention  therein  of 
the  term.  The  defendant  entered,  and  continued  in  possession  to  the  time  of  the  eject- 
iDent  brought  against  him  in  1838.  In  1837  the  wife  of  Wm,  P.  died,  and  in  the  same 
year  administration  de  bonis  non  of  Wm,  P.  was  granted  to  Sam,  £.,  the  husband  of 
one  of  the  coparceners. 

In  1836  one  of  the  coparceners  died,  leaving  her  husband  her  surviving,  and  in  1837 
the  husband  of  another  coparcener  died. 

The  declaration  in  ejectment  contained  a  count  on  a  joint  demise  by  the  widow 
coparcener,  the  husband  of  the  coparcener  deceased,  and  the  other  two  coparceners  and 
their  husbands;  and  also  a  count  on  a  demise  by  Sam,  £.,  the  administrator  de  bonis 
oon  of  Wm,  P. 

Just  before  ejectment  brought,  Sam,  B,  made  an  actual  entry  on  the  premises, 
demanding  them  on  behalf  of  himseif  and  the  other  lessors  of  the  plaintiff  in  the  first 
count,  and  stating  that  he  entered  to  avoid  all  fines. 

Hetd^  that  by  the  feoffment  and  fine  with  proclamations  there  had  been  an  absolute 
disseisin  of  the  coparceners,  and  not  a  disseisin  at  election,  and  that  an  entry  within 
five  years  was  necessary  to  avoid  the  fine. 

That  the  entry  was  too  late  as  to  the  two  husbands,  and  being  too  late  as  to  them, 
was  too  late  as  to  their  wives,  the  coparceners  also,  during  coverture,  although  they 
would  have  dye  years  to  enter  afler  discoverture. 

That  the  joint  demise  being  therefore  bad  as  to  the  husbands,  it  could  not  be  sup- 
ported as  to  the  other  parties. 

That  the  fine  and  feoffment  of  the  termor  had  caused  a  forfeiture  of  the  term,  and 
eotitled  the  freeholder  to  enter  within  five  j^ears. 

Hat  the  freeholder  might,  however,  waive  the  forfeiture,  and  enter  within  five  years 
after  the  eipi ration  of  the  term. 

That  as  the  freeholder  might  waive  the  forfeiture  of  the  term,  he  might  treat  it  as 
Mill  subsisting  for  another  purpose,  and  acquire  it  for  his  own  benefit. 

That  thereK>re  Sam,  D.,  who  had  acquired  the  term  as  administrator  de  bonis  non  of 
the  termor,  might  set  it  up  for  fur  his  own  benefir,  and  that  the  count  on  his  single 
demise  was  good.  ^ 

That  though  the  lessors  of  the  plaintiff  were  beneficially  entitled  to  a  moiety  only  of 
the  land,  the  verdict  must,  in  point  of  form,  be  entered  for  the  whole,  ns  the  term  could 
not  be  divided. 
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1840.  In  1804  James  MiUman,  having  then  no  interest  in  t!^ 

premises  in  disp^ite,  made  his  will,  whereby,  after  cert9#> 
devises  and  legacies,  he  devised  the  residue  of  his  propertf; 
real  and  personal,  to  his  brother-in-law,  Wtiliam  Peit,  lie 
father  of  the  defendant.  In  1814  James  MiUman  purchased 
Berry  Parks  and  Verkastable  (the  premises  in  question), 
which  property  was  conveyed  to  him  by  lease  and  release, 
dated  £2nd  and  ^3rd  August,  1814.  Tlie  indenture  of  re- 
lease contained  also  an  assignment  to  the  said  Wm.  P^f, 
the  father  of  the  defendant,  of  an  outstanding  term  of  500 
years,  created  in  the  year  1793>  to  hold  to  the  said  Wm, 
Pett,  his  executors,  administrators  and  assigns,  in  trust  for 
the  said  James  MiUman,  his  heirs  and  assigns.  The  in- 
denture of  release  was  executed  by  the  said  James  MiUauUt 
but  the  said  Wm.  Pett  neither  executed  the  said  indenture 
of  release,  nor  disclaimed  the  said  term  of  500  vears. 

'  at 

The  said  James  MUlman  had  two  sisters,  one  of  whom 
was  Marjfy  the  wife  of  the  said  Wm,  Pett  and  mother  of 
the  defendant,  who  survived  the  said  James  MUlnun, 
and  the  other  of  whom  was  Ann  Perking  who  died  in  the 
lifetime  of  the  said  James  MUlman,  leaving  four  daughterii 
namely,  Sarah,  the  wife  of  l^m.  Blight,  deceased ;  JUizd' 
beth,  the  wife  of  Samuel  Bonifant ;  Frances,  the  M'ife  of 
Lewis  Braund;  and  Mary,  the  late  wife  of  the  said  HVnu 
Hockin  Braund  the  elder,  one  of  the  lessors  of  the  plainliffi 
and  mother  of  the  said  Wm,  Hockin  Braund  the  youogeo 
one  other  of  the  lessors  of  the  plaintiff. 

In  1820  the  said  James  MUlman,  being  seised  in  fee  of 
the  premises  in  question,  died  without  issue,  and  without 
having  altered  or  republished  the  will  of  1804,  and  without 
having  made  any  new  will  or  codicil  since  the  making  of 
the  will  of  1804,  leaving  the  said  Mary  Pett  and  his  said 
four  nieces  his  coheirs  at  law. 

On  the  death  of  the  said  James  MiUman,  his  said  will 
was  duly  proved  by  the  said  Wm.  Pett,  the  father,  who 
immediately  entered  into  possession  of  the  whole  of  the 
premises,  and  received  the  rents  thereof,  rendering  no  ac- 
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of  ray  such  rettts  or  profits  to  any  of  the  said  co»        1840. 
en.  and  oouskiersng  iionself  to  be  entitled  under  the 
IL 

Ae  £9th  August,  IS2S,  the  said  Wm.  Pett  the 
and  Mary  PM  his  wife,  enfeoffed  Joseph  Risdoii 
preoiisesy  to  such  uses  as  the  said  IVm.  Pett  should 
^  and  gave  bin  livery  of  seisin;  and  afterwards  a 
r  conuzance  de  droit  come  ceo  was  levied  with 
mtions  between  the  said  Joseph  Risdo^i,  plaintiff, 
s  said  Wm*  Pett  and  Mary  his  wife,  deforciants,  of 
d  premises,  among  others,  before  certain  commis- 
,  by  commission  bearing  date  the  8th  day  of  Sep- 
9  4  Geo*  4,  returnable  from  the  day  of  the  Holy 
'  io  three  weeks. 

be  time  of  the  death  of  Uie  said  James  MiUman,  and 
the  time  of  the  making  of  the  said  feoffment  and  of 
ying  of  the  said  fine,  the  said  four  nieces  of  the  said 
Millman  were  coverts-baron.  Mary  Braund  died  in 
emving  her  husband,  the  first  mentioned  fVm.  Hockin 
d,MBd  also  the  said  Wm.  Hockin  Braund  the  younger, 
I  and  heir,  her  surviving.  Wm.  Blighty  the  husband 
said  Sarah  Blight ,  died  in  1837.  The  coverture  of 
d  Elizabeth  BonifafU  and  Frances  Braund,  the  two 
lieces  of  the  said  James  Millman,  still  subsists, 
the  5th  of  June,  1828,  the  said  William  Pett,  the 
id  of  the  said  Mary  Pett  and  the  father  of  the  de- 
t,  having  continued  in  the  sole  possession  of  the  said 
es  to  that  period,  died,  having  first  made  his  will, 
ly  be  devised  the  premises  to  his  son,  Wm.Pett  (the 
t  defendant),  for  life  (who  thereupon  entered  and 
led  since  in  possession),  with  remainder  to  his  grand- 
fee;  and  appointed  his  wife,  Mary  Pett,  executrix. 
Peit  proved  the  will  in  the  July  following^  in  the 
saconry  Court  of  Barnstaple.  On  the  6th  of  Febru- 
37>  Mary  Pett  died  intestate,  whereupon  adminis- 
of  all  and  singular  the  goods,  chattels  and  credits 
ar  of  the  said  Mary  Pett,  deceased,  at  the  time  of 


282  CASES  IN  THE  QUEEM's  BENCH, 

1840.  her  death,  was  granted  to  the  defendant  On  the  16tli 
November,  18379  administration  of  all  and  singular  the 
goods,  chattels  and  credits  %ihatever  of  the  said  H'm^Pat 
the  father,  left  unadministered  by  Mary  PeH^  his  executrix, 
was  granted  to  the  said  Samuel  Bomfani.  On  the  1st  of 
January,  1838,  Samuel  Bonifani  made  an  actual  entry  upoo 
the  premises  in  question,  claiming  and  demanding  the  saoie, 
on  behalf  of  himself  and  of  his  said  wife,  of  the  said  Sank 
Blight,  of  the  said  fVm,  Hochin  Braund,  and  the  said  Lew 
Braund  and  Frances  his  wife,  and  of  the  said  Wm.  HocUm 
Braund  the  younger,  and  stating  that  he  made  that  entry 
also  for  the  purpose  of  avoiding  all  fines. 

The  questions  for  the  opinion  of  the  Court  are — 

First.  Whether  the  term  of  ^00  years,  or  a  moiety  thereof, 
is  now  vested  in  Bonifant  by  virtue  of  the  grant  of  adminis- 
tration de  bonis  non  of  Wm.  Peit  the  father. 

Sndly.  Whether  the  term  of  500  years,  or  a  moicfy 
thereof,  merged  in  the  freehold  and  inheritance  which  de- 
scended to  Mary  Peti,  and  of  which  the  said  Wm.  Pitt, 
the  father,  and  Mary  Pett,  were  seised  in  her  right. 

3rdly«  Whether  the  term  of  500  years  was  destroyed  by 
the  feoffment  and  fine. 

4thly.  Whether  the  feoffment  made  by  Peii  and  wife 
was  or  was  not  void. 

5thly.  Whether  the  fine  levied  to  Risdon  was  or  was  oot 

void. 

()thly.  Whether,  notwithstanding  the  coverture  of  the 
four  nieces  of  Millman,  the  right  of  entry  of  the  lessors  of 
the  plaintiff,  or  of  any  of  them,  was  barred  by  the  feoffment 
and  fine. 

7thly.  Whether,  by  the  entry  made  by  Bonifant ,  the 
operation  of  the  fine  was  avoided  in  the  whole  or  in  part 

8thly.  Whether  the  demises  are  properly  laid  in  the 
declaration. 

Should  the  Court  be  of  opinion  that  the  plaintiff  is  enti- 
tled to  recover  the  entirety  of  the  premises  or  the  moietf 
or  any  other  part  thereof^  under  any  of  the  said  three  d^ 
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miBes,  a  verdict  to  be  entered  accordingly;   otherwise  a 
nonsuit  to  be  entered. 

The  case  was  argued  (a)  at  the  sittings  after  Michaelmas 
term,  1839*  by  Mannmg  for  the  plaintiffi  and  £rle  for  the 
iefendant. 

Cur.  adv.  vulL 

Lord  Denman  C.J.  delivered  the  judgment  of  the  Court, 
rbia  ia  a  case  of  considerable  intricacy,  and  it  is  necessary 
0  attend  closely  to  the  dates  and  situation  of  the  parties,  in 
vder  to  see  its  bearings.  The  original  testator's  will  is 
lated  in  1804,  and  was  never  republished.  He  did  not 
cquire  any  interest  in  the  property  in  question  till  1814, 
rhen  be  purchased  the  fee  simple,  so  that  his  will  was  in- 
ipenilivc  upon  the  freehold  inheritance  of  the  land.  A 
enn  of  years  in  the  land  had  been  assigned,  in  1814,  to 
Wm.  Peti  (the  residuary  legatee  in  the  will),  to  attend  the 
inheritance ;  that  term  did  not  pass  by  the  will,  for  it  never 
vas  in  the  testator.  Upon  the  testator's  death  in  1820,  the 
Fee  simple  descended  to  Mary  Pett  as  to  one  moiety,  and 
to  Sarah  Blight,  Elizabeth  Bonifant^  Frances  Braund,  and 
Mary  Braund,  as  to  the  other  moiety,  the  term  of  years 
itill  being  in  Wm.  Pett,  the  husband  of  Mary.  One  ques- 
tion  made  in  the  case  is,  whether  that  term  merged  in  the 
inheritance  of  Mary  Pett;  but  upon  the  argument  that 
point  was  very  properly  given  up. 

Wm,  and  Mary  Pett  entered  into  possession,  and  received 
the  rents  without  accounting  to  the  other  coparceners,  and 
in  August,  1 823,  enfeoffed  Joseph  Risdon.  By  that  feoffment 
undoubtedly  the  fee  passed  to  Risdon,  the  feoffment  being 
tortious  indeed  as  to  a  moiety,  but  not  the  less  operative, 
inasmuch  as  the  possession  was  in  the  feoffors.  See  Mr. 
Builer*8  elaborate  note  to  Co.  LUt.  330  b ;  see  also  Co. 
lUi*  373  b  and  574  a.    '*  Here  it  is  to  be  understood  that 

(a)  Before  Lord  Denman  C  J.,  LittUdale,  Patteson,  and  Williams  Js. 
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1840.  whcB  oae  copucoMr  dotb  generally  enter  into  the  whote, 
this  doth  not  derest  the  estate  which  descendeth  b j  die  hw 
to  the  other,  wilas  he  that  doth  enter  claimeth  the  whole  and 
takeih  theprofiu  of  the  whole,  for  that  sfaail  devest  the  free- 
hold in  law  of  the  other  pnrcener.  Otherwise  it  is  after  the 
parceners  be  actually  seised  (which  they  were  not  here) ;  the 
taking  of  the  whole  profits,  or  any  claim  made  by  the  one, 
cannot  put  the  other  out  of  possession  without  an  actual 
putting  out  or  disseisin;  and  in  this  case  of  Littleton^  where 
one  coparcener  entereth  into  the  whole,  and  maketh  a  feoff- 
ment of  the  whole,  this  devesteth  the  freehold  in  law  oot  of 
the  other  coparcener/*  See  also  Co.  Utt.  243  b,  entirdj 
to  the  same  effect.  Moore,  60,  is  also  an  authority  to  the 
same  point,  and  4  heonardj  5€>  Townsend  and  Pastor's  caie. 
The  feoflVnent  therefore  was  not  void,  nor  the  fine  subse- 
quently levied.  The  doctrine  of  disseisin  at  election,  as  laid 
down  by  Lord  Mansfield  in  the  case  of  Taylor  v.  Harie, 
1  Burr.  60,  does  not  apply  to  cases  of  fines  with  proclama- 
tions, for  his  lordship  there  says,  in  p.  1 13,  '*  Except  the  ^ 
cial  ca$e  of  fines  with  proclamations  (which  stands  entireij 
upon  distinct  grounds)  and  the  construction  of  the  statote 
4  Hen.  7,  c.  24,  for  the  sake  of  the  bar)»  I  cannot  think  of 
a  case  where  the  true  owner,  whose  entiy  is  not  taken  awajr, 
may  not  elect  (by  pursuing  a  possessory  remedy)  to  be  deemed 
lis  not  having  been  disseised."  It  follows  that  an  entry  snB 
necessary  to  avoid  the  fine  in  question.  Now  as  all  the 
parties  were  married  women  at  the  date  of  the  fine,  the 
entry  might  be  within  five  years  after  they  became  disco- 
vert, as  regards  them,  or  within  five  years  of  their  death  if 
they  died  under  coverture,  as  regards  their  heirs.  The  entrj 
in  this  case  Nvas  on  the  1st  January,  1838,  (assuming  for  the 
purpose  of  the  argument  that  it  was  an  entry  properiy  made 
and  with  proper  authority,)  and  it  was  in  proper  time  af 
regards  Sarah  Blighty  whose  husband  died  in  J  837,  and  as 
regards  l¥m.  Hockin  Braund  the  younger,  whose  mother, 
Murff  Braund,  died  in  1836  under  coverture.  But  the 
entry  was  not  in  proper  time  as  regards  Samuel  Bonifant 


Arr£E  TRINITY  TERM,  IV  VICT. 

1  Ih»  wife^  and  LemU  Brauni  and  his  wife ;:  for  ii  was 
(JVttdjr  beld  in  Do%  v.  Plumptre  (a),  on  the  authority  of 
tfaft  Ik  Ueylock  {b)^  that  the  husband  is  barred  by  the  fine 
V  five  years,  although  the  wife  has  five  years  after  dis- 
erUure ;  and,  as  the  wife  cannot,  during  coverture,  demise^ 
lienor  eater  without  her  husband,  it  follows  that  the  entry, 
ig  too  late  as  to  him,  is  too  late  as  to  her  during  her  co- 
ve. This  brings  us  to  the  question  whether  the  demises 
pfoperly  laid  in  this  dtdclaration.  The  first  and  second 
the  joint  demise  of  the  husbands  as  well  as  the  other 
iea.  They  are  clearly  wrong  as  to  them  and  their  wives, 
»  beiDg  so,  cannot  be  supported  as  to  the  other  parties ; 
Kwe  held  them  right  as  to  those  other  parties,  we  should 
m-  eflRsct  treating  a  joint  demise  as  four  several  demises. 
Iw  first  and  second  demise  being  thus  out  of  the  ques- 
f  tlie  third  remains  to  be  considered,  which  relates  to  the 
a  of  years  assigned  to  tVtn.  Pett  to  attend  the  inherit- 
e.  Now  as  Mary  Pett,  the  executrix  of  Wm.  Pett,  died 
irtile,  the  legal  interest  in  this  term,  if  it  still  subsists, 
1^  be  in  Samuel  Bimifanty  the  administrator  de  bonis 
»;  for  we  do  not  feel  ourselves  at  liberty  to  presume  that 
twm  vested  in  the  defendant  under  the  will  of  his  father, 
h  the  assent  of  Mary  Pett  the  executrix,  inasmuch  as 
I  will  does  not*  contain  any  express  mention  of  the  term, 
r  is  the  assent  of  the  executrix  stated  as  a  fact  in  the 
le.  The  point  then  on  this  demise  is,  whether  the  term 
•  destroyed  by  the  feoffment  in  1823.  Now  the  feofB- 
ttt  was  made  by  the  termor  himself;  and  all  the  authori- 
I  which  are  collected  in  Doe  v.  Lynes  (c),  and  in  the 
lei  to  Gierke  v.  Pi/well{d),  shew  that  in  such  case  the 
«  is  forfeited,  and'  by  reason  of  the  fine  the  person  enti- 
d  to  the  remainder  or  reversion,  or  rather  perhaps  we 
mM  say  the  person  entitled  to  the  freehold,  unless  under 
iMIity,  roust  enter  within  five  years,  in  order  to  take  ad- 

i)  3  B.  &  Aid.  474.  (c)  3  B.  &  C.  388 ;  S.  C.  5  D, 

^)  Cro.  Car.  SOO.  &  R.  160.  > 

{d)  iSaund.  319. 
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1840.  vantage  of  the  forfeiture ;  as  to  which  entry  in  this  particular 
case  we  have  already  expressed  our  opinion.  Or  such  person 
may  waive  the  forfeiture,  and  enter  at  any  time  within  fire 
years  after  the  expiration  of  the  term^  for  he  has  two  titles, 
one  by  the  forfeiture,  the  other  by  the  expiration  of  the 
term.  And  the  latter  title  is  held  to  be  a  new  right,  which 
first  accrues  after  the  expiration  of  the  tenn,  and  so  withio 
the  second  saving  of  4  Heti.  7,  c.  24.  See  Whaley  v.  Tan' 
hard  (a),  and  the  other  cases  cited  in  Mr.  Serjt.  WilUamii 
note,  above  alluded  to.  And  though  a  distinction  is  sup- 
posed to  be  taken  in  Margaret  Podgers  case  (A)  between  a 
feoffment  and  fine  by  tenant  for  life  and  by  tenant  for  years, 
yet,  on  examining  that  passage,  it  relates  only  to  cases  where 
a  stranger  ousts  the  lessee  for  years  and  disseises  the  lessor, 
which  are  very  di6ferent  from  a  feo6fment  and  fine  by  the 
lessee  for  years  himself.  The  distinction  attempted  is  uot 
founded  in  reason  and  justice  ;  for,  if  a  person  entitled  io 
remainder  after  an  estate  for  life  may  elect  to  waive  the 
forfeiture  incurred  by  the  fine  of  the  tenant  for  life,  and  to 
enter  within  five  years  after  the  death  of  tenant  for  life,-* 
why  may  not  a  person  entitled  after  a  term  of  years  do  the 
same  thing,  that  is,  elect  to  treat  the  term  as  not  forfeited, 
but  still  subsisting,  and  wait  till  the  expiration  of  it  i  If 
then  he  may  treat  the  term  as  still  subsisting  for  one  pur- 
pose, is  there  any  reason  why  he  may  not  do  so  for  another, 
and  (if  he  can)  obtain  the  legal  interest  in  it,  and  set  it  up 
for  his  own  benefit  ?  This  view  of  the  case  is  free  from 
the  objection  made  by  the  defendant,  viz.  that  the  term  can 
only  be  held  to  be  subsisting  by  treating  the  feo6fment  as 
fraudulent,  which  the  administrator  de  bonis  non  cannot  do 
for  that  would  be  to  set  up  the  fraud  of  the  person  under 
whom  he  claims. 

For  these  reasons  we  are  of  opinion  that  the  lessors  of 
the  plainti6f  are  entitled  to  treat  the  term  as  still  subsisting 
as  to  their  undivided  shares  of  the  land,  and  that  the  verdict 

(a)  9  Lev.  52 ;  1  Veutr.  S41.  (b)  9  Rep.  105  b. 
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6ni  be  entered  on  the  third  demise;  and  it  must  be  entered        1840. 

io  point  of  form  for  the  whole  of  the  land,  for  we  do  not 

Ke  any  principle  on  which  the  term  can  be  divided  or  held 

to  be  destroyed  in  part,  though  the  lessors  of  the  plaiuti6f 

9n  only  beneficially  entitled  amongst  them  to  a  moiety  of 

the  premises. 

Judgment  for  plainti6f  on  the  third  demise. 


Doe  d.  Hartw  right  v.  Fereday  (a). 

jHIS  case  was  tried  before  Lord  Abinger  C.  6.,  at  the  A  deed,  con- 
Worcester  summer  assizes,  1838,  when  a  verdict  was  found  [an^s^jn  Trust" 
fbr  the  p1ainti6f«  subject  to  a  motion  to  enter  a  nonsuit  on  and  also  con- 
■n  objection^  hereafter  stated,  that  a  deed  produced  by  the  claration  of  a 
irimtiff  was  not  properly  stamped.     R.  V.  Richards  having  similar  trust 

'^  r     r      .^  r  o  ^^jj  respect 

ootamed  a  rule  accordmgly,  to  government 

stock,  is  not  to 

Sir  F.  Pollock  and  Busby  shewed  cause  (A).  t^^o  deeds  un- 

der the  Stamp 

B.  V.  Richards  and  Whateley.  in  support  of  the  rule,  ^^\^l^^  Jj^' 
cited  Powell  v.  Edmunds(c)  and  Shipton  v.  Thornton  (c2).      one  stamp  is 

sufficient. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  delivered  the  judgment  of  the  Court. 
Tbe  question  in  this  case  is,  whether  a  deed,  by  which  cer- 
Uin  lands  were  conveyed  on  certain  trusts,  and  in  which  a 
<iecIaration  of  similar  trusts  was  also  made  as  to  certain 
gOTemment  stocks,  is  to  be  considered  as  two  deeds  for  the 
purpose  of  the  Stamp  Act.  That  act  affixes  a  stamp  of 
!/•  15i.  on  conveyances  not  otherwise  charged,  and  also  one 
of  I/.  155.  on  deeds  not  otherwise  charged.  It  is  admitted 
kt  no  ad  valorem  stamp  is  necessary,  and  that  this  instru- 

(f)  Decided  in  Eester  term  last      Uttledale,  Patteson  and  Williams 
(Maj  ISlh).  Js. 

H)  Before  Lord  Denman  C.  J.,         (c)  12  East,  6. 

((/)  1  P.  &D.  216. 
VOL,  IV.  V 
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1840.         ment  is  not  othenrbe  ciiargcd.    We  find  do  |m>?isioiiB 
the  act,  except  in  cases  of  coofejances  by  waj  of  sale,  thit 
where  a  deed  operates  oo  several  subject-matters  in  scvenl 
Haetwkigbt  ^^^^^  -^  ^1,^11  j^^  several  staosps ;  and  in  the  absence  d 

FcBKDAT.     any  such  provision  we  think  that  one  stamp  is  soficicsl; 
and  that  this  rule  must  be  discharged. 

Rule  discharged. 


IN  TEE  EXCHEQUER  CHAMBER, 

(error  from  the  queem*8  bench,) 

BEFORE 

Lord  Abingee  C.  B.  Coltman  J. 

BOSANQUET  J.  MaULE  J. 

Alderson  B.  Rolfe  B. 

j^^^i  Brooks  v.  Haigh  and  another. 

Declaration  in  ASSUMPSIT.    The  decUration  stated  that  heretofore, 

auum|)sit  .... 

stated  thatde-  to  wit,  on  the  15th  March,  1837,  in  cousideration  the  plaiu- 

fhe^promTs?^  tiffs  (below),  at  the  request  of  the  defendant  (below),  wooM 
declared  upon  give  up  to  him  a  certain  guarantee  of  lO^OOO/.  on  behalf  of 
tion  that  plain-  ^css^s.  John  Lees  &  Sons,  Manchester,  then  held  by  the 
tills,  at  his  re-  plaintiffs,  he,  the  defendant,  promised  the  plaintiffs  to  see 
give  up  to  him  certain  bills,  accepted  by  the  said  John  Lees  &  Sons,  paid 

a  certain  gua-   ^t  maturity,  that  is  to  say,  &c.     The  declaration  then  set 

rantee  by  him  "'.  '' 

to  pay  10,000/.  out  three  bills  of  exchange  drawn  by  plaintiffs,  and  accepted 

for  Messrs.  L., 

then  held  b^  plaintifHi.    Averment,  that  plainti£&  did  give  up  the  guarantee,  mad  ihit 

defendant  did  not  perform  his  promise.     Plea,  that  the  guarantee  so  given  up  was  a  pco- 

niiso  to  answer  for  the  debt  of  another;  that  there  was  no  memorandum  thereof  wbcfeni 

any  sufficient  consideration  was  stated;   that  the  guarantee   was  in    the    follo«iD| 

form : — **  Messrs.  H,  (the  plaintifls) — In  consideration  of  your  being  in  advance  to  Z.io 

the  sum  of  10,000/.  for  the  purchase  of  cotton,  1  do  hereby  give  you  my  guarantee  far 

thnt  amount  un  their  behalf.   J.  B,** 

Held,  1,  Thnt  the  words  **  being  in  advance*'  did  not  necessarily  imply  a  past  tidnaotf 
and  thnt,  as  the  guarantee  might  be  construed  to  relate  to  prospective  advances,  liM 
giving  it  up  was  a  good  consideration. 

tf.  That,  even  if  the  guarantee  did  relate  to  past  advances,  so  as  to  b«  vorthlefs  it* 
pecuniary  consideration,  yet  the  mere  giving  up  of  the  instrument  was  a  good  1^ 
consideration ;  Mauic  J.  dubitante,  whether  the  pleadings  shewed  that  the  instnuseflt 
itself  had  been  ^ivcn  up,  or  whether  they  shewed  only  that  the  contract  supposed  to  be 
contained  therem  had  been  given  up. 
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y  Lees  k  Sons,  to  the  amount  of  about  10,000/.    Aver-        1840. 
Miti^  tbat  plaiotifft,  relying  on  defendant's  promise,  did, 
»  vil,  on  &C.  ^'ghe  up  to  the  said  defendant  the  said  gua* 
iaiat  of  lOjOOOfi"    Breach,  nonpayment  of  the  bills,  when 
■ajr  becune  due,  by  Lees  &  Sons  or  by  defendant* 

Plea,  that  the  said  supposed  guarantee  of  10,000/.,  in 
cmsideration  of  the  giving  up  whereof  the  defendant  made 
■di  supposed  promise,  and  which  guarantee  was  so  given 
f  to  tbe  said  defendant  as  therein  mentioned,  was  a  special 
vofliise  to  answer  the  plaintiffs  for  the  debt  and  default  of 
m  said  Messrs.  John  Lees  &  Sons,  and  that  no  agreement 
i  respect  of  tbe  supposed  guarantee  or  special  promise, 
V  aay  memorandum  or  note  thereof,  whereof  any  sufficient 
wsidcmtion  for  the  said  guarantee  or  special  promise 
fsm  stated  or  shewn,  was  in  writing,  and  signed  by  the  de- 
sadant  or  by  any  other  person  by  him  thereunto  lawfully 
■iboriacd.  Tbat  tbe  supposed  guarantee,  in  consideration 
if  Ibe  gtvisg  op  whereof  the  defendant  made  the  said  sup- 
promise,  and  which  was  so  given  up  as  therein  men- 
^9  waa  contained  in  a  certain  memorandum  in  writing, 
by  the  defendant,  and  which  was  in  words  and 
and  to  the  effect  following,  that  is  to  say — ^'  Man- 
iksster,  4th  February,  1837.  Messrs.  Haigh  &  Franceys — 
QcatleuMn — In  consideration  of  your  being  in  advance  to 
Messrs'.  John  Lees  &  Sons  in  the  sum  of  10,000/.  for  the 
purchase  of  cotton,  I  do  hereby  give  you  my  guarantee  for 
^  amount  (say  10,000/.),  on  that  behalf.  John  Brooks." 
hmi  that  there  was  no  other  agreement  or  memorandum, 
^  note  thereof  in  respect  or  relating  to  the  supposed  gua- 
WHw  or  special  promise.  Wherefore  the  defendant  says 
ibal  the  supposed  guarantee,  in  consideration  whereof  the 
MNMiant  made  the  supposed  promise,  is  void  and  of  no 
Verification, 
ial  demurrer,  on  the  ground  that  it  is  admitted  by 
te  plea  that  the  memorandum,  the  giving  of  which  was 
^  consideration  of  the  guarantee  in  the  declaration  men- 

^Mmed,  was  actually  given  up  to  the  defendant  by  the  plain* 

u  2 
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1840.        tiflfsi  and  the  consideration  was  therefore  executed  by  the 

^^  plaintiffs ;  and  that,  even  if  the  original  memorandum  was 

V,  not  binding  in  point  of  law,  the  giving  up  was  a  sufficient 

^'^^*       consideration  for  the  promise  in  the  declaration  mentioDcd. 

The  plaintiffs  (below)   had  obtained  judgment  io  the 

Court  of  Queen's  Bench  (a). 

Sir  J.  Campbell  A.  G.,  for  the  plaintiff  in  error,  now 
argued,  as  in  the  Court  below,  that  the  words  '^  being  is 
advance/'  in  the  first  guarantee,  were  clearly  expressife  of 
past  advances,  so  that,  it  having  been  given  on  a  past  con- 
sideration, not  alleged  to  have  been  executed  at  the  reqoeit 
of  the  plaintiff  in  error,  was  clearly  void,  and  that  therefore 
the  giving  up  of  such  a  guarantee  was  no  consideration  for 
the  promise  on  which  the  action  was  brought ;  that  the 
original  guarantee  was  so  clearly  bad,  that  the  giving  it  up 
could  not  be  considered  as  the  giving  up  of  a  doubtful 
point  of  law,  so  as  to  form  a  consideration  within  Slnuy 
V,  Bank  of  England  {b)  and  other  cases ;  that  assuming  the 
original  guarantee  to  be  invalid,  the  mere  giving  up  of  a 
piece   of  written    paper    could    form    no    conaidention. 
^Maule  J.  suggested  that  the  record  did  not  shew  that  tbe 
instrument  itself  was  given  up,  as  *'  giving  up  the  guarantee'' 
might  well  mean  the  relinquishing  the  contract  supposed 
to  be  contained  in  it.] 

Sir  W.W.  Fallen  contended  that  the  words  «*then  held" 
shewed  that  the  "  giving  up"  alleged  was  a  giving  up  of 
the  instrument  itself;  that  the  original  guarantee  was  valid; 
that  evidence  might  be  given  of  the  situation  of  the  partiesi 
to  shew  that  '*  being  in  advance''  could  not  refer  to  psst 
advances ;  that,  at  all  events,  the  validity  of  the  guarantee 
was  sufficiently  doubtful  to  make  the  surrender  of  it  a  good 
consideration  for  a  promise;  that,  even  if  the  guarantee 
were  invalid,  the  surrender  of  it  at  the  request  of  the  de- 
fendant below  was  a  good  consideration* 

(o)  See  tbe  case  reported,  9  P.  &  D.  477.        (h)  6  Biogh.  754. 
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Sir  J.  Campbell  A.  6.,  in  reply,  contended  that  the  effect 
>f  the  evidence  contended  for  as  admissible  would  be  to 
mj  the  instmment. 

Cnr»  adv.  vuh. 

Lord  Abinoer  C.  B.,  on  a  subsequent  day  in  this  vaca- 
tion (June  2gth),  delivered  the  judgment  of  the  Court. — 
fii  this  case  the  judgment  of  the  Court  is  to  aflSrm  the  judg- 
leot  of  the  Court  of  Queen's  Bench. 

It  is  the  opinion  of  all  the  Court  that  there  was  in  the 
oarantee  an  ambiguity  which  might  be  explained  by  evi- 
mce,  so  as  to  make  it  a  valid  contract,  and  therefore  that 
lis  was  a  suflScient  consideration  for  the  promise  declared 

It  is  also  the  opinion  of  all  the  Court,  with  the  exception 
'  my  brother  Maule,  who  entertained  some  doubt  on  the 
leatioD,  that  the  words  both  of  the  declaration  and  the 
em  import  that  the  paper  on  which  the  guarantee  was 
ritteD  was  given  up ;  and  that  the  actual  surrender  of  the 
issession  of  the  paper  by  defendant  was  a  sufficient  con- 
ieration,  without  reference  to  its  contents. 

Judgment  affirmed. 


END  OF  TRINITY  TERM. 
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November  7th. 


MICHAELMAS  TERM, 

IN 

THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORr^. 

The  Judges  in  Banc  this  Term  i^ere, 
Lord  Den  MAN  C.  J.  Williams  J. 

LlTTLEDALE  J.  CoLERIDGB  J. 


In  the  Bail  Courts 
Patteson  J. 


MEMORANDUM. 

In  Trinity  Vacation  William  Glover,  of  the  Middle 
Temple,  Esq.  and  Stephen  Gaselee,  of  the  Inner  Temple, 
Esq.,  were  called  to  the  degree  of  the  coif.  The  former 
gave  rings  with  the  motto,  "  Regin&  et  lege  gandet  ser- 
viens;"  the  latter  with  the  motto,  "  Nee  temer^,nec  timidi.* 
On  the  ring  presented  to  the  Queen  both  mottoes  were 
inscribed. 


Apothecaries'  Company  v.  Harrison. 


In  debt  for  DEBT,  under  the  Apothecaries'  Act  (55  Geo.  3,  c  194, 

several  penal* 

ties,  it  was  s.  ^0),  to  recover  penalties  for  practising  without  a  certifi- 

a^reed  *'  ™  cate.     There  were  six  counts^  each  for  a  separate  penalty, 

plaintiff  At  the  trial  before  Williams  J.,  at  the  Worcester  summer 

a  veitlicTfor *'  assizes,  1839,  the  parties  made  an  arrangement  thataver- 

one  penalty  diet  should  be  taken  for  the  penalty  in  the  first  count  odIj, 

the  others  ^"^  "^  evidence  was  o6fered  on  the  other  counts.    It  was 

should  be  ^\^q  pg^i  q(  i\^q  arrangement  that,  if  the  defendant  ceased 

given  up:—  .  .       "       , 

Held,' that  the  from  practice  until  such  time  as  he  obtained  a  proper  cer- 

agreement 

prevented  the  defendant  from  briogiDg  a  writ  of  error. 
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ificate,  no  eiecution  should  issoe  for  the  penalty.    The        IMO. 

«fendant  afterwards  sued  out  a  writ  of  error.  .        "" 

,  Apothecaries 

R.  V.  Rickardi  had,  in  Hilary  term,  obtained  a  rule  nisi  Company 
o  quash  the  writ  of  error,  on  the  ground  that  it  was  con-  Harrison 
mry  to  the  arrangement  made  at  the  trial. 

Whattley  now  shewed  cause,  and  contended  that  by  the 
terms  of  the  arrangement  the  defendant  was  not  deprired 
of  his  common  law  right  to  take  the  judgment  of  a  court  of 
error.  The  defendant  had  not  expressly  agreed  not  to 
biog  error,  as  in  Camden  v.  Edie  (a)  and  Best  v.  Goni'' 
fttts  (6).  In  Wade  v.  Rogers  (c)  the  plaintiff  recovered 
jidgment  by  default,  and  signed  £nal  judgment :  the  de- 
bodant  brought  a  writ  of  error  in  the  King's  Bench ;  but 
there  being  no  bail  in  the  action  below)  the  plaintiff 
iroaght  his  action  of  debt  on  the  judgment,  and  held  the 
lefendant  to  bail :  there  was  a  rule  by  consent  to  stay  the 
proceedings  in  the  second  action  on  the  defendant's  giving 
adgment,  with  a  stay  of  execution  till  the  writ  of  error 
ibould  be  determined.  In  the  same  term  the  original 
odgtnent  was  affirmed,  and  the  defendant  then  brought  a 
lew  writ  of  error  on  the  second  judgment.  The  Court 
lecided  that  no  such  consent  (not  to  bring  a  writ  of  error) 
iras  implied  in  the  rulci  and  that  it  should  be  expressed  in 
mch  cases.  In  Brown  v.  Lord  Granville  {d)  the  attornies 
of  the  parties  agreed  to  be  bound  by  the  judgment  of  the 
Court  on  demurrer;  and  it  was  held  that  neither  party 
»ald  bring  a  writ  of  error  on  that  judgment.  But  there 
ina  no  such  agreement  in  this  case.  A  party  will  not  be 
presented  from  bringing  error,  except  where  circumstances 
render  it  contrary  to  good  faith  or  express  agreement. 

R.  V.  Richards  contrti.  In  Cave  v.  Masey  (e),  where 
lie  defendant  obtained  time  to  plead  on  the  terms  of  giving 
udgment  of  the  term,  and  afterwards  brought  a  writ  of 


(•)  1 H.  Bl.  91. 
\h)  s  D.  P.  C.  895. 
(c)  2  W.  Bl.  780. 


{d)  9  D.  P.  C.  796. 
(e)  3B.  &C.  735;  5.C.  5  D. 
&  R.  624. 
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1840.        error,  which  was  quashed  by  the  Court,  it  was  held  that 

^   ^^^^^^       the  judgment   must  mean    an   available  judgment.    In 
Apothecaries'    ,  i        ,  .     •«.  «... 

CoMPAKY      ^"C  present  case  the  plamtitfs  gave  up  their  right  to  recover 

..    ^'  on  numerous  counts^  and  the  defendant  consented  to  the 

Uarrison. 

verdict  on  the  first  count  on  the  ground  that  the  plainUffs 
would  not  seek  to  issue  execution.  The  plainti6f8  are  not 
now  seeking  to  do  so;  but  the  attempt  to  set  aside  the 
verdict  is  clearly  against  good  faith. 

Lord  Den  MAN  C.J. — It  is  impossible  to  look  at  the 
agreement,  and  not  see  that  the  meaning  of  the  parties  was 
that  the  verdict  should  be  final.  It  was  understood  by 
both  parties  that  it  should  not  be  contested ;  otherwise  the 
plaintiff  would  not  have  given  up  his  right  to  recover  the 
penalties  on  the  other  counts.  Therefore  the  writ  of  error 
cannot  be  looked  upon  otherwise  than  as  a  breach  of  good 
faith. 

LiTTLFDALE,  CoLERiDGE  and  WiLLiAMS  Js.  Concurred. 

Rule  absolute. 


Nov  leth  ^^^  Queen  v.  The  Mayor,  8cc.  of  Cambridge. 

i83sy.Tas  Mandamus  to  the  mayor,  &c.  of  the  borough  of 
elected  town  Cambridge,  reciting  that  one  Charles  Pestell  Harris,  at  the 
corporation  of  ^^^^^  of  the  passing  of  the  Municipal  Corporation  Act^  was 

C.  quamdm       ^^^^  ^jg^|^  ^f  jj,g  g^jj  borough,  and  that  on  the  1st  of 

bene  se  gesse-  ° 

riL    He  re-      January,  1836,  he  was  removed  from  the  said  office  by  the 

maineu  in  or-    ^^^^^^  council  elected  under  the  said  act,  and  that  he  vas 

lice  up  to  trie 

1st  Jan.  1836,  entitled  to  have  an  adequate  compensation,  to  be  assessed 
to  make ^he^  ^J  ^^^  council  and  paid  out  of  the  borough  fund,  for  the 
declaration  f^^g  qqJ  emoluments  of  such  office,  and  that  on  the  £3rd 
Geo.  4,  c.  17.    of  March  in  the  said  year  he  preferred  his  claim  for  such 

On  the  l8t 

Jan.  the  new  town  council  of  C.  removed  him  from  his  office,  under  the  provisions  of  tiM 
Municipal  Corporation  Act : — Held,  that  he  was  entitled  to  compensation  under  tbe 
66th  section. 


m  of  197/-  ]7«>  per  anuuDi  for  life,  as  a  compensa- 
the  salary,  &c.  of  the  said  office,  and  that  the  sum 
ed  ought  to  be  secured  to  him  by  bond  under  the 
18  corporation  of  the  said  borough,  and  that  such 
d  been  demanded  by  him  of  the  said  mayor,  &c. 
led  by  them,  and  commanding  the  said  mayor,  8cc. 
te  such  bond. 

stum  stated  that  the  said  C.  P.  Harris  was  not  at 
of  the  passing  of  the  said  act,  8cc.  an  officer  of  the 
>ugb,  according  to  the  true  intent  and  meaning  of 
act 

by  the  said  C.  P.  Harris  that  before  the  passing 
aid  act,  to  wit,  on  the  l6th  June,  1830,  the  said 
larris  was  duly  elected  by  the  mayor,  &c.  of  the 
ough  to  the  office  of  town  clerk  of  the  said  bo« 
>  continue  in  the  said  office  until  the  24th  August, 
d  was  duly  admitted  and  took  the  several  oaths, 
e  and  subscribed  the  declaration  required  by  law 
tehalf,  and  that  on  the  1 6th  August,  1831,  he  was 
ily  elected  town  clerk  for  the  ensuing  year,  com« 
on  the  24th  August  then  next,  and  took  the  seve« 
.« &c.;  and  that  on  the  l6th  August,  1832,  he  was 
ected  for  the  ensuing  year  from  the  24th  August 
t-^and  took  the  said  oaths,  8cc.;  and  that  before  the 
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1840.        resolution),  and  that  the  said  Harm  continually  from  the 
rp.    ^  time  of  such  appointment  until  he  was  removed  from  the 

V.  said  office  by  the  said  council  as  thereafter  mentionedi  ei- 

&c.  o^^ '    ccut^d  ^^^  performed  the  duties  of  the  said  office,  and 
CAMnaiDUE.   received  a  certain  salary,  and  held  and  enjoyed  all  thefeeti 
8cc.  belonging  to  the  said  office,  and  had  the  custody  o( 
divers  deeds,  &c.  belonging  to  the  said  mayor,  &c.,  and 
that  after  the  passing  of  the  said  act,  to  wit,  on  the  lit 
January,  1836,  the  council  of  the  said  borough,  acting  id 
pursuance  of  the  powers  given  to  them  by  the  said  act, 
removed  him  from  the  said  office,  and  that  upon  such  re- 
moval he  delivered  up  to  the  said  council  all  such  deedi, 
8cc.,  and  then  ceased  to  receive  the  said  annual  salary,  tec; 
concluding  with  a  prayer  of  judgment  and  for  a  peremptory 
mandamus. 

Replication,  by  the  mayor,  &c.  that  the  said  C.P.Hsrm 
did  not  within  one  calendar  month  next  before,  or  upon  or 
at  any  time  after  the  making  of  the  said  resolution  of  the 
said  mayor,  8cc.  on  the  i6th  August,  1833,  or  within  one 
calendar  month  next  before  or  upon,  8cc.  the  appointing  of 
the  said  Harm  to  be  town  clerk  of  the  said  boroogb, 
on  the  24th  August,  1833,  or  within  one  calendar  month 
next  before,  &c.  his  admission  into  the  said  alleged  office, 
take  the  several  oaths  by  law  required  to  be  by  him  taken 
in  that  behalf,  or  any  or  either  of  them,  or  make  or  sab* 
scribe  the  declaration  required  by  the  9  Geo.  4,  c.  17,  and 
that  for  the  cause  aforesaid  the  said  Harris  was  not 
at  the  time  of  the  passing  of  the  5  &  6  Will.  4,  c.  76,  an 
officer  of  the  said  borough  within  the  meaning  of  that  act; 
concluding  with  a  verification. 

Demurrer,  and  joinder. 

Sir  W.  W.  Follett,  in  support  of  the  demurrer.  The 
question  whether  Harris  is  entitled  to  compensation,  turns 
on  the  66th  sect,  of  the  Municipal  Corporation  Act,  5  &  6 
Will.  4,  c.  76.  He  was  first  elected  on  the  l6th  June, 
1830,  to  hold  the  office  for  a  year;  he  was  again  elected  id 


The  Queen 

V. 


MICHAELMAS  TERM,  IV  VICT.  297 

831,  and  also  in  J  659,  and  after  each  election  lie  took  the        1840. 

cc8Marj  oaths  and  subscribed  the  declaration.    The  ob- 

sction  now  raised  against  his  claim  to  compensation  is. 

Hit  after  he  was  elected  in  1833  during  good  behaviour,    TheMavor, 

,  &c.  of 

a  ought  to  have  repeated  the  onths  and  subscribed  the    Cambridge. 

edaration  required  by  the  stat*  9  Oeo.  4,  c.  17,  and  that, 
aving  neglected  to  do  so,  he  might  at  any  time  have  been 
smoTed  by  quo  warranto,  and  that  he  was  therefore  not 
sgally  an  oflScer  of  the  corporation  at  the  time  of  the  pass- 
Bg  of  the  Municipal  Corporation  Act.     The  first  question 
irises  on  the  meaning  of  the  compensation  clause  in  the 
Municipal   Corporation   Act,  which   enacts   *'  that   every 
officer  of  any  borough  who  shall  be  in  any  office  of  profit 
kt  the  time  of  the  passing  of  this  act,  whose  office  shall  be 
abolished,  or  who  shall  be  removed  from  his  office  under 
he  provisions  of  this  act,  shall  be  entitled  to  have  an  ade- 
{vate  compensation,  to  be  assessed  by  the  council  and 
paid  out  of  the  borough  fund,  8cc.  for  the  salary,  8cc.  of  the 
vSce  which  he  shall  so  cease  to  hold/'    There  has  been 
in  appeal  to  the  Lords  of  the  Treasury,  and  they  have  de- 
cided that  he  was  entitled  to  compensation.     It  is  not  con- 
landed  that  the  decision  is  of  necessity  binding  unless  the 
party  is  really  entitled :  but,  to  render  him  so,  actual  pos- 
session of  the  office  is  sufficient,  and  no   defect   in  the 
tenure  of  the  office  will  incapacitate  him  from  receiving 
compensation.     Suppose  the  case  of  a  corporate  officer,  at 
whose  election  there  had  been  an  improper  president,  that 
would  not  be  a  sufficient  answer  to  his  claim.     The  new 
corporation  did  not,  as  shewn  by  their  conduct  towards 
him,  consider  Harris  as  not  an  officer :  on  the  contrary, 
they  actually  removed  him.     The  case  of  Rex  v.  Bridge^ 
water  (a)  shews  that  the  word  '^  officer''  is  not  used  in  a 
strict  legal  sense  in  the  G6th  section  of  the  Municipal  Cor- 
poration Act.     Even  allowing  that  there  was  a  defect  in 
Ae  election  of  Harris,  which  would  subject  him  to  a  quo 

(a)  1 N.  &  P.  460. 
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warrantOi  still  that  would  not  be  an  answer  to  his  claim  for 
compensation  under  this  statute ;  and,  after  the  lapse  of  six 
V.  months,  a  quo  warranto  would  not  have  lain.     The  old  Itw 

TheMavor,    ^^  |^  oaths  to  be  taken  by  corporate  officers  has  been 
Cambridob.    altered  by  various  statutes,  and  may  be  considered  obso- 
lete.   Again ;  the  Annual  Indemnity  Act  cures  every  omii- 
sion  in  this  respect.     By  the  Corporation  Act,  13  Car.^t 
St.  2,  c.  1,  and  the  Test  Act,  25  Car.  2,  c.  2,  corporate 
oflScers  were  required  to  take  certain  oaths,  and  also  to 
receive    the   sacrament   prior   to   their   election;    but  by 
the  5  Geo.  1,  c.  6,  the  omission  to  do  so  could  not  be 
questioned  after  the  lapse  of  six  months.    That  act  is  not 
repealed  by  the  9  Geo.  4,  which  enacts  that  a  declaration 
shall  be  made  in  lieu  of  the  sacramental  test ;  but  there  it 
no  provision  as  to  the  time  within  which  an  objection 
should  be  taken  for  non-compliance  with  its  provisions. 
The  5  Geo.  1  therefore  remains  in  force ;  and,  if  the  title  of 
a  party  is  sought  to  be  questioned,  it  can  only  be  done  b; 
quo  warranto  information  within  six  months  of  his  election. 
But  the  1st  section  of  the  5  8c  6  WilL  4,  c.  1 1  (the  Annual 
Indemnity  Act,  passed  the  same  year  as  the  Municipal 
Corporation  Act),  would  cure  the  informality.  That  section 
is  as  follows.     After  reciting  that  divers  persons  who  on 
account  of  their  oflSces,  8cc.  ought  to  have  taken  and  sub- 
scribed the  oaths,  8cc.  or  assurance  appointed  to  be  taken 
and  subscribed  (by  various  statutes   therein  mentioned), 
have,  through  ignorance  of  the  law,  absence,  or  some  un- 
avoidable accident,  omitted  to  take  and  subscribe  the  oaths 
and  assurance,  and  make  and  subscribe  the   declaration 
required  by  the  said  acts  or  either  of  them,  within  such 
time  as  in  and  by  the  said  acts  is  required,  it  enacts,  "  that 
all  persons  who  shall  have  omitted  to  take  and  subscribe 
the  oaths  and  declarations  within  such  time  as  in  and  by 
the  said  acts  or  any  of  them  is  required,  and  who,  on  or  be- 
fore the  25th  of  March,  1836,  shall  take  and  subscribe  the 
oaths,  declarations.  Sec.  in  such  cases  wherein  by  the  said 
several  acts,  or  any  or  either  of  them,  the  said  oaths,  decia- 
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rations,  &c.  ought  to  have  been  taken  and  subscribed,  shall 
be  indemnified^  freed  and  discharged  from  and  against  all 
penalties,  forfeitures,  incapacities  and  disabilities,  incurred 
bj  reason  of  any  neglect  or  omission  of  taking  or  sub* 
icribing  the  said  oaths,  &c.  or  making  and  subscribing  the 
laid  declarations^  8lc,,  and  such  persons  shall  be  fully  reca- 
pacitated  and  restored  to  the  same  state  and  condition  as 
they  were  in  before  such  neglect  or  omission,  and  shall  be 
deemed  to  have  duly  quali6ed  themselves,  8lc.;  and  all 
elections  of  and  acts  done  by  such  persons  shall  be  of  the 
lame  force  and  validity  as  the  same  would  have  been  if 
lucli  persons  had  taken  the  said  oaths,  &c.  and  made  and 
lubscribed  the  said  declarations,  according  to  the  directions 
of  the  said  acts."  Then,  with  regard  to  the  construction 
of  the  Municipal  Corporation  Act :  at  the  time  that  act 
passed,  Harris  had  full  possession  of  the  office.  Besides, 
when  he  was  originally  appointed,  he  took  the  oaths  re- 
quired ;  and  there  is  no  authority  to  shew  that,  where  the 
tenure  of  office  has  been  enlarged  only,  the  oaths  taken  at 
the  commencement  are  not  sufficient,  or  that  a  repetition 
of  them  is  necessary. 


29d 


1840. 


The  Queen 

V, 

The  Majror, 

&c.  of 
Cambridge. 


Ke/ly  contr^.  There  are  two  questions  in  this  case;  the 
most  important  one  is,  whether  at  the  time  the  Municipal 
Corporation  Act  passed,  Harris  was  de  jure  in  possession 
of  the  office,  or  whether  his  election  was  not  absolutely 
roid.  The  second  question  is,  whether,  supposing  the 
Election  void,  he  is  entitled  to  compensation  under  section 
S6  of  that  act ;  and  that  will  depend  upon  whether  any  per-* 
ton  dejacto  exercising  an  office  would  be  entitled  to  com-* 
>eD8ation,  although  in  point  of  law  he  might  be  a  usurper* 

The  argument  raised  on  the  other  side  appears  to  be  this« 
hmt  Harris,  having  once  held  an  office  dejure,  his  continu-* 
ince  in  an  enlarged  and  di6ferent  office  would  relate  to  his 
original  appointment.  [Lord  Denman  C.J.  Nothing  will 
turn  upon  that  point.]  Then  the  question  is,  whether^  not 
Inving  subscribed  the  declaration  required  by  the  9  Geo.  4, 
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1840.        he  was  ever  de  jure  an  officer*    It  b  true  that  the  fomer 
/^"  statutes  (except  the  5  Geo.  1)  are  repealed  by  the  9  Geo.4; 

Alio  V^uEJEli 

V,  the  law  therefore  is  to  be  lo<Aed  for  within  the  four  comen 

^^^ftc^or*^'  of  9  Geo.  4 ;  and  by  section  4,  the  election  of  an  oflSccr  b 
Cambaidge.  expressly  declared  to  be  void  if  the  party  omits  to  make  Um 
declaration  required  by  section  £  {a) ;  and  the  act  does  not 
even  stop  at  the  word  "  void,''  but  further  says^  that "  it 
shall  not  be  lawful  for  such  person  to  do  any  act  in  the  ex- 
ecution of  the  office  into  which  he  shall  be  so  elected;** 
how  then  can  it  be  contended  that,  after  a  wilful  default  ia 
not  complying  with  the  statute,  the  Indemnity  Act  can  btve 
any  operation  ?  The  statute  9  Geo.  4  cannot  be  considered 
a  dead  letter,  as  it  has  been  expressly  decided  in  HMmpkerj 
V.  Reg.  (6),  by  the  Court  of  Exchequer  Chamber,  that  non 
compliance  with  that  act  renders  the  election  void.  Be- 
sidesy  by  the  Indemnity  Act  the  legislature  has  given  relief 
only  on  certain  conditions;  therefore  the  further  question 
arises,  have  these  conditions  been  complied  with  in  thii 
case?  The  statute  recites  certain  cases  where  persons 
have,  "  through  ignorance  of  law,  absence  or  some  unavoiA* 
able  accident,"  omitted  to  make  the  declaration.  Now  il 
cannot  be  pretended  that  Mr.  Harris  falls  within  any  of  the 
cases  mentioned,  and  they  cannot  be  extended;  the  indem- 
nity is  also  conditional  upon  the  party's  making  the  required 
declaration  within  a  certain  time;  but  even  this  has  not 
been  done  by  Mr.  Harris.  It  may  be  said  that  be  lost  his 
office  in  January,  1836,  and  therefore  was  deprived  by  the 
defendants  of  the  chance  given  by  the  act  of  making  the 
declaration  before  the  25th  March.  Where,  however,  ta 
election  is  void  in  law,  but  the  legislature  has  given  a  lout 
pamtcNtia,  if  the  officer  should  die  before  the  term  allowed, 

(a)  The  words  of  section  4  are,  choice  shall  be  void;  and  that  it 

**  That  ifany  person  placed,  elected  shall  not  be  lawful  for  such  peraoo 

or  chosen  into  any  of  the  aforesaid  to  do  any  ace  in  execution  of  tbo 

offices  or  places,  shall  omit  or  neg-  odice  or  place  into  which  be  shall 

lect  to  make  and  subscribe  the  said  be  so  chosen,  elected  or  placed." 
declaration  in  manner  above  men-         (b)  3  P.  &  D.  691. 
tioned,  such  placing^  election  or 
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ipottkl  the  Court  say  that  the  void  election  was  cured? 
The  case  of  his  removal  stands  on  the  same  footing. 
Beaides,  Harris  continued  three  years  in  the  office,  and 
•ever  availed  himself  of  the  opportunity  of  curing  the  defect, 
vider  the  annual  Indemnity  Act;  he  cannot  therefore  be 
aUowad  now  to  say  that  he  would  have  availed  himself  of  it 
if  he  bad  not  been  removed.  The  Indemnity  Act  passed 
m  the  dd  July,  1835,  the  Municipal  Corporation  Act  on 
Ike  9th  September,  1835^  therefore  Harris  had  warning, 
erf  maay  months,  to  avail  himself  of  the  provision  in  his 
favour.  The  election  to  the  office  therefore  was  wholly 
void;  the  condition,  by  which  it  is  contended  the  objection 
HMght  have  been  cured,  has  not  been  complied  with ;  con- 
sequently Harris  was  not  town  clerk  dejure  at  the  time  of 
the  passing  of  the  Municipal  Corporation  Act,  and  he  was 
lemoved  at  the  very  first  possible  moment.  The  only  ques- 
tion which  remains  to  be  considered  is,  whether  the  word 
*^eScer^  means  the  person  clothed  with  the  office  legally 
or  enly  de facto  ;  that  the  former  is  the  correct  construction 
appears  both  from  the  words  and  intent  of  the  66th  section. 
Suppose  (as  frequently  happens)  there  had  been  two  elec- 
tiona,  and  that  the  party  who  was  not  legally  elected  ob- 
tained possession  of  the  papers  and  exercised  the  office  de 
fitdo^  the  other  party  being  elected  de  jure,  and  then  this 
•et  were  passed;  assuming  the  election  of  the  party  in  pos- 
letaicm  to  be  void,  and  that  of  the  other  good>  which  would 
be  entitled  to  compensation  ?  [Littledale  J.  Suppose  both 
had  conformed  with  the  condition  of  the  Indemnity  Act> 
die  aame  difficulty  would  arise.]  The  difficulty  would  not 
arise  if  the  Court  decided  that  the  party  elected  dejure  was 
entitleit.  The  act  does  not  say  **  any  person  who  shall 
eaercise  an  office,**  but  ''any  officer  in  any  office  of  profit;'' 
diet  most  mean  legally  in  such  office :  mere  election  is  not 
ralBcient;  the  statute  requires  a  compliance  with  every  act 
which  shall  be  necessary  to  give  investiture.  If  an  action 
were  brought  by  Harris  for  money  had  and  received  for 
the  fees  of  the  office,  it  would  not  be  enough  for  him  merely 
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la^,        to  skev  tkat  be  was  in  tiie  ofiice  defacio^  at  least  it  would 


TlieQcKU 


be  as  aasver  to  skew  that  his  elcctioD  was  void.     The  re- 
words of  tbe  statote   poiot  oat  the  principle  oo 


Tl^-.    .hich  the  co.p<i».Do.  U  foaoded,  "  regard  being  bad  to 


Caxbijbse.  bis  teim  or  interest  therein;"  but  here  Harris  bad  do  in- 
terest whatever.  Rtx  v.  Bridgewater  (a)  only  shews  that 
the  Court  will  not  limit  the  word  ^*  oflicer"  to  the  old  cooi- 
mon  law  oflkers,  bat  will  pat  a  liberal  construction  on  the 
act;  and  R^.  v.  Corporatiom  of  Poole  {b)  shews  that,  when 
a  partj  does  not  bring  himself  within  the  legal  term 
officer/'  the  Coart  will  not  give  compensation. 


u 


Sir  W.W.  FoUett  in  reply.  Rex  v.  Parry {jc)  shews  that,  if 
a  party  elected  to  an  office,  unintentionally  omits  to  take  the 
oaths,  he  may  still  take  advantage  of  the  provisions  of  the 
Indemnity  Act,  and  that  in  such  a  case  his  election  is  made 
valid  from  the  beginning.  Assuming  the  election  was  void, 
it  cannot  be  denied  that  to  make  it  good  the  declaration 
should  have  been  made,  but  if  the  party  failed  to  make  it 
within  one  year,  under  one  Indemnity  Act,  and  then  a  second 
Indemnity  Act  passed,  a  declaration  subsequently  made 
would  relate  back  to  the  first  election.  It  has  been  argued 
on  the  other  side  that  Harris  had  no  estate  or  interest,  but 
by  the  Indemnity  Act  he  had,  or  might  have  had ;  for  by 
taking  the  declaration  at  any  time  before  the  2dth  of  March) 
1836,  he  would  have  had  an  estate  for  life ;  by  his  removal 
he  was  prevented  from  availing  himself  of  the  provisions  of 
the  act  and  perfecting  his  title.  [Lord  Denman  C.  J.  The 
words  of  the  Indemnity  Act  are  certainly  very  descriptive, 
enumerating  '^  absence,  accident  and  ignorance  of  law,"  but 
I  am  not  aware  of  any  case  in  which  those  contingencies 
were  proved.]  According  to  the  argument  on  the  other 
side,  if  Harris  had  been  in  office  for  thirty  years,  and  had 
omitted  to  make  the  declaration,  he  would  not  be  entitled 
to  compensation ;  and  in  an  action  for  money  had  and 

(a)  1  N.  &P.  466.  &P.  119. 

(6)  7  A.  &  £.  730;  S.  C.  3  N.  (c)  14  East,  549< 
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leceived,  he  would  not  be  entitled  to  his  fees.     Reg.  v.         1840. 
Fook{a)  was  different  from  this  case;  the  officer  there  was    rn!^^X^^^ 

,  ,  ,  .       ,       Ad©  yuBEM 

ippomted  under  a  private  act  of  parhament;  here  Harris  v. 

ku  received  the  emoluments  from  the  corporation.  &c  of^^' 

Cambridge. 

Lord  Denman  C.  J.-— This  is  a  return  to  a  mandamus, 
bj  which  the  corporation  of  Cambridge  is  called  upon  to 
Dike  compensation  to  Mr.  Harris,  late  town  clerk.  The 
Mnnicipal  Corporation  Act  gave  power  to  the  new  corpo- 
ntioDs  to  remove  the  old  officers  without  cause,  supposing 
that  they  might  not  act  cordially  with  the  new  corporations; 
this  is  followed  by  a  provision,  consistent  with  common 
instice,  that  compensation  should  be  given  to  them,  unless 
lie  removal  was  justified  by  the  old  law.  The  question 
lere  arises  from  the  following  facts :  Mr.  Harris  was  re- 
noved,  having  filled  the  office  in  fact,  but  not  having  con- 
'ormed  to  the  provisions  of  the  9  Geo.  4,  c.  17;  but  there 
iras  another  act  also  in  force,  which  in  some  degree  qualified 
the  0  Geo.  4,  namely,  the  Indemnity  Act.  If  the  provisions 
XNitained  in  these  two  acts  had  been  found  in  the  same 
itatute,  it  would  certainly  have  been  strange;  however  they 
irere  coexistent,  and  by  the  operation  of  the  Indemnity 
Act,  TAt.  Harris  had,  until  the  25th  of  March,  to  make  the 
declaration  required  by  the  9  Geo.  4.  However,  my  judg- 
■ent  is  not  grounded  on  that;  for  I  think  he  could  not 
have  been  removed  from  his  office  except  by  a  f/uo  warranto^ 
•od  the  quo  warranto  should  have  been  sued  out  within  a 
given  time;  that  proceeding  would  have  been  quite  consist- 
eat  with  the  declaration  that  he  was  not  an  officer  of  the 
corporation ;  but  the  new  town  council  removed  him  without 
iQj  cause.  Mr.  Harris  therefore  was  an  officer  de  facto, 
aid  that  perhaps  was  all  that  was  required  by  the  Municipal 
Corporation  Act.  The  act  9  Geo.  4  does  not  apply,  for 
whatever  was  the  defect  in  Harris's  title^  he  could  only  be 
removed  by  a  quo  warranto,  he  was  therefore  an  officer  of 
Ae  corporation  de  facto  at  the  time  of  the  passing  of  the 

(a)  7  A.  &  £.  7S0;  S.  C.  3  N.  &  P.  1 J9. 
VOL.  IV.  X 
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1840.        Municipal  Corporation  Act^  which,  on  removal,  g^ve  bini 
compensation;  he  was  afterwards  removed  by  the  new  €or- 
V.  poration,  and  that  was  ail  that  was  necessary  under  the 

&c  of^'^'    provisions  of  the  act  to  entitle  him  to  compensation. 


The  QuEEV 


Caicbaidoe. 


^ 


LiTTLEDALE  J. — I  am  of  the  same  opinion.    Mr.  Harris 
was  in  an  office  of  profit  within  the  66th  section,  at  the  time 
the  Municipal  Corporation  Act  passed^  i^nd  was  removsd, 
The  corporation  do  not  deny  that  he  was  removed  by  th^a; 
it  is  admitted  that  he  was  legally  in  office  up  to  the  ^w 
IS33,  and  in  an  office  of  profit,  but  they  contend  that  hivivg 
omitted  to  make  the  declaration  required  by  the  2d  secticn 
of  the  9  Geo.  4  he  was  not  legally  in  office  after  that  period; 
that  the  provision  as  to  officers  in  offices  of  profit,  and  ii 
the  receipt  of  profits,  applies  only  to  persons  rigbtfuliy  ii 
receipt  of  profits;  but  I  am  disposed  to  think  that  Mr« 
Harris  held   the  office  legally,  until  removed  by  a  quo 
warranto.     It  was  competent  for  the  corporation  to  bate 
called  upon  him  to  shew  cause  why  he  should  not  be  removed^ 
but  neither  course  was  adopted ;  the  corporation  have  n- 
moved  him  from  his  office  under  the  new  act,  and  withoat 
reference  to  any  informality  in  his  election.     The  removil 
took  place  on  the  1st  of  January,  IBSG,  but  the  Indemm^ 
Act  allowed  him  until  the  25th  March  following  to  maks 
the  declaration,  and  therefore  at  the  time  of  his  removal  he 
had  it  in  his  power  to  rectify  his  title,  and  althougby  hid 
the  Indemnity  Act  not  passed,  he  might  not  have  been  abk 
to  acquire  a  legal  title  to  the  office,  yet  in  point  of  fact  be 
was  practically  in  the  office,  and  was  removed  solely  ia 
consequence  of  the  passing  of  the  Municipal  Corporatioa 
Act,  and  being  in  an  office  of  profit  he  has  established  bis 
claim  to  compensation. 

Williams  J. — The  question  lies  in  a  narrow  coinpiiif 
whether  Mr.  Harris  was,  at  the  passing  of  the  act,  an  officer 
within  the  meaning  of  its  provisions;  he  had  been  regularly 
elected  by  the  corporation^  and  vifas  in  the  perception  of  the 
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jMoiU,  and  was  Iheo  removed  bj  the  act  of  the  new  cor-        1840. 
piialioii,  wbkk  ad  of  itself  implies  that  the  corporation 


tieated  bim  as  in  possession.    Such  was  his  actual  position.  9. 

There  it  no  doabt  that  the  corporation  might  have  taken  "^^^' 
steps  to  dismiss  him  for  his  omission  to  make  the  declara-  Cambridoi. 
tioo,  but,  if  that  objection  had  been  raised  by  the  corpo- 
ration, be  was  in  a  condition  to  have  removed  it  under  the 
lademnitj  Act,  and  then  be  would  have  been  an  officer  not 
oalj  de  facto,  but  his  title  would  have  been  uninpeacbable 
de  jare.  As  the  corporation  have  not  taken  that  course, 
I  ibink,  as  respects  compensation,  they  cannot  deny  the 
aiiBcieiicy  of  his  claim. 

CouBBlooB  J. — I  agree  with  my  brother  Williams  that 

the  case  lies  in  a  very  narrow  compass;  it  turns  upon  sec- 

lioa  66  of  the  Municipal  Corporation  Act.    According  to 

mj  view  of  the  case,  it  is  not  necessary  to  pray  in  aid  the 

ladenuiity  Act.     The  case  stands  thus,  Mr.  Harris  was 

elected  to  the  office  by  the  old  corporation  in  1833;  he 

catered  and  performed  the  duties,  and  continued  in  pos- 

ttMiDn  down  to  January,  1836.     During  that  period  he 

hal  negated  to  subscribe  the  declaration  required  by  the 

9GaiL4^  but  he  held  the  office  de  facto,  and  he  could  have 

■•de  the  declaration  at  any  time,  but  I  do  not  rely  on  that; 

AeOyin  the  year  1 836,he  was  removed.  The  words  of  the  act 

9  Geo.  4  are  strong,  but  Mr.  Harris  was  certainly  an  officer ; 

kewas  not  a  stranger  to  the  corporation;  it  would  have 

kea  neceasafj  to  remove  him  by  a  quo  warranto.    The  case 

of  Humphery  v.  Reg.  (a)   is  clearly  distinguishable  from 

fc  present.     In  that  case  Mr.  Salomons  was  never  admitted 

to  tbe  office,  and  therefore  a  quo  warranto  was  not  neces- 

my  ta  remove  him.     In  this  case  Harris  was  in  the  pos- 

leision  of  the  office,  although  he  held  it  by  a  defeasible 

tiirfc,  afld  consequently  was  an  officer  of  the  corporation; 

hi  I  cannot  agree  in  the  opinion  that  the  act  meant  that 

titles  abould  be  entered  into  and  examined,     I  think  that 

(a)  3  P.  At  D.  691. 
x2 


CASES  IN  THE  QUEEN^S  BESXH, 

possession  of  the  office  and  removal  by  the  new  corporation 
are  sufficient  to  entitle  a  party  to  compensation  under  ibm 

Alio    l:^('CEN 

V.  act. 

Tlie  Mayor,  Judgment  for  the  crown. 

&c.  of 
Cambridge. 


l^SS'k  ELL,Orrt,.KENDBICK. 

The  plainiiff,     ^  RULE  had  been  obtained,  calling  upon  fV.  NichoUfkd 

before  action  ^  o     ■- 

brouglu,  l:ad  D.  Scott  to  shew  cause  why  they  should  not  give  secuntj 

pm^e'ru  to*  ^^  ^^^  defendant  for  costs,  upon  affidavits  stating  the  foA 

trustees,  ill  lowing  facts: — In  1837  the  plaintiff,  to  whom  the  defend- 

benefit  of  his  ^^^  ^^'^^  ^^^^^  alleged  to  be  indebted  in  the  sum  in  question} 

creditors,  and  executed  a  deed  of  assignment  of  all  his  property  to  Messrs. 

had  also  be-       x-*  ?    i        i   o  •  ^        %  /•        i»  i  • 

come  both  in-  r^ichol  and  Scoit,  m  trust  for  the  benefit  of  his  creditors' 
solvent  and       i„  ^q^q    ^ut  before  action  brought,  he  took  the  benefit  of 

bniikiupt.  '  . 

The  trustees  the  Insolvent  Act,  and  shortly  afterwards  in  the  sameyeir, 
aciUm  in  his  ^"*^  ^'*®  before  action  brought,  was  declared  a  bankrupt 
name:— Held,  The  present  action  had  been  commenced  by  Messrs. 
fendant  was  N/f  Ao/  and  Scoti,  under  the  usual  power  of  attorney  con- 
entitled  to        tained   in   the  trust  deed,  in  the  plaintiff's  name.    The 

security  for  .     .  ...  .1 

costs.  *  plaintiff  had  remonstrated  against  bringing  the  action,  aod 

had  himself  also  called  npon  the  trustees  for  an  indemnity 
against  the  costs. 

Piatt  shewed  cause. 

Humfrey,  contra^,  referred  to  Heaford  v.  Knight  (a)  and 
Doyle  V.  Anderson  (6). 

Per  Curiam  (c) — 

Rule  absolute. 

(a)  2B.&C.579;  4D.&R.81.  (c)  Lord  Denman  C.  J.,  LUtk- 

lb)  2  D.  P.  C.  696.  dale,  WiUiam  and  Cokrii^  Js. 


"^ 
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1840. 

Oldeushaw  V.  Holt  and  another.  Executors  of  C. 

Frewin,  deceased.  Tuesday, 

November  3rd, 

X)£CLARATION»    that    by  a    certain    agreement    in  ^>  in  1836, 
Vriling  made  on  the  13th  April,  1836,  by  and  between  the  i^nd  ^o  B, 
l)faintiff  and  the  deceased,  it  was  agreed,  amongst  other  V"^®""  ®  ^^u'^^- 

.     .  ,  ing  ngrcemenl; 

things,  that  the  plamtiff  should  and  would  upon  the  request  the  rent  wns  to 
and  at  the  costs  of  the  said  C.  F.  &c.  when  and  so  soon  as  J?™"J«"ce  at 

Cnnstmn% 
the  messuages  and  buildings  in  the  said  agreement  cove-  1838,  and  A, 

nanted  to  be  built  should  be  completed,  grant  unto  the  said  o%e-^en?rjr  m 
C.-F.dr  his  executors  8cc.  by  one  or  more  leases,  two  pieces  case  of  non- 

__,  .  ^|.i  1^11  performance 

of  land,  one  piece  of  which  was  situate  on  the  Orand  June-  on  the  part  of 
tion  road,  in  the  parish  of  Paddington  &c.  to  hold  the  said  P.'  -^.v *^/'lf^ 

■^  **  .  himself  of  this 

piece  of  land  for  the  term  of  9B  years,  wanting  five  days,  right  of  re- 
frooi  the  25th  day  of  December  then  last  past,  at  a  pepper  ^ro^  hTmi 
com  rent  for  the  first  three  years  of  the  said  term,  and  at  ejectment,  lay- 
tbe  yearly  rent  of  1 15/.  for  the  remainder  of  the  said  term,  oJf  the  ist  of*** 
and  that  if  more  than  one  lease  should  be  required  of  the  January,  18S9. 
•aid  piece  of  ground,  such  yearly  sum  should  be  fairly  ap-  he  had  re-let  ' 
portioned,  and  be  payable  quarterly  in  equal  portions,  and  ^**®  ^^^^  ^"  ^•» 
to  be  net  payments  free  from  any  deductions.    And  the  said  commence  in 
C.  F.  then  agreed  with  the  plaintiflF  that  he  would  on  or  ttfequwalent 

before  the  25th  December,  1841,  at  his  own  costs  build  in  amount  to 
,  .  1  •  1     •  r  I  r       .  1    that  provided 

and  cover  in  upon  the  said  piece  of  ground  fourteen  second-  for  by  the  first 

rate  messuages,  i.  e.  four  on  or  before  the  25th  December,  agreement:— 

i.  ■     /•  I  I    T-v  .  In  an  action 

1837;  four  more  on  or  before  the  25th  December,  1838;  by  A.  for 

and  the  remaining  six  on  or  before  the  25th  December,  breaking  the 

iirst  a^ree* 

1841;  and  the  said   C  F.  his  executors  &c.  should  take  ment,held, 
such  lease  or  leases  under  and  subject  to  the  terms  and  demise ^n\he 
conditions  in  the  said  agreement  referred  to,  and  execute  ejectment, 
counterparts  thereof,  and  until  the  said  piece  of  ground  taken  as  the 
and  the  buildings  to  be  erected  thereon  should  be  leased,  ^^^®  ®/  ^^^  ^' 

entry  by  A.; 

and  that  he 
was  not  entitled  to  that  portion  of  the  rent  between  tlie  previous  Christmas  and  thaC 
daj,  nnder  the  provisions  of  the  stat.  4  6c  5  WiL  4,  c.  22. 

9.  That  it  was  properly  lefl  to  the  jury,  as  a  mere  money  calculation,  to  say  whether 
i.  had  sustained  more  than  nominal  damages  by  the  breaking  the  agreement. 


Oldersuaw 
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1840.        he  the  said  C.  F.  should  pay  for  the  same,  or  so  muci 
thereof  as  should  remain  unleased,  the  rents  in  the  ai^/ 
o.  agreement  agreed  to  be   reserved  in  the  manner  to  haw 

^^^^*  been  regulated  by  the  said  leases ;  and  in  the  mean  tiim^ 
until  the  granting  of  such  lease  or  leases,  to  perfbnn  md 
keep  all  the  contracts  and  agreements  in  the  said  agreematt 
stipulated  and  agreed  to  be  inserted  in  such  lease  or  leiw 
on  the  part  of  the  lessees,  in  like  manner  as  he  would  be 
bound  to  do  if  such  lease  or  leases  bad  been  actmBj 
granted  to  him,  so  far  as  the  nature  of  the  case  woaU 
admit  the  fulfilment  thereof.  And  it  was  further  agreei 
that  before  any  lease  or  leases  should  be  granted,  dMR 
should  be  standing  on  the  said  piece  of  ground  one  nei- 
suage  undemised  as  a  security  for  the  fulfilment  of  the 
agreement  on  the  part  of  the  said  C.  F.  &c.  And  itim 
also  further  agreed,  that  in  case  any  part  of  the  sud  redti 
should  be  in  arrear  for  twenty-one  days  after  they  beoooie 
due,  or  in  case  of  the  non-performance  by  the  Mid  C.  jR  kc* 
of  the  agreement  referred  to,  then  in  any  or  either  of  tke 
said  cases  it  should  be  lawful  for  the  plaintiff  to  re-enter  on 
the  said  premises  thereby  agreed  to  be  leased,  freed  ttd 
discharged  from  the  said  agreement,  and  all  right  and  n- 
terest  of  the  said  C.  F.  &c.  at  law  or  in  equity,  without  pre- 
judice to  the  recovery  of  any  arrear  of  such  yearly  ffot 
which  should  remain  due  and  unsatisfied. 

Averment  of  mutual  promises  ;  and  although  the  piiV' 
tifi^  was  at  all  times  ready  and  willing,  on  the  request  lodit 
the  costs  of  the  said  C.  F.  and  as  soon  as  the  messoigei 
had  been  completed,  to  grant  unto  the  said  C.  H,  by  one 
or  more  leases^  the  said  piece  of  ground  on  the  terms  itipo' 
lated  in  the  said  agreement;  yet  the  said  C.  F.  did  not  it 
his  own  costs  erect  or  cover  in  or  upon  the  said  piect  of 
ground  four  second-rate  messuages  on  or  before  the  23tli 
December,  1887,  nor  four  more  on  or  before  the  ^th  De- 
cember, 1838,  but  wholly  neglected  and  refused  sotodoi 
and  never  hath  built  any,  nor  were  there  then  built  upon 
the  said  pieces  of  land  any  of  such  messuages  so  agreed  to 
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^ire  beett  built,  nbt  wtts  there  any  house  tindemised  as  a 
ff%ither  security  fdr  the  fulfilment  of  the  said  agreement  by    qldershaw 
VJMb  said  C  F.^  and  that,  although  the  said  piece  of  ground  v. 

Bith  not  hitheHo  been  leased,  yet  neither  the  said  C,  F.  in 
lib  lifetime,  nor  the  defendants  as  executors  since  his  death, 
llive  paid  the  said  yearly  rent  or  rents  agreed  to  have  been 
iMsi^d  and  to  have  been  paid  to  the  said  plaintiff,  but 
Intfe  wholly  failed  and   made  defiauU,  and  there   is  now 
due  and  in  arrear,  in  respect  of  such  rents  of  the  said  piece 
of  gtt>und,  a  lal^e  sum  of  money,  to  wit,  the  sum  of  200/. 
whereby  and  by  reason  of  the  said  breathes  of  the  agree- 
tlltat,  thb  plaintiff  hath  whblly  Idst  the  benefit  and  advantage, 
together  with  divers  large  gains  and  advatitages  that  he 
would  have  derived  from  disposing  of  the  said  ground  and 
tellies  so  to  have  bb(en  gratited,  if  the  said  C  F,  had  per- 
formed his  agft'eement,  and  also  by  reason  of  the  said  piece 
of  glrodhd  remaining  iiilbuilt  Upob,  and  the  sum  which 
woilld  have  accrued  to  the  plaintiff  for  the  remainder  of  the 
said  tlshn,  to  tVit,  the  annual  rent  of  1 1 5l.  accruing  from 
the  25th  l>ecember,  183B,  and  hilth  also  been  put  to  great 
eiperise,  to  wit^  of  lOOf.  in  entering  ihto  anothisr  agreemetlt 
fbf  building  ut)on  the  said  piece  of  ground,  and  the  plaintiff 
hath  lost  the  rental  for  the  said  piece  of  ground  for  five 
^MTS  from  the  £5th  December,  18S8,  8cc. 

Pleas  :  first,  as  far  as  relates  to  the  non-payment  of  the 
money  renta,  that  before  any  breach  of  promise  in  regard  to 
the  (>a^mebt  of  such  modey  rents,  and  before  the  amount 
itientibtied  to  be  due  arid  in  arrear  in  respect  of  such  rents 
did  or  cbuld  become  due,  the  said  C.  F.  broke  his  agree- 
ment in  this  that  he  did  not  at  his  own  costs  erect  or  build 
db  tfae  said  {)iece  Of  ground  four  second-rate  messuages  on 
or  before  the  25th  December,  1 837,  nor  four  more  before 
the  25th  December,  1838,  and  committed  all  the  breaches 
df  agreement  mentioned  to  which  the  pleas  are  not  pleaded, 
i^bereb'y  the  said  C.  F.  forfeited  all  right  and  interest  in  the 
laid  piece  of  ground,  and  the  plaintiff  became  entitled  to 
renititer  tin  the  siiihei  dud  that  before  hny  such  default 
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:?•«:.        <sr  breaidK  oc  prosiie  »  ia  the  decbrmtion  mentioned  and 
HiSrs^  :>  Aa^e   bcea   ctMBmhted  in  respect  of  the  said 
m/joit^  reftii,  and  bctbce  the  amount  in  the  declaration  men- 
b>:<d  :^  be  doe  and  in  amar  in  respect  thereof  could  or  ^ 
CM  bccooe  dae,  the  phintiff  re-entered  upon  ail  the  said^ 
pccaiises,  and  had  a^ain  all  the  estate  and  interest  of  tb^ 
i^  C  F.y  and  ot  the  said  defendants  as  his  executors, 
whereiipoo  their  inteiest  ceased  and  was  determined.    Ve- 
ridcatioD. 

Second,  as  to  the  residue  of  the  said  breaches  of  promue, 
pajmeot  into  Court  of  forty  shillings. 

Replication.  First,  that  the  sum  of  money  alleged  io  the 
declaration  to  have  become  due  had  become  due  before  the 
re-entrj  bj  the  plaintiff. 

Second,  that  the  plaintiff  had  sustained  damages  to  t 
greater  amount  than  the  sum  of  forty  shillings. 

The  case  was  tried  before  Lord  Denman  C.  J.  at  Guild- 
hall  in  the  sittings  after  last  Trinity  term,  when  the  agree- 
ment was  proved  as  stated  in  the  declaration ;  and  the  fol^ 
lowing  facts  were  also  given  in  evidence.     C  F,  died  b 
1837,  and  in  consequence  of  his  not  having  performed  the 
agreement  the  plaintiff  brought  ejectment  against  his  execu- 
tors, the  present  defendants,  upon  two  demises,  the  first  of 
which  was  laid  on  the  1st  January,  1839;  but  the  plaintiff 
did  not  take  possession  till  the  following  12th  June.    In 
September,    1838,  a  fresh  building    agreement   as  to  the 
same  premises  had  been  entered  into  between  the  plaintiff 
and  other  parties,  under  which  the  rent  was  to  commence 
at  Midsummer,  1840,  consisting  of  70/.  for  the  first  year, 
and   140/.  per   annum  for  the  residue  of  the  term.     His 
lordship    told  the  jury  that  he   was  of  opinion  that  the 
period  of  the  plaintiff's  re-entry  upon  the  premises  must 
be  taken  to  have  been  at  the  date  of  the  first  demise  in  the 
ejectment,  and  that  no  rent  had  become  due  under  the 
agreement  at  that  time;  and  that  the  question  upon  the 
second  issue  was  merely  a  money  question,  which  his  lord- 
ship left  to  the  jury  to  say  whether^  taking  the  new  agree- 
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tent  into  consideration,  the  plaintiff  had  sustained  any        1840. 
^()ecial   damage.     The  jury  found  a  verdict  for  the  de- 
'^dants. 


Old£rshaw 

V. 

Holt. 


Warren  now  moved  for  a  new  trial,  upon  the  ground  of 
misdirection ;  or  to  enter  a  verdict  for  the  plaintiff  pursuant 
%o  leave  reserved. 

First,  this  was  a  case  in  which  the  plaintiff  was  entitled 
to  an  apportionment  of  the  rent  under  the  provisions  of  the 
4  &  5  WiU.  4,  c.  22,  s.  2,  which  enacts  that ''  all  rents  &c. 
payable  at  fixed  periods  shall  be  apportioned  in  such  man- 
ner, that  on  the  death  of  any  person  interested  in  such 
rents  &c.,  or  on  the   determination  by  any  other  means 
whatsoever  of  the  interest  of  such  person,  he  shall  be  en- 
titled to  a  portion  of  such  rents  &c.,  according  to  the  time 
which  shall  have  elapsed  from  the  commencement  or  last 
period  of  payment  thereof  respectively,  including  the  day 
of  the  death  of  such  person,  or  of  the  determination  of  his 
interest,  all  just  deductions  being  made,  and  every  such 
person  shall  have  the  same  remedies  for  recovering  such 
apportioned  parts  of  the  said  rents  &c.  when  the  entire 
portion,  of  which  such  apportioned  parts  shall  form  part, 
shall  become  due  and  not  before,  as  he  would  have  had  for 
recovering  such  entire  rents  &c.  if  entitled  thereto,  but  so 
that  the  person  liable  to  pay  the  rents  &c.,  reserved  by  any 
lease  &c.,  and  the  lands  &c.  comprised  therein,  shall  not  be 
resorted  to  for  such  apportioned  parts  specifically,  but  the 
entire  rents  &c..  of  which  such  portions  shall  form  a  part, 
shall  be  received  by  the  person  who,  if  this  act  had  not 
passed,  would  have  been  entitled  to  such  entire  rents,  and 
such  portions  shall  be  recoverable  from  such  person  by  the 
parties  entitled  to  the  same  under  this  act."     The  rent  in 
thu  case  commenced  from  the  25th  December,  1838,  and 
without  disputing  the  rule  laid  down  by  the  Lord  Chief 
Justice  at  the  trial,  that  the  re-entry  by  the  plaintiff  must 
be  taken  to  have  occurred  on  the  day  of  the  first  demise  in 
the  ejectment,  viz.  on  the  1st  January,  1839,  the  plaintiff 
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1840.        under  the  statute  would  be  entitled  to  the  portion  of  rent  in 
respect  of  the  period  between  these  two  days. 

Secondly,  the  plaintiff  was  entitled  to  damages  upon  the 
calculation  of  the  rent  that  ought  to  have  been  paid  by  the 
defendants  from  December,  1838,  to  Midsummer,  1840, 
when  the  rent  was  to  commence  from  the  new  tenant;  the 
right  of  action  had  vested  in  the  plaintiff,  and  there  litd 
been  neither  release  nor  accord  and  satisfaction ;  Willougily 
V.  Backhouse  (a). 

Lord  Denman  C.  J. — With  regard  to  the  po'mt  raised 
as  to  the  apportionment  of  the  rent,  the  answer  u,  that 
there  was  no  breach  of  the  covenant  to  pay  the  rent,  which 
was  reserved  quarterly. 

LiTTLEDALE  J. — As  to  the  small  portion  of  the  rent 
between  the  25th  December,  1838,  and  the  I  st  of  January, 
1839>  I  quite  agree.  The  defendants  might  have  been 
treated  as  wrongdoers  after  the  latter  day,  and  the  plaintiff 
would  have  been  entitled  to  an  action  for  mesne  profits  from 
that  period;  but  he  could  not  claim  any  rent  till  Lady-Day, 
1 839,  nor  is  he  entitled  to  apportion  the  rent  under  the 
statute  of  7  Will.  4,  which  I  do  not  think  applies  to  such 
a  case  as  the  present. 

Williams  J. — I  am  of  the  same  opinion.     Upon  the 
other  part  of  the  case,  the  jury  have  found  that  40s,  were 
sufficient  to  cover  the  damages  sustained  by  the  plaiDtiflf 
for  the  breaking  the  contract,  and  1  see  no  reason  to  disturb 
their  verdict. 

Then  as  to  the  other  point,  the  plea  seems  to  me  to  be 
fully  made  out,  that  no  rent  had  become  due  at  the  time  of^^ 
the  re-entry  by  the  plaintiff.     I  concur  in  the  doubt  that 
has  been  expressed  by  my  brother  Litiledate  as  to  whether 
the  act  relating  to  the  apportionment  of  rents  can  apply  to  a 

(a)  3  B.  ft  0.  891;  iS.  C.  4  D.  &  R.  539^ 
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case  of  this  kind,  where  the  term  has  been  pint  an  end  to  by        i840. 
tire  partj*8  own  act,  \^s/'^^ 

'^  Oldersbaw 

C0LEBID6E  J. — On  the  first  point  I  am  of  opinion  that  ^^olt, 
the  Lord  Chief  Justice  was  quite  right  in  saying,  in  effect, 
that  the  rent  ceased  from  the  day  of  the  demise  in  the  de- 
da^ation.  Then  as  to  the  small  portion  that  is  claimed 
under  the  act  for  the  apportionment  of  rents,  it  seems  to 
me  that,  with  reference  to  the  issue,  the  second  section  does 
not  apply  at  all  in  this  case.  It  only  applies  where  the 
rent  still  remains,  but  is  to  be  apportioned  between  two 
pnrdes ;  for  it  says,  that  the  person  who  is  to  have  the  por- 
tion of  the  rent  is  to  recover  the  same  ''  when  the  entire 
portion,  of  which  such  apportioned  parts  shall  form  part, 
ihall  become  due,  and  not  before ;"  and  from  whom  is  he 
to  recover  it?  from  the  person  who  has  received  the  entire 
rents,  so  that  "  the  person  liable  to  pay  the  rents  shall  not 
be  resorted  to  for  such  apportioned  parts."  Besides,  I  quite 
agree  that  this  act  cannot  apply  to  a  person  who  has  chosen 
to  come  in  and  determine  his  right  to  receive  rent. 

Rule  refused. 


Bennett,  Executor  of  Barker,  deceased,  v.  Burton,      J^^^A 

'  Nov,  lOM. 

Covenant,    The  action  was  tried  before  Lord  Den-  The  defend- 

^    _  1         .    .  f       »t.i  «^^        I  nnt.  Ill  a  mort- 

Ma/i  C  J.  at  the  sittmgs  after  Hilary  term,  1839,  when  a  gage  to  the 
Yerdict  was  found  for  the  plaintiff  on  the  issue  arising  from  P*a»°^»^>  ^ove- 

'^  ®  nan  ted  to  in- 

the  second  breach  of  the  covenant,  damages  127/*  25.  Oc/. :  sure  his  life, 
and  for  the  defendant  on  the  other  issue,  with  liberty  to  the  annual  nre-^  *^ 
defendant  to  move  to  have  a  verdict  entered  for  him  on  the  miums  on  the 
iitae  as  to  the  second  breach  :  and  on  application  for  that  case  of  default 
intrpose,  the  Court  directed  that  a  special  case  should  be  ^*^»'  ^®  ^^'?"*^ 

^     ^       '  *  repay  such 

Stated.  sums  as  should 

be  paid  by  the 
pUintiff  by  way  of  premiums.  The  defendant  insured  his  life,  and  was  afterwards  dis- 
charged und^t^  the  Insol? tont  Act : — Held,  that  the  def^dant  was  still  liable,  oo  the 
covenant,  for  premiums  paid  by  the  plaintiff  after  defendant's  dischai^ge. 
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deed,  dated  the  Ist  of 
:S3i,  hctvccB  the  defeDdant  of  the  oue  part,  and 
Barbr  (tke  plnBtiff*s  testator)  of  the  other  put, 
a  kaa  oi  1000/.  and  ioterest  at  five  per  cent, 
lo  the  ddcadaDt     The  defendant  coie- 
otfer  things)  that  he  would^  at  his  own 
rixh  all  coaicaiciit  speed  after  the  execution  of 
bj  wx}  of  further  security  for  the  repajmeat 
c-f  the  said  sshi  of  iOOO/.  and  interest^  insure,  or  cause  to 
be  msmtrd^  h»  fife  id  some  good  and  sufficient  oflSce  of 
isswaBce  ia  Marhrrter  for  the  sum  of  1000/.  with  interest, 
smI  wovld  caase  a  proper  niemoranduoi  to  be  made  upon 
the  pobcT,  so  as  to  entitle  S.  B.  to  the  benefit  tliereof;  and 
that  he    the  dtieadMnl.  would  deliver  the  policy  to  S.  Bn 
aad  farther  that,  if  at  any  time  or  times,  whilst  any  money 
shoaM  reoiain  due  and  owing  on  the  security  of  ihe  said 
iodentare,  he,  the  defendant,  should  neglect  or  refuse  to 
effect  or  keep  on  foot  such  insurance  as  aforesaid,  or  to 
deliTer  to  5.  B,  his  executors  &c.,  upon  reasonable  de* 
mand»  the  receipts  for  the  annual  premiums   payable  in 
respect  thereof,  then  and  in  such  case  it  should  and  might 
t>e  lawful  for  iS.  6.,  his  executors  &c.,  to  effect  and  keep 
ou  footy  either  in  his  name  or  in  the  name  of  defendant,  hu 
heirs  &c.  such  insurance  to  the  amount  aforesaid,  and  to 
pay  all  such  annual  premiums,  or  other  sums  of  money  as 
should  be  necessary  and  proper  for  that  purpose,  and  that 
he  the  defendant,  his  heirs  &c.  should  and  would  well  and 
truly  repay  unto  S.  B.,  his  executors  8cc.  upon  demand,  all 
such  sums  of  money  as  he  or  they  should  so  pay  or  ad?ance 
in  respect  of  such  insurance  or  insurances  as  aforesaid  with 
interest  for  the  same  respectively  after  the  rate  aforesaid, 
from  the  respective  times  of  the  same  being  paid  or  ad- 
vanced; and  that  in  case  the  defendant,  bis  heirs  &c.,  should 
neglect  or  refuse  to  pay  the  same  upon  such  demand  be- 
ing made  as  aforesaid,  then  that  the  same  should  be  re- 
coverable  by  an   action  at  law  against  the   defendant  as 
and  for  liquidated  damages.     The  second  breach  was,  that 
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Aoogfa  there  still  remained  due  and  owing  upon  the  security        1840. 

of  the  said  indenture  a  large  sum  of  money,  to  wit  &€., 
tod  although  the  defendant  did,  under  and  by  virtue  of  and 
according  to  the  said  indenture  as  a  further  security  to  S,  B., 
iui  heirs  Sic,  for  the  repayment  of  the  said  sum  of  1000/. 
and  interest,  effect  a  certain  insurance  on  his  life  in  a  certain 
ioaiinince  office,  to  wit,  on  &c.  in  the  Norwich  Union  Life 
Insurance  Society  in  the  sum  of  1000/.,  the  policy  of  which 
iosorance  bore  date  the  day  and  year  last  aforesaid,  and  the 
mnual  premium  upon  which  said  policy  was  and  amounted 
to  the  sum  of  SO/,  os.,  yet  the  defendant  did  not  nor  would 
keep  and  continue  his  life  so  insured  at  all  times  until  full 
payment  of  the  said  principal  sum  of  1000/.  and  interest, 
bal  on  the  contrary  thereof  had  thence  wholly  neglected 
ind  refused  so  to  do  and  had  for  divers,  to  wit,  seven 
fears  then  last  past,  wholly  neglected  and  refused  to  keep 
or  continue  his  life  insured  in  any  manner  whatsoever  ac- 
cording to  his  covenant  in  that  behalf,  nor  had  the  defendant 
at  any  time  since  the  making  of  the  said  indenture  delivered 
to  6*.  B.  in  his  lifetime,  or  to  the  plaintiff  since  the  death 
of  S,  B.f  any  receipt  or  receipts  whatsoever  for  the  annual 
premiums  payable  in  respect  of  the  said  insurance,  although 
divers,  to  wit,  seven  annual  premiums  had  become  pay- 
able in  respect  of  the  said  insurance  since  the  said  insurance 
was  so  effected  as  aforesaid,  and  although  reasonable  de- 
mand in  that  behalf  had  from  time  to  time  been  made  to 
the  defendant,  to  wit,  by  6'.  B.  in  his  lifetime,  and  by  the 
plaintiff  as  such  executor  as  aforesaid  since  &c.  to  wit,  on 
ice  And,  further,  that  although  iS.  B.  in  his  lifetime  did, 
from  time  to  time,  keep  on  foot  such  insurance  so  effected 
IS  aforesaid,  and  the  plaintiff  as  such  executor  as  aforesaid 
Ittd  from  time  to  time,  since  the  death  of  5.  B.,  continually 
kept  the  same  on  foot  in  manner  aforesaid,  and  S.  B,  in  his 
lifetime  for  a  certain  long  space  of  time,  to  wit,  for  the 
space  of  five  years,  did,  under  and  by  virtue  of  and  accord-* 
ing  to  the  said  indenture,  duly  pay  to  the  said  insurance 
office  the  annual  premiums  which  had  become  necessary 
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and  payable  upon  the  aaid  iosurance  and  policy^  amounliBi 
in  tbe  whole  to  a  large  sum  of  iiiooey>  to  wit,  250/.,  and  die 
plaintiff  aa  auch  executor,  from  the  tioMi  of  ibe  death  ol 
•S.  S,,  paid  to  tbe  said  iasurance  office  laat  mentioned  diten 
sums  of  money,  which  had  become  necessary  and  paydik 
to  the  said  office,  upon  and  by  reason  of  tbe  said  inswaacc 
and  policy  for  and  during  the  time  last  aforesaid,  amountiB| 
in  the  whole  to  a  large  sum  of  money,  to  wit,  %50l.  all  ol 
which  premises  &c.,  and  which  said  sums  of  money  so 
respectively  paid  as  thereinbefore  stated  were  after  such 
payments  aforesaid  and  before  the  commencement  of  die 
suit,  to  wit,  on  &c.,  demanded  of  tke  defendant  accordiB| 
to  the  tenor  and  effect  of  the  said  indenture  and  policy,  to 
wit,  by  S.  B.  in  his  lifetime  and  by  the  plaintiff  as  such 
executor  as  aforesaid  since  the  death  of  S.  B»,  yet  the  plain- 
tiff in  fact  said,  that  the  defendant  had  not  at  any  time 
repaid  the  said  sums  of  money  so  as  aforesaid  respective!} 
paid  for  the  purpose  of  keeping  on  foot  the  said  policy  oi 
any  part  thereof. 

Pleas: — 1st,  As  to  so  much  and  such  of  the  breacbei 
and  causes  of  action  in  the  declaration  mentioned  as  related 
to  the  non-payment  by  the  defendant  of  the  monies  tberan 
mentioned,  that  theretofore,  to  wit,  on  the  18th  June,  li94^ 
by  a  certain  order  then  made  by  the  Court  for  tbe  Reiiei 
of  Insolvent  Debtors  in  England,  the  defendant  then  being 
an  insolvent  debtor  in  actual  custody  and  a  prisoaer,  to  wi^ 
in  the  Fleet  prison,  was.  duly  discharged  according  to  a  ces^ 
tain  act  (7  Geo.  4,  e.  57),  of  and  from  the  said  debt  and 
monies  and  causes  of  action  in  the  declaratioo  and  in  the 
introductory  part  of  that  plea  mentioned  and  each  of  tbaaij 
which  said  order  remained  in  full  force.     VerificatkNiK 

Replication  to  the  first  plea :  That  the  defendant 
not  by  the  said  order  in  the  said  plea  mentioned  dniy 
charged  according  to  the  said  statute  of  and  from  tha  said 
debts  and  monies  and  causes  of  action  in  the  declaration] 
and  in  the  iatrodoctory  part  of  the  said  plea  mentioned 
niodo  et  ton/A. 


Bennett 
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Afte?  llie  eiacuUoo  of  the  mortgage  deed,  and  after        1840. 
^Ktiog  ibe  policy  of  insurance  mentioned  in  the  pleadingt. 
ul  before  tb^  deatb  of  Mr.  Barker  Ibe  mortgagee,  to  wit,  v. 

i  Ibe  \9tk  J«M,  1834,  tbe  defendant  was  discharged  by      Burtok. 
ordet  of  ibe  Court  for  the  Relief  of  Insolvent  Debtors 
llie  debU  contained  in  bis  schedule  filed  in  that  Court 
The  feUowing  is  a  copy  of  so  much  of  the  schedule  aa 
r^datea  to  tbe  present  case. 


CiediKor  of  the  said 
Insolvent. 

&HMiri  jBgrlter,  £s^ 
Cifsat  Qldhain  Street, 
Manchester, 

Lancashire. 


£1000.  the  money  borrowed.  —  As  a  so* 
carity  fiii  which  I  gave  him  tay  bond  for  Um 
amount,  payable  with  interest.  lie  likewise 
holds  a  policy  of  insurance  on  my  life  in  the 
Norwich  Union  Insurance  Company  for  the 
sum  of  1000^  with  the  joint  security  of  Mr. 
Crmigf  for  the  payment  of  the  premiums  on 
the  said  insurance.  He  likewise  holds  my 
life-interest  in  the  Queen  Anne's  Bounty, 
amounting  to  about  60/.  per  annum,  which 
sum  arises  out  of  certain  property  at  Uighp 
^moor  in  th^  county  of  York. 

Tbe  petition  filed  by  the  defendant  was  in  the  usual 
fofrn* 

TIm  q«estioA  for  the  opinion  of  the  Court  was,  whether 
tbe  diecbai^e  of  the  defendant  under  the  order  of  the  In-* 
sohrcDt  Court  was  a  bar  to  the  plaintiiF's  recovering  the 
previiBHis  of  tbe  policy  with  interest,  which  the  plaintiff 
had  paid  to  the  insurance  ofl&ce  after  such  discharge.  If  it 
was,  then  a  verdict  to  be  entered  for  the  defendant  gene- 
rally; if  not,  the  present  verdict  to  stand. 

Comlbtg  fof  tbe  plaintiff.  Tbe  question  arises  upon  the 
commuank  i&  Ibn  mortgage  deed.  If  the  mortgage  were  out 
of  tkm  qm^ndoap  tbe  plaintiff  then  would  cleatly  be  entitled 
taseccMiei;  anppooing  there  bad  beea  only  a  covenant  lo 
keep  the  policy  on  foot,  the  defiosdant  failing  toido  so  would' 
be  linbln  m  an  action  for  tbe  amount  of  the  preniums.  A 
discluMge  umdu  the  Insolvent  Act,  7  Geo.  4,  c.  57,  s^  46^ 
only  applies  to  debts  and  things  in  the  nature  of  debts. 
Tbe  other  nde  will  contend  that  this  case  is  within  the  51st 
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1840.        section^  which  enacts  that  the  Insolvent  Court  shall  set  a 
^'^^^'^^      value  upon  annuities  and  other  sums  of  money  payable  at 
t;.  a  future  time,  and  that  the  discharge  shall  extend  to  them. 

Burton.      jjyj  ^j^^  ^^^  payable  under  this  covenant  does  not  admit  of 
a  fixed  value.     In  La  Coste  and  others  v.  Gilham{a\  in 
which  an  insolvent  pleaded  his  discharge  under  the  former 
Insolvent  Act  (51  Geo.  3,  c.  125),  to  an  action  of  covenant 
by  the  assignee  of  a  policy  of  insurance,  for  not  paying  the 
annual  premium,  which  accrued  due  after  his  discharge,  the 
Court  decided  that  this  was  not  such  a  future  sum  within 
the  meaning  of  that  act,  and  that  the  defendant  was  not  exo- 
nerated from  payment  of  it  by  his  discharge;  the  words  in 
both  acts  are  the  same,     [u  Thompson  v.  Thompson  {b)  the 
instalments  of  an  annuity,  which  became  due  after  the  bank- 
ruptcy, and  for  which  the  bankrupt  was  surety  only  in  case 
of  the  default  of  the  grantor,  were  held  not  proveable  under 
the  fiat,  and  Tindal  C.  J.  said,  '^  Unless  they  fall  within  the 
description  of  debts  or  claims  or  demands  which  are  by  the 
statute  made  proveable  under  the  commission,  the  certificate 
will  be  no  bar  within  the  6  Geo.  4,  c.  16,  s.  127;"  butio 
this  case  the  claim  cannot  be  considered  as  in  the  nature  of 
an  annuity.     If  this  were  even  the  case  of  an  action  against 
the  underwriter,  yet  he  would  not  be  discharged,  for,  although 
the  53d  section  of  the  Bankrupt  Act  expressly  authorises 
the  discharge  of  an  underwriter,  yet  the  Insolvent  Act  does 
not  contain  any  similar  clause.     The  defendant  by  his  peti- 
tion only  sought  to  be  discharged  from  debts  and  claims  for 
debts  set  forth  in  his  schedule,  but  this  mortgage  is  not 
mentioned  in  it;  the  defendant  may  say  that  the  assignment 
of  the  policy  was  only  made  by  way  of  collateral  security, 
but  the  assignment  and  the  covenant,  though  in  the  same 
deed  with  the  mortgage,  are  independent  of  it,  and  therefore 
though  the  Insolvent  Act  takes  away  the  right  of  action  on 
the  covenant  to  pay  the  mortgage  money,  it  cannot  affect 
this  covenant.     If  the  mortgage  debt  were  satisfied,  or  dis- 

(a)  1  Price,  S15.  (6)  2  Biog.  N.  C.  168. 
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^Wged  by  the  operation  of  the  insolvent's  discharge,  it        1840. 
^ould  not  perhaps  be  denied  that  then  the  covenant  to  insure 
^oald  also  be  destroyed;  but  by  section  46  of  the  Insol-  v. 

"^wnt  Act,  a  party  is  only  discharged  from  custody,  but  not  Burton. 
Aom  the  debt  itself,  which  still  remains  in  force  against  him, 
although  it  cannot  be  enforced  by  action.  But,  even  sup- 
posing the  debt  extinguished  by  the  discharge  under  the 
Insolvent  Act,  if  a  mortgagee,  notwithstanding  such  dis- 
charge, could  retain  possession  of  the  land,  there  is  no  reason 
^hy  be  could  not  also  avail  himself  of  the  covenant  and 
assignment  of  the  policy ;  if  the  discharge  is  allowed  to  have 
the  effect  contended  for  on  the  other  side,  it  must  be  ex- 
tended to  the  guarantee  mentioned  in  the  schedule,  which  it 
clearly  could  not  be. 

Hoggins  for  the  defendant.  There  is  only  one  question 
in  the  case,  whether,  after  the  defendant's  discharge  under 
the  Insolvent  Act,  damages  can  be  recovered  for  a  breach 
cf  covenant  to  pay  money ;  it  is  clear  from  the  46th  section 
that  the  object  of  the  act  was,  as  far  as  possible,  to  discharge 
the  insolvent  from  all  debts  and  liabilities ;  the  act  discharges 
iirom  all  claims  mentioned  in  the  schedule;  here  the  debt, 
for  which  the  mortgage  was  given  is  mentioned  in  the  de- 
fendant's schedule;  but,  if  the  arguments  on  the  other  side 
are  correct,  the  defendant  will  not  be  discharged  from  the 
debt,  but  will  still  continue  liable  to  its  payment  in  a  cir- 
cuitous manner.  This  is  similar  to  the  case  of  a  bankrupt 
liable  to  payment  of  costs,  where,  as  soon  as  the  debt  is 
extinguished,  the  liability  for  costs  ceases,  even  where  the 
costs  were  incurred  after  the  bankruptcy;  as  where  a  bank- 
nipt  brought  error,  and  was  nonprossed;  Scoti  v.  Jni' 
lmte{a).  In  La  Coste  v.  Gillman  (h)  there  was  no  debt,  it 
"^as  a  mere  dry  covenant.  [Coleridge  J.  Do  you  carry  the 
argument  so  far  as  to  say  that  mortgages  are  to  be  reassigned 
sfter  an  insolvent's  discharge  ?]    The  mortgagee  is  entitled 

(a)  3  Mau.  &  S.  326.  {b)  1  Price,  315. 
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to  retaia  the  security,  and  tbe  estate  he  1mm  uader  it»  bul  ftot 
to  proceed  personally  against  tke  defendant.  Tkomfsem  v. 
Tkomps(m(a)  is  not  in  point;  tbat  was  merely  the  case  of  a 
surety.  [Coleridge  J.  It  would  be  rather  curious  if  Mr. 
Craig,  who  is  joint-sure^  with  the  defendant  for  tke  pay- 
ment of  tbe  premiums^  should  continue  liaUe  when  tbe 
principal  debtor  was  discharged  from  his  cofenant]  Mr. 
Craig  might  be  sued,  because  he  is  not  discharged;  the 
question  rather  is.  could  be  bring  his  acUoo  over  against  the 
insolvent  who  has  been  discharged  { 


Cowling  replied. 

Lord  Denman  C.  J. — Tbe  plaintiff  in  this  case  is  enti* 
tied  to  recover,  unless  the  debt  is  absolutely  extinguished; 
but  the  Insolvent  Act  only  applies  to  the  discbarge  of  Ibe 
person^  and  the  effect  of  it  is  still  to  keep  tke  debt  alive. 

LiTTLSDALE^  WiLLiAMS  and  CoLBRiDGB  Js.  cettcunred. 

Judgment  for  tbe  plaintiff. 

(a)  2  Biog.  N.  C.  168. 


Monday, 
Nw,  16th. 


The  Queen  v.  How  and  others. 


Notice  to  ma-  giR  fy^  jy^  FOLLETT  had  obtained  a  rule  nisi  in  lest 

pistrates  of  an  ,   , 

intention  to      Trinity  term  for  a  certiorari  to  remove  an  order  of  appomi- 

certiorari *to      ™^°^  ^^  overseers  for  the  parish  of  St.  Julian^  in  Shrews- 
remove  an 

order  of  sessions,  pursuant  to  13  Geo.  2,  c.  18,  s.  5,  should  set  forth  distinctly  who  the 
parties  are  applying  for  the  writ. 

The  affidavit  of  service  of  the  notice  ouglit  to  shew  that  the  magistrates  served  were 
those  by  wliom  the  order  was  made,  and  it  is  not  sufficient  that  from  other  affidavits  it 
may  be  collected  that  tbe  magistrates  who  made  the  order  and  those  served  had  the 
same  names. 

The  sufficiency  of  the  notice  is  still  open  to  objection,  although  the  rule  for  a  certiorari 
has  been  enlarged  by  consent;  and  tbe  justices  have  appeared  to  shew  caose. 
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^«7i  dated  the  7th  April,  1840,  by  the  jasticefl  of  the  petee        1840. 
<cv  Sbrewsbirry  and  Salop.    The  role  was  anbseqiteiiily 
cabined  Mrtit  thft  ttrm  by  consent.    The  affida? it  of  ser-    ~     v. 

How 

nsa  of  fiotiee  oa  the  justices  stated  that  a  notice  was  served 
j|M>o  W0  Wybergh  How  and  Thomas  Girdler  Owyn,  and 
^'^  J^ggf^  Warier,  Esquires,  and  the  Rev.  Charles 
Lmester,  Clerk;  bat  the  aflBdavit  did  not  state  that  they 
Mire  tbe  justices  present  when  the  order  was  made. 
The  foUowiag  n  a  copy  of  the  notice : 

*  To  W.  W,  HoWf  Esq.,  Major,  and  T.  G.  Gwyn,  Esq.,  two  of  her 
iffi^ettj's  jaa^es  of  the  peace  for  the  horough  of  Shrewsbury,  atid 
JL  D.  Wmrier,  Est),  and  tbe  Reverend  C.  Lekesier,  two  of  bar  Majesty's 
insticet  of  the  peace  for  tbe  county  of  Salop. 

''Take  notice,  that  an  application  will  be  made  to  her  Majesty's 
Court  of  Qaeen's  Bench,  at  Westminster,  on  Wednesday,  the  S7th  day 
of  Hay  Hisfani,  that  a  writ  of  certiorari  may  issue,  to  remove  into  the 
said  Coart  all  and  sinpiiar  orders  or  warrants  of  appointment  of  8.  Ff- 
tet,  G.  Foreman^  J,  Goodwin^  and  O,  Jenks,  being  householders  in  that 
|iart  of  the  parish  of  Saini  Julian,  which  is  within  the  said  borough, 
to  be  ovcrseere  of  the  poor  of  the  said  parish  of  Saint  Julian.  Witness 
mj  hnd  this  7th  day  of  May,  1840. 

"  Edmtntd  Leake,  Assistant  Overseer.** 

All  aftdavit  waa  made  by  £.  Leake,  assistafit  overseer  of 
tbe  poor,  and  vestry  clerk  of  the  parish  of  St.  Julian,  which 
staled  that  on  the  7ttr  of  April  last,  at  a  meetrag  of  justices 
then  held  in  the  said  town  of  Shrewsbury,  an  appointment 
in  tbe  words  following  waa  signed  by  W»  W.  How,  Esq. 
and  T.  O.  Owyn,  Esq.,  two  of  her  Majesty's  justices  of 
the  peace  for  the  borough  of  Shrewsbury,  and  by  H,  jD. 
Warier,  Esq.  and  the  Rev.  Charles  Leicesier,  Clerk,  two  of 
bar  Majesty'a  justices  of  the  peace  for  the  said  county. 

A  copy  of  the  order  Wtfs  then  set  out,  which  purported 
to  be  made  hj  the  said  four  joBticet ;  and  the  deponent  then 
dieged  Aat  the  said  order  was  not  made  at  a  special  ses- 
noaa  duly  convened. 

iHr  J.Campbell  A.6.  and  W.YariUey  novr  shewed  causes 
1^  application  ia  open  to  this  preliminary  objection, 
^nt  the  notice  of  the  certiorari  doet  not  state  tbe  name  of 

y2 
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1840.        the  person  suing  out  the  writ  as  required  bj  the  statute  13 

^J^lf^*^       Geo.  2,  c.  13,  s.  5,  which  directs  that  no  certiorari  shall  be 
The  Queen     .  '  .       . 

V,  issued  to  remove  any  order  made  by  justices  '^  unless  it  be 

duly  proved  upon  oath  that  the  party  or  parties  suing  for 
the  same  hath  or  have  given  six  days  notice  thereof  in 
writing  to  the  justice  or  justices,  or  to  two  of  them,  by  aud 
before  whom  such  order  shall  be  so  had  or  made,  to  the  end 
that  such  justice  or  justices  or  the  parties  therein  concern 
may  shew  cause,  if  he  or  they  shall  so  think  fit,  against 
issuing  or  granting  of  such  certiorari."     The  present  c 
is  weaker  than  either  Rex  v.  The  Justices  of  Lancashire{a) 
in  which  the  notice  was  signed  by  the  attorney  of  the  part; 
making  the  application,  or  Rex  v.  The  Justices  of  Cam 
bridgeshire  {b),  where  the  notice  was  signed  by  one  churc 
warden  only  on  behalf  of  the  other  parish  officers,  and  i 
each  case  the  notice  was  held  insufficient:  there  is  nothin 
to  shew  that  Leake  has  made  this  application,  and  it  h 
not  been  proved  that  the  party  who  made  the  applicatio 
also  gave  the  notice ;  the  notice  is  defective  in  another  par 
ticular,  for  it  does  not  appear  that  the  notice  was  serv 
upon  those  justices  by  whom  the  order  was  made  at  sessions 

Sir  fV.  W,  Follett  and  Whately,  contr j^.   The  notice  is  suf"- 
ficient.   In  Rex  v.  The  Justices  of  Lancashire  (a),  the  notice 
was  only  signed  by  the  attornies,  and  did  not  state  on  whose- 
behalf  it  was  given,  but  here  the  party  signed  the  notice 
himself  and  stated  the  character  in  which  he  did  so,  namely, 
as  assistant  overseer.     Rex  v.  Cambridgeshire  (b)  was  de- 
cided upon  the  ground  that  the  notice  was  signed  by  only 
one  of  the  parties  who  sued  out  the  writ.     The  objection 
raised  is  that  it  should  appear  from  the  notice  that  the  same 
party  who  signed  it  applied  also  for  the  certiorari,  but  the 
statute   docs  not  require  that  statement.     If  Leake  had 
stated  ''  take  notice  I  intend  to  apply,"  that  would  not  be 
sufficient  to  meet  their  objection,  for  it  would  not  appear" 
that  he  had  applied  for  the  writ;  the  object  of  the  act,  8< 

(c)  4  B.  &  Aid.  S89.  (b)  S  B.  &  Ad.  88r. 
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far  as  it  requires  service  of  the  notice  on  the  magistrates  by         1840. 
whom  the  order  was  made  at  sessions*  has  been  fully  at-    ^    JC^^ 
tamed;  the  service  on  magistrates  having  the  same  names  v. 

with  those  who  made  the  order,  and  no  affidavit  is  made 
that  they  are  different  persons.  If  a  contrary  doctrine  were 
allowed  to  prevail,  its  effect  would  be  that  it  would  be 
impossible  to  serve  notices,  unless  by  persons  fully  cogni- 
zant of  all  the  facts  in  the  case.  But  the  magistrates  here 
adojit  that  they  had  notice,  and  have  appeared  and  put  in 
affidavits  to  obtain  an  enlargement  of  the  rule,  which  it  is 
submitted  has  precluded  them  from  taking  any  objection  to 
the  form  or  sufficiency  of  the  notice. 

Lord  Den  MAN  C.  J. — ^The  act  distinctly  requires  that 
the  party  suing  out  the  writ  should  also  in  the  manner  pre- 
scribed in  sect.  .3,  give  notice  to  the  magistrates  of  his  inten- 
tion. From  the  notice  in  question  it  does  not  fully  appear 
that  the  overseer  was  the  party  who  intended  to  apply  for 
the  certiorari,  nor  that  the  magistrates  who  made  the  order 
at  sessions  were  properly  served  with  the  notice.  It  is  no 
answer  to  this  objection  to  say  that  the  rule  was  enlarged, 
and  that  the  statute  was  satisfied  by  the  magistrates  ap- 
pearing to  shew  cause  against  the  rule.  It  is  therefore  our 
opinion  that  the  rule  ought  to  be  discharged. 

LiTTLEDALE,  WiLLiAMS  and  CoLBRiDGE  Js.  Concurred. 

Rule  discharged. 


Doe  d.  Armstrong  v.  Wilkinson. 

Ejectment  for  a  farm  at  HasUngton,  in  the  county  In  ejectment 
-  -.    ,  to  recover  a 

^f  York.  farm  at  H. 

At  the  trial  before  Coltman  J.  at  the  last  York  assizes,  the  notice  to 

"Qit  descnbed 


.  .  ,  quit  describ( 

me  defendant  was  proved  to  be  in  the  occupation  of  the  the  premises 

to  be  at  D. 

which  was  a  distinct  jmrish,  but  as  it  did  not  appear  tlint  the  defendant  was  misled  by 
^  aoUce,  held  that  it  was  suflScient. 
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1840.        farm  in  qiiestion  as  yearly  tenant,  and  the  following  notice 

to  quit  was  put  in  : 

''  I  do  hereby  give  you  notice  to  quit  aud  deliver  up  to  me,  on  (be 
6th  April  next,  the  possession  of  all  that  messuage,  farm,  &c.  situated 
at  Dunningion,  in  the  county  of  York,  which  jou  novr  hold  tinder  me  as 
tenant  from  year  to  year." 

It  appeared  that  Dunnington  was  a  distinct  parish  from 
Haslington,  and  the  learned  judge  was  of  opinion  that  the 
variance  was  fatal,  but  on  the  counsel  for  the  plaintiff  citing 
the  cases  of  Dae  d.  Cox  and  others{a)  and  Doe  v.  Archer{bl 
his  lordship  reserved  the  point,  and  the  verdict  passed  for 
the  plaintiff, 

E.  Perry,  on  a  former  day  in  this  term,  moved  for  a  role 
nisi  to  enter  a  nonsuit.  Doe  d.  Cox  and  others  (a),  on  nhich 
the  plain tiflf  relied  at  the  trial,  is  distinguishable.  There 
the  parish  was  correctly  given,  but  an  erroneous  name  wis 
given  to  the  public  house.  It  was  proved  also  that  the 
tenant  was  not  misled  by  the  notice.  Hefe  the  plaintiff 
gave  no  such  proof,  and  it  did  not  appear  that  the  defendint 
did  not  occupy  a  farm  in  Dunnington  as  well  as  in  Has- 
lington.  It  was  incumbent  upon  the  lessor  of  the  plaintiff 
to  have  given  such  proof,  as  the  difficulty  was  raised  bj  his 
own  negligence,  and  as  the  question  was  not  put  to  the 
jury,  it  is  impossible  for  the  Court  now  to  say  that  the 
defendant  was  not  misled.  Parties  should  be  held  strictly 
to  their  notices,  as  it  would  be  most  inconvenient  to  allow 
a  collateral  issue  to  be  raised  at  each  time  of  an  ejectmenti 
as  to  whether  the  defendant  has  been  misled  or  not. 

Cur.  adv.  vtdL 

Lford  Denman  C.  J.  now  delivered  judgment, — It  was 
not  suggested  in  this  case  that  the  defendant  was  misled) 
but  it  was  contended  that  it  was  incumbent  upon  the  lessor 
of  the  plaintiff  to  have  shewn  the  contrary.    It  was  not  ho^* 
ever  put  to  the  learned  jud^e  at  the  trial,  that  he  shocs^^ 

(a)  4  Esp.  185.  (b)  14  East,  ti5. 
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lea?c  that  fact  to  the  jury,  and  if  it  had  been  so  left  there  can         1840. 
benodoubtthat  the  jury  would  have  found  that  the  defend- 

int  was  not  misled.     There  must  therefore  be  no  rule.  d. 

Armstrong 

-    Rule  refused  (4       ^^J/.^,^. 
(a)  See  Cadby  v.  MartineXy  3  P.  &  D.  386. 


The  QtiEEN  r.  Traill,  Esq.  and  another.  Monday, 

•^  Nov,  SSrc/. 

rETERSDORFF,  in  Trinity  term  last,  had  obtained  a  Where  the 
role  calling  upon  the  defendants  to  shew  cause  why  a  writ  ^^^26^1^  uTtLD- 
of  mandamus  should  not  issue,  directed  to  them,  command-  peal  against 
ing  them  to  cause  restitution  to  be  made  of  a  certain  mes-  ^f  justices  un- 
nmge,  situate,  &c.,  pursuant  to  the  order  of  the  judges  of  ^^^  ^^  ^^^'  ^' 
usize  for  the  county  of  Surrey.  ordering  the 

It  appeared  from  the  affidavits,  that  on  the  18th  October,  Possession  of 

""  '         ^  '  premises  to  be 

iiSOf  the  defendants,  who  were  justices  of  the  county  of  given,  directed 
Jurrey,  had  given  a  person  of  the  name  of  fV,  Sewell  pos-  to'^be  *raade" ' 
iession  of  the  messuage  in  question  under  1 1  Geo.  2,  c.  19,  following  the 
t,  l6.    One  H.Wilson,  who  had  been  tenant  of  the  premises,  act,  and  the 

•       •  • 

ippealed  to  the  two  iudees  of  assize  for  the  county  of  Sur-  convicting  jus- 

•  •     ,  ...  tices  who  gave 

ey,   in   the   spring  circuit,  1840,  under  sect.  17  of  that  possession  re- 
itatute,  and  their  lordships,  after  hearing  the  appeal,  made       fitutton^o^^ 

he  following  order  (after  setting  out  the  above  proceed-  be  made,  on 

.  ^  the  ground  of 

DgS)  :  want  of  juris- 

''  Now  the  above  named  justices  of  assize  having  heard  the  said  diction,  the 

ippeal,  and  duly  considered  the  same,  do,  in  exercise  of  the  powers  ^"*'t  refused 
ooaferred  upon  them  by  the  statute  in  such  case  made  and  provided,       .     i    ^ 

order  restitution  to  be  made  of  the  said  premises  to  the  said  HAVilson,  mandamus, 
the  tenant  thereof,  together  with  his  expenses  and  costs,  amounting  to      Qi/^re,  whe- 

£ &c.  to  be  paid  to  the  said  WiUon  by  the  said  Sewell,  the  said  ^^^\  ^^5  order 

landlord.''  of  the  judges 

^  ^  of  assize  IS  not 

Application   was   made  to    the   defendants    to    put  this  a  sufficient 

order  into  eflfect,  but  they  refused,  on  the  ground  of  having  ^^^  shenfF to 
no  jurisdiction  so  to  do.  act  upon? 

Ke/(y  (with  whom  was  BramweU)  now  shewed  cause. 
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A  mamiamm§  oalr  Bes  to  JBSticcs  where  a  duty  is  cast  apoo 
b^  ititate.    Tkt  order  of  the  judges  of  assize  is  not 


.  Li.li 


T.  nadrcaued  t^  the  de^eadaiits.    Thej  are  dierefore  not  called 

afc«  t:  Kt.  'L4>rd  DaamoM  C.  J.  Is  not  the  order  a  saA 
iiCMZ  acthofkr  for  the  sheriff  or  any  constable  to  ict 
sp-ia  ^l  Perhaps  so;  hot  that  does  not  shew  that  aoj 
cxrt  2»  cut  opoo  the  defendants.  [He  was  then  stopped 
bv  the  Coort." 

Pif€T^:rjf  cootra.     Unless  this  rule  is  made  absolute, 

criteToos  injustice  will  be  done.   The  tenant  has  been  tuned 

OQt  of  his  possession  bj  the  defendants  and  his  landlord; 

hot  it  is  clear  that  he  can  bring  no  action  for  the  e?ictioD: 

J  jii'T!;r>  T.  Bomrme  [m\    The  1 1  Geo.  2,  c.  19,  directs  resti- 

tutioo  to  be  made,  bnt  it  does  not  specify  by  whom  it  is  to 

be  made.     It  must  be  implied,  however,  that  it  should  be 

made  bj  the  justices  who  dispossessed.     If  so,  it  is  tbeir 

duty  to  give  restitution;  and  the  writ  lies.      {^Coleridge  J* 

You  must  shew  that  diis  jurisdiction  is  given  to  the  justices 

by  the  terms  of  the  act ;  but  that  is  silent  on  the  point.] 

There  is  no  reason  for  supposing  that  the  sheriff  can  be 

called  upon  to  give  restitution. 

Lord  Denm  AN  C.J. — It  is  quite  clear  that  the  defend- 
ants have  no  duty  imposed  upon  them  under  this  statute, 
and  therefore  we  cannot  call  upon  them  to  act. 

LiTTLEDALE  J. — When  a  judgment  in  ejectment  is  re* 
versed  in  error,  I  see  that  the  writ  of  restitution  is  directed 
to  the  sheriff  (6),  directing  him  to  make  restitution  of  the 
premises  to  the  tenant. 

Williams  and  Coleridge  Js.  concurred. 

Rule  discharged. 

(a)  3  B.  &  Ad.  684.  (6)  See  Chit.  Forms,  125  (5th  ed.) 
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1840. 

The  QuE£N  V.  The  Inhabitants  of  Kensington  (a). 

Olf  appeal,  by  the  General  Cemetery  Company,  to  the  ^  P"»np«"y 
Middlesex  Quarter  Sessions,  against  a  rate  made  for  the  ered  by  statute 
relief  of  the  poor  of  the  parish  of  Kensington,  on  the  10th  fanS^for^h^ 
^pril,  1838,  and  by  which  the  Company  were  rated  as  oc-  purpose  of  a 
copiers  of  lands  and  buildings  at  the  sum  of  2000/.  as  their  ^^  \^y  q\,\  ^^ 
nteable  value,  the  sessions  reduced  the  amount  to  444/.  1 85.,  "»closc  ^^f 

••  r    %  -     r^  •^■■«        sam©,  and  to 

aobject  to  the  opmion  of  tins  Court  upon  the  followmg  build  therein 

^yg . vaults  and 

catacombs, 
The  General  Cemetery  Company  are  incorporated  by  and  to  sell  in 

•W.  2  &  3  WilL  4,  c.  ex.  (local,  personal  and  public),  and  ^r^£fted' 
which  forms  part  of  this  case,  by  which  they  are  empowered  period  the  ex- 
to  purchase  and  to  lay  out  and  inclose  a  cemetery,  and  to  interment  in 

erect  a  suitable  and  convenient  chapel  for  the  reception  of  them,  subject 
.  .  *  to  such  regu- 

the  dead  previous  to  mterment,  and  for  the  purpose  of  per-  lations  and 

fonning  therein  the  burial  service  according  to  the  rites  of  J^" Co""^  ^ 
Ae  established  church,  and  also  such  and  so  many  covered  should  think 
porches  or  colonnades,  and  catacombs  and  vaults  for  private  chasers  oF""^ 

ind  public  burials,  and  such  other  buildiugs  or  building,  such  exclusive 
...         r  I  •  •  I       1  •  I    "ght  of  inter- 

matters  and  thmgs,  for  such  purposes,  as  they  might  think  ment  in  such 

proper.     The  capital  requisite  is  directed  to  be  raised  by  ^^"^^>  &c. 
■^    \  •    "^  *  /    were  to  close 

the  issue  of  transferable  shares,  and  the  profits,  at  certain  them  up  with 
periods,  are  to  be  divided  among  the  shareholders.  Company  was 

By  the  43rd  sect,  of  the  act  it  is  enacted,  "  that  it  shall  required  to 
be  lawful  for  the  said  Company,  and  they  are  hereby  autho-  n^gterv  and 
rised  and  empowered  from  time  to  time  and  at  all  times  the  several 

bmldmgs 
(o)  Decided  at  the  sittings  after  this  term  (Nov.  28th).  therein,  and 

the  external 
HiH  and  fences  thereof,  in  complete  repair,  and  was  restrained  from  selling  any  land 
^bich  sbonld  have  been  consecrated  and  set  apart  for  the  burial  of  the  dead.  The 
Company  having  under  these  provisions  established  the  cemetery,  &c.  annually  sold  in 
Perpetuity  the  exclusive  right  of  interment  in  vaults,  &c.  erected  by  them.  The  pur- 
chasers bad  the  keys  of  such  vaults  delivered  to  them  after  closing  them  up  as  directed, 
kiid  the  purchasers  did  all  necessary  repairs  to  such  vaults,  &c.,  the  Company  never 
*xercising  any  act  of  ownership  therein  after  such  sales. 

Held,  that'the  Company  occupied  the  lands  in  which  such  exclusive  right  had  been 
old,  and  was  liable  to  the  poor  rate  in  respect  of  the  purchase  money,  as  a  profit  of 
*  land. 
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1840.         from  and  after  the  passing  of  this  act^  to  sell  and  dispose  of 

^"^^"^^       to  any  person  oV  persons  who  may  be  willing  or  desirous  to 
The  Queen  ,  .       ,  «  i   ^  «       • 

V,  purchase  or  acquire  the  same^  and  at  and  for  such  price  or 

Inhabiiants  of  prices,  or  sum  or  sums  of  money,  and  under  such  regut 
Kensikgton.    \  .    .  .  .  . 

tions  and  restrictions,  and  subject  to  such  conditions  as  tbe 

said  Company  shall  think  proper  to  require,  the  exclusife 
right  of  burial  or  interment,  either  in  perpetuity  or  for  a 
limited  period,  as  may  be  agreed  upon,  in  all  or  eveijor 
any  of  the  vaults,  catacombs,  arches,  brick  graves,  graves, 
and  places  of  burial  which  may  be  from  time  to  time 
erected,  made  or  built  by  the  said  Company  within  the  said 
cemetery  or  any  part  thereof,  and  also  the  right  and  privi- 
lege of  erecting  and  making  of  any  family  or  other  vault, 
catacomb,  brick  grave,  or  place  of  burial  within  the  said 
cemetery,  with  the  exclusive  right  of  burial  or  interment 
therein,  either  in  perpetuity  or  for  a  limited  period,  and  also 
the  right  and  privilege  of  single  interment  in  any  of  the 
vaults,  catacombs,  brick  graves,  or  other  places  of  banal 
made  or  constructed  by  the  said  Company,  or  in  the  open 
ground,  and  also  the  right  and  privilege  of  erecting  and 
placing  any  monument  or  cenotaph  in  the  said  cemetery,  or 
any  monument,  tablet  or  monumental  inscription  on  or 
against  the  walls  of  the  said  chapel,  or  other  place  appro* 
priated  by  the  said  Company  for  the  reception  of  monu- 
ments, tablets  or  monumental  inscriptions,  and  also  tbe 
right  and  privilege  of  placing  any  gravestone,  or  slab  of 
stone  or  marble  or  other  material,  or  footstones  or  head- 
stones, upon  or  to  any  grave  in  the  said  cemetery.'* 

By  the  45th  sect,  it  is  enacted,  that  the  conveyance  of 
the  exclusive  right  of  burial  or  interment  in  all  such  vaults* 
catacombs,  brick  graves  and  places  of  burial,  and  of  the 
right  and  privilege  of  erecting  and  making  of  any  fami^S 
vaults,  catacombs,  brick  graves,  graves  or  places  of  burial 
with  exclusive  right  of  burial  or  interment  therein,  either  ^^ 
perpetuity  or  for  a  limited  period,  and  of  the  right  and  pr* 
vilege  of  erecting  of  any  monuments  or  cenotaphs,  shall  k^ 
under  the  common  seal  of  the  said  Company. 


1^ 
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A  form  of  eofiTeyanoe  is  also  giteu  by  the  act^  and  it  it         1840. 
deelared  thai  every  auch  conveyance  so  made  shall  be  good,    _    ^ 
and  have  effect  both  at  law  and  in  equity,  without  words  of  v. 

inheritance,  limitation  or  representation,  to  vest  the  exclu-  Kens'/noton 
site  right  of  burial  or  interment  in  the  catacomb  or  vault 
deacribed  therein,  or  to  be  erected  or  made  in  pursuance 
thereof,  in  the  person  or  persons  purchasing  the  same,  and 
kia  and  their  personal  representatives,  legatees  and  assigns, 
in  perpetuity  or  for  the  period  agreed  upon,  without  any 
laciiky  whatever,  subject  to  the  payment  of  such  fees  as 
may  be  by  the  nilea  and  regulations  of  the  said  Company 
fiom  time  to  time  payable  upon  the  interment  of  any  corpse 
in  each  vault  or  cemetery,  and  subject  also  to  such  rules, 
orders  and  regulations  as  shall  from  time  to  time  be  made 
by  the  said  Company  for  the  better  regulation  of  the  said 
canetery  and  the  vaults  and  catacombs  thereof. 

By  the  44th  sect,  the  Company  is  bound  to  keep  the  said 
canetery  and  the  said  chapel,  and  the  several  buildings 
thereon  and  therein,  and  the  external  walls  and  fences 
thereof,  and  all  other  parts  of  the  same,  in  thorough  and 
complete  repair. 

Under  the  provisions  of  the  act,  the  Company  have  pur- 
chased the  land  and  have  erected  the  buildings  for  which 
Aey  are  rated.  They  have  prepared  the  greater  portion  of 
the  ground  for  the  purposes  of  a  cemetery,  in  which  inter- 
mentf  take  place  as  in  common  burial  grounds.  They 
have  also  made  and  built  numerous  catacombs  and  vaults, 
which  are  wholly  unproductive  until  disposed  of  under 
the  43rd  section  above  stated ;  but  many  are  annually  dis- 
posed of  in  perpetuity,  according  to  the  form  of  the  con- 
veyance given  by  the  statute,  and  for  the  uses  therein  set 
forth.  Certain  portions  of  the  grounds  are  also  annually 
disposed  of  according  to  the  provisions  of  the  act,  and  by 
the  statutable  conveyance  for  family  graves,  the  purchasers 
€)f  the  catacombs  and  vaults  have  had  the  keys  of  such  cata- 
oombs  delivered  to  them  after  closing  them  up  as  directed 
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1840.        by  the  4drd  section^  and  they  have  done  all  necessary  re- 

^•^^"^^      pairs,  the  Company  never  exercising  any  act  of  ownership 

9.  in  respect  of  such  family  graves^  catacombs  or  vaults,  after 

Inhabitanu  of  jy^jj  gales.     But  the  Company,  at  each  subsequent  inter- 

KeNSINOTOK.  r       ^  i 

ment  in  the  family  graves,  catacombs  and  vaults,  thus  sold, 
charge  various  fees  for  the  services  of  the  minister,  clerk, 
sexton,  &c. 

The  rate  in  question  was  founded  upon  the  principle  that 
the  Company  are  liable  to  be  rated  for  the  produce  of  the 
ground  sold  or  disposed  of  as  aforesaid  for  family  graveii 
and  for  the  catacombs  and  vaults  sold  or  disposed  of  u 
aforesaid  during  each  year  for  the  purpose  of  burial,  under 
the  statute,  after  deducting  therefrom  all  the  expenses  d 
building  the  catacombs  and  vaults,  and  family  graves,  and 
all  other  expenses  attendant  on  preparing  them  for  use,  and 
also  upon  all  the  fees  paid  for  the  service  of  the  clergymaD, 
clerk,  sexton,  gravedigger,  bellringer,  &c.  (deducting  ther^ 
from  the  stipends  paid  by  the  Company  to  the  clergyman, 
See.  and  all  other  necessary  expenses  upon  such  interments,) 
and  likewise  upon  all  fees  due  upon  common  intermeoti 
where  no  rights  for  perpetuity  or  a  term  is  granted,  aod 
upon  the  herbage  growing  in  the  cemetery. 

It  was  contended  by  the  appellants  that  the  Company 
were  not  rateable  in  respect  of  the  produce  of  the  family 
graves,  catacombs  and  vaults,  sold  or  disposed  of  as  afore- 
said during  each  year,  but  only  upon  the  fees  paid  upon  all 
burials  therein,  and  upon  common  interments  (deducting 
the  aforesaid  stipends  and  necessary  expenses)  in  addition 
to  the  herbage  as  before  mentioned. 

If  the  Court  should  be  of  opinion  that  the  Company  are 
rateable  for  the  sums  received  by  them  in  respect  of  the 
sales  for  family  graves  and  of  the  catacombs  and  vaults, 
then  the  rate  is  to  be  confirmed.  But  if  the  Court  should 
be  of  opinion  that  the  Company  are  only  liable  to  be  rateck 
in  respect  of  the  aforesaid  fees  and  herbage,  then  the  rate  i^ 
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mended   by  reduciug  the  amount  from  2000/.  to         1840. 


The  Queen 


lect.  ly  the  Company  had 
:o  parchase  and  hold 
to  them,  their  sacces- 
issigns,  for  the  use  of  tlie 
rtaking,  &c.,  and  to  sell 
Me  of  such  of  the  said 
.  as  may  not  have  been 
;he  purposes  of  this  act 
tanner  by   this    act  di- 

enabled  the  Company, 
bey  should  be  seised  of 
]&  than  might  be  neces- 
le  purposes  of  the  act,  to 
lands. 

.  "  Piovided  always  and 
M*r  enacted,  that  it  shall 
wful  for  the  said  Corn- 
ier the  authority  of  the 

hereinbefore  contained, 
r  dispose  of  any  land 
II  hare  been  consecrated 
MUt  for  the  burial  of  the 

enacted  "that  in  all 
:es  to  be  made  by  the 
ipany,  under  or  in  pur- 
this  act,  the  word '  grant' 
ate  as  and  be  construed 
ged  in  all  courts  of  judi" 
I  be  express  covenants 
grantees  in  such  convey- 
according  to  the  quality 
of  the  estate  or  interest 
[  in  such  conveyances  by 
tbe  said  Company,  for 
8  and  their  successors, 
the  said  Company,  not- 
ing any  act  or  default 
bem,  were  at  the  time  of 
tion  of  such  convevances 
possessed  of  the  lands, 
>y  granted,  for  an  inde- 


V, 


feasible  interest  of  inheritance  in  inhabitants  of 
fee  simple,  free  from  all  incnro-  Kensington. 
brances  done  or  occasioned  by 
them,  or  otherwise  for  such  estate 
or  interest  as  may  be  thereby 
granted,  free  from  incumbrances," 
and  should  be  construed  as  cove- 
nants for  quiet  enjoyment  and  for 
further  assurance. 

Sect.  43,  after  enacting  as  stated 
in  the  special  case,  enacted  "  that 
every  such  purchaser  and  pur- 
chasers of  the  exclusive  right  of 
interment  or  burial,  whether  in 
perpetuity  or  for  a  limited  period, 
in  any  such  catacomb,  vault,  or 
burial  place,  his  or  her  heirs,  ex- 
ecutors, administrators  or  assigns, 
shall,  and  he,  she,  or  the^  is  and 
are  hereby  required,  immediately 
upon  the  completion  of  such  pur- 
chase, to  close  the  entrance  of 
each  such  catacomb,  vault  or  place 
of  burial  with  good  and  substantial 
doors,  to  the  satisfaction  of  the 
said  Company,  under  the  penalty 
of  10/." 

By  sect.  44  it  was  enacted, "that 
the  said  Company  shall,  by  and 
out  of  the  monies  to  be  received 
by  virtue  of  this  act,  keep  the  said 
cemetery  and  the  said  chapel,  and 
the  several  buildings  thereon  and 
therein,  and  the  external  walls 
and  fences  thereof,  and  all  other 
parts  of  the  same,  in  thorough  and 
complete  repair." 

By  sect.  45,  the  form  of  convey* 
ance  of  the  exclusive  right  of  bu* 
rial  was  given,  containing  the  fol* 
lowing  terms, — "  do  hereby  grant 
and  convey  unto  the  said  — -  the 
exclusive  right  of  burial  and  in* 


Kensington. 
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1840.  Sir  W.  W,  FoUeit,  C.  Ctark  and  Hodges,  for  the  appel- 

^'^^'^^      lants.    The  Company  do  not  deny  that  they  are  liaUe  to  be 

t;.  rated  for  those  portions  of  the  burial  ground,  which  ve 

Inhabitants  of  y^^j  f^,.  lj,g  purposes  of  interment  in  ordinary  graves,  aad 

produces  a  profit  on  each  such  interment.  But  the  qoes- 
tion  is,  whether  they  are  rateable  for  other  portions  of 
ground,  which  they  have  granted  away  for  the  purposes  of 
exclusive  interment.  The  Company  contend  that  of  tbett 
last  mentioned  portions  they  are  not  the  occupiers,  and 
consequently  that  they  are  not  rateable  in  respect  of  thenu 
The  portions  in  question  arc  applied  to  the  building  of 
vaults  and  catacombs,  of  which  the  grantees  have  the  ezcin- 
sive  enjoyment  and  control ;  the  grantees  are  bound  to 
close  the  entrance  of  their  vaults  with  sufficient  doors ;  the 
grantees  keep  the  keys  of  their  vanlts,  and  have  the  sole 
right  of  entering  them,  and  the  grantees  repair  them.  Hie 
grantees  therefore  are  the  occupiers,  and  not  the  Compaoy. 
It  is  clear  from  the  use  of  the  word  '*  grant,"  in  the  ila- 
tutable  conveyance  prescribed  by  section  7,  and  from  tbe 
interpretation  of  the  word  ''grant"  in  section  45,  that  it  it  not 
a  mere  easement,  but  an  estate  in  fee  in  the  land  itself,  that 
passes  to  the  grantees.  ^'  It  is  difficult  to  understand  bow 
the  exclusive  use  could  be  demised  and  the  land  not,''  per 
Lord  Tenter  den  C.  J.  in  Buszard  v.  Capel{a)\  it  is  still 
more  difficult  to  understand  how  the  eiclosive  uae  of  laai 
in  the  only  way  in  which  the  legislature  allows  the  had  to 
be  used,  can  be  called  a  mere  easement.  The  principle  of 
the  rate  is  stated  to  be,  that  the  Company  are  liable  to  be 


terment  in  all  [here  dacrihe  the 
vault,  catacomb,  ij'c]  to  hold  the 

same  to  tlie  said in  perpetuity 

[or  for  the  period  agreed  upon], 
for  the  purpose  of  burial,  subject 
to  such  rules,  orders  and  regular- 
tions  as  have  been  or  shall  from 
time  to  time  hereafter  be  made  by 
the  said  Company  for  the  maoagfr- 
ment  and  regulation  of  the  said 


cemetery,  and  tbe  catacooihf  er 
vaults  tberaiD*** 

By  sect.  46,  the  eaclutive  ri|M 
of  burial  in  perpetuity  was  to  W 
considered  as  a  penonal  iaiwrit' 
ance,  and  was  to  be  aiti^aUe  ei 
disposable  by  wilk 

(a>8a&C.  Ul;  S.C.  S 
&a.  197. 
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led  for  the  produce  of  the  ground  sold  for  vaults.     But        1840. 
is  obviously  an   erroneous   principle;  the   purchase    ^.^iT^'^ 

oney  received  by  a  veudor  on  parting  with  his  estate,  and  v. 

exchange  for  it,  is  in  no  sense  a  profit  of  the  estate,  it  is  ^'^^^^^^j^^^ 
pUl.    They  cited  Eex  v.  Bell  (b),  Rex  v.  The  Chelsea 
aterworks  Company  (c). 

Cfisswell  and  Prendtrgast  contra.  The  land  itself  is  not 
aiold  by  the  CompaBy,  and  the  act  restrains  them  from  sell* 
ing  it.  By  the  4th  section  they  may,  indeed,  sell  any  surplus 
land  that  is  not  required  for  the  purposes  of  the  act;  but  by 
the  5th  section  they  are  forbidden  to  sell  any  land  which 
shall  have  been  consecrated  and  set  apart  for  the  burial  of 
the  dead.  The  43d  section  enables  the  Company  to  sell 
iKktUng  bul  the  exclusive  right  of  burial,  and  such  right  is, 
in  eipreaa  terms,  &II  that  can  pass  by  the  form  of  conveyance 
S^ven  in  the  45lh  section.  All  that  passes  to  the  grantee  of 
*he  Company  is  an  easement :  Bryan  v.  Whistler  {c). 

The  Company  not  only  retain  the  ownership  of  the  land 
m  wbicb  they  have  granted  the  exclusive  right  of  burial, 
l>ttt  such  a  general  occupation  of  it  as  renders  them  rateable, 
statute  gives  the  Company  a  general  superintendence 
GOirtrol  over  the  cemetery,  and  obliges  them  (section  44) 
^o  repair  it.     The  grantees  are  not  occupiers,  and  the  dura- 
tion of  their  right  to  use  the  soil  does  not  affect  the  question. 
^^  a  lodger  has  a  room  in  a  house  granted  to  him  in  perpe- 
^^ity,  with  the*  key  of  the  door,  he  does  not  thereby  become 
^     rateable  occupier.     **  In  order  to  constitute  a  rateable 
^^^^upicr,  it  is  necessary  not  only  that  the  person  should  have 
P^>«8e8sion,  but  that  he  should   have  such  a  control  and 
^^tninion  over  the  subject,  as  implies  freedom  from  any 
Paramount  occupation,  or  direct  interference  by  a  superior 
^^ith  his  domestic  arrangements  and  internal  management; 
^Uch  as  a  farmer  enjoys  over  his  farm,  and  the  master  of  a 

{a)  7  T.  R.  698.  (c)  8  B.  &  C.  288;  S.  C.  2  M- 

(6)  5  B.  &  Ad.  166;  SX.  2  N.      &  R.  318. 
&  M.  767. 
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1840.        fioiilj  over  his  bouse.''    ''  No  lodger,  though  possessing  the 

,,y^Z^^      princiral  part  of  the  house,  was  ever  rated;  but  the  owner, 
Tbe  Qcux     »^         "^   ■ 

r.  how  small  soever  tbe  part  reserved  for  hinnself,  is,  in  the  eye 

luhabiunts  of  ^f  ^^  ,^^     ^g   ^^^^^    f^^  ^  ^,j^,       ^^^    '^   j^^^j  j^g  jjg 

occupier;**  1  SoL  175(a).     Thej  cited  also  Rex  v.  Dk- 
cheat  {b\  and  Rtx  v.  Agar{c). 

If  the  Company  are  the  occupiers,  they  are  clearly  bene- 
ficial occupiers  so   as  to  be  rateable:   the   profit  which 
makes  an  occupation  beneficial,  need  not  be  an  annual  or 
renewing  profit,  as  appears  from  Hex  v.  Mirfield(d\  and 
cases  relative  to  the  rateability  of  mining  property. 

Lord  Denman  C.  J. — The  single  question  is,  whether 
the  Company  are  occupiers.  The  Company  have  to  %vit 
effect  to  the  act,  and  for  that  purpose  a  general  power  of 
superintendence  and  control  is  devolved'  on  them.  The 
44th  section  obliges  them  to  repair.  I  think  they  are  the 
occupiers  and  liable  to  be  rated. 

LiTTLEOALB  J. — The  Company  may  grant  certain  privi- 
leges in  perpetuity,  but  the  Company  have  to  keep  the 
cemetery  in  repair,  and  the  grantees  of  the  privileges  cannot 
enter  tbe  cemetery  whenever  they  please.  The  Company 
are  occupiers,  and  make  a  profit  by  sale  of  the  privileges. 

Williams  J. — There  is  abundant  proof  of  occupation  by 
the  Company  when  Rex  v.  Agar  (c),  Rex  v.  The  Mayor  of 
York{e)f  and  Rex  v.  Tewkesbury  {f),  are  referred  to.  This 
is  an  k  fortiori  case.  It  is  a  fallacy  to  suppose  that  in  this 
case  the  Company  sell  parcels  of  land.  The  power  to  sell 
is  as  to  surplus  laud  only;  as  to  other  land,  nothing  is  sold 
but  the  right  of  sepulture.  As  soon  as  it  is  settled  that  the; 
are  occupiers,  it  requires  no  argument  to  shew  that  they  are 
beneficial  occupiers. 

{a)  4th  edit.  (d)  10  East,  819. 

(6)  9  B.  &  C.  J76;  S.C.  4  M.         (c)  6  A.  &  E.  419;  &C.i^' 


&R.  151.  &P.  539. 

(c)  14  East,  S56.  (/)  13  East,  155. 
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BRIDGE  J. — I  am  of  the  same  opinion.    Whether  the         1840. 

i  annual  or  not  is  immaterial  to  the  question  of  bene-      ^•^s^'w/ 

o  r    •      r  •      1  •  -r      •  The  Queen 

:cupation.     borne  of  the  facts  m  this  case^  if  taken  xf. 

Mrithout  reference  to  the  statute,  might  lead  to  the  Inhabitants  of 

/       °  Kensington. 

don  that  the  grantees  are  occupiers,  as  they  have  the 
id  the  exclusive  use  of  the  sub-soil.  But  these  facts 
le  considered  with  reference  to  the  act.  The  Coin- 
ive  only  power  to  sell  such  land  as  may  not  be  wanted 
purposes  of  the  act.  The  form  of  grant,  with  respect 
r  land,  is  not  of  so  much  land,  but  of  certain  rights 
land,  the  Company  remaining  in  possession. 

Rate  affirmed. 


The  Queen  r.  Todd  and  others  («).  Saturday, 

Nov,  ZSth. 
ippeal  against  a  rate  made  for  the  relief  of  the  poor  The  owner  of 

idleton,  Teasdale,  in  the  county  of  Durham,  the  ^^^  n\\ncs  and 
s  confirmed  the  rate  subject  to  the  opinion  of  this  minerals  under 

,  .  them  demised 

apon  the  following  case : —  certain  lead 

appellants,  who  were  rated  inhabitants  of  the  town-  '"'"^s  ^"'' 
*^\  ,  ^  twentv-one 

Middleton  in  Teasdale,  in  the  county  of  Durham,  vears,'the  les- 
?d  against  the  rate  on  the  ground  that  the  overseers  omf.fiftif  ^hare 
fitted  to  rate  the  Duke  of  Cleveland  as  occupier  of  of  the  ore 

III.  .       •  e  '11  •  raised  by  ihem, 
lands  and  tenements,  i.  e.  of  certain  lead  ore  and  ^^^  cleansed 

re  within  the  township.     The  Duke  of  Cleveland  is  and  made  mer- 

.   .    ,  .  ^   ,  ,  .        r  %«•  I  II  •     ni  chantable  and 

inhabitant  of  the  township  of  Middleton,  m  1  eesdale,  fit  for  the 
seised  of  the  waste  therein  and  of  the  mines  and  sj^^^^mg  mill. 

The  ore  before 

Is  within  and  under  the  same  as  tenant  for  life,  deliver)'  to  the 
ower  to  lease  for  twenty-one  years.  By  indenture  iJi^deioo\  very 
e  bearing  date  the  21st  of  June,  1836,  between  his  laborious  and 

i>    I  11^  •  /.    1       ^       expensive  pro- 

of the  one  part,  and   the  Corporation  of  the  Go-  cess  in  being 

bruised,  dress- 
(n)  Decided  at  the  sittings  after  the  term.  ^^  iind  made 

merchantable 
3r  smeltine,  bj  which  all  foreign  substances  were  separated  from  the  ore,  but 
BCter  of  the  ore  was  not  otherwise  altered: — Held,  that  the  lessor  was  liable  to 
rate  in  retpect  of  his  fifth,  as  an  occupier  of  land. 

IV,  z 
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1840.        vernor  aud  CompaDj^  for  smeltiiig  down  Lead  wUh  Pit 

^     "^^      Coal  and  Sea  Coal  of  the  other  part»  he  demisedy  leasedi 
TheQuBiir  ,       ^         ,  .  • ,  ^  ,/ 

V.  8et|  and  to  farm  let,  unto  the  said  Governor  and  Compuj 

Todd.        (among  other  things)  ail  the  kad,  mines,  or  groves,  vetM^ 
rakes,  strings,  and  flats  of  lead  and  other  ore,  ofomdvf 
to  be  opened,  situate,  lying,  and  being  within  or  under 
certain  specified  districts  within  the  said  townahip,  togedw 
with  all  houses,  shops  and  buildings  thereto  belonging,  or 
otherwise  occupied  or  enjoyed,  together  with  fuU  power 
for  the  said  Governor  and  Company,  with  nsiinera  and  other 
workmen,  to  enter  into  and  upon  the  land   and  grosiJ 
within  the  limits  and  bounds  thereinbefore  respectively  de- 
scribed, and  there  to  search  for,  dig,  work,  sink,  drive,  lod 
make  groves,  shafts,  lumps,  drifts,  way-gates  and  leveis^and 
to  alter,  erect  and  build  any  engine  or  engines,  and  other 
works,  and  to  use  all  other  ways  and  means  from  time  to 
time  during  the  continuance  of  the  demise,  for  the  fiodiogi 
discovering,  winning  and  working  the  said  mines  and  pre- 
mises, and  also  sufficient  ground  room  and  heap  room  for 
the  laying  of  earth,  rubbish,  stones,  lead,  or  other  oie, 
raised,  and  full  right  of  way  over  the  wastes  and  inclosed 
lands  in  the  said  township  adjoining  the  demised  premises, 
houses,   cottages,  ringsteads,  smiths'  forges,  storehouaee, 
hovels  and  other  buildings  for  the  use  of  the  workmen,  ind 
for  cleansing,   washing   and   dressing   the  ore  found  avd 
raised ;  saving  and  reserving  to  the  said  duke,  his  heirs  asd 
assigns,  full  liberty,  power  and  authority  to  enter  into  sod 
upon  the  mines  and  premises  thereby  demised,  by  the  ways 
after  mentioned,  to  view  the  same ;  to  have  and  to  hold,  le* 
ceive,  take  and  enjoy  the  said  mines  and  veins  of  lead  ainl 
other  ore,  and  all  other  the  said  liberties,  privileges  afid 
premises  thereby  demised  unto  the  said  Governor  and  Cosr 
pany,  their  successors  and  assigns,  for  and  during  the  tena 
of  twenty-one  years,  yielding  and  paying,  during  the  coU' 
tinuance  of  the  demise,  unto  the  said  Duke  of  Cleveland  > 
his  heirs  and  assigns,  one  full  fifth  part,  share  and  propo^' 
tion  of  all  the  lead  or  other  ore  which  should  from  time 


Todd. 
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tiae  and  all  times  thereafter,  during  the  continuance  of  the 

daaisey  be  won,  wrought,  raised  or  gotten  out  of  and  from    tyT^X^^ 

tbiaaid  demised  premises,  or  any  part  thereof,  well  and  suf-        _  v. 

ficieatly  cleansed,  dressed,  washed  and  made  merchantable 

ari  fit  for  the  smelting  mill,  at  the  costs  and  charges  of  the 

tii  Governor  and  Company,  their  successors  and  assigns, 

mi  then  to  be  delivered  at  the  ringsteads  upon  the  premises 

wJMa  tbe  same  should  be  dressed  and  washed  as  aforesaid, 

dear  of  all  deductions  or  abatements  on  any  account. 

Coveoasts  for  weighing  the  lead,  for  quiet  enjoyment, 
aad  for  a  render  of  a  one-fifth  part,  &c. 

During  the  period  for  which  the  rate  was  made,  the 
Dake  of  Cleveland  received  in  the  township  from  the  Go- 
fSHKH*  and  Company,  and  disposed  of  to  his  own  profit, 
oae-fifth  part  of  all  the  ore  raised  by  the  said  Governor  and 
Company  from  the  mines  in  the  township  demised  to  them. 
Tbo  ore,  previously  to  being  delivered  to  the  Duke  of 
Ckvekimd  under  the  lease,  had  to  undergo  a  very  laborious 
aad  expeoaive  process  in  being  bruised,  dressed  and  made 
owrclMDtable  and  fit  for  smelting,  by  which  all  foreign  sub- 
stncea  were  separated  from  the  ore,  but  the  character  of 
tbe  ore  waa  not  otherwise  altered.  Upon  these  facts  the 
appellants  contended  that  the  Duke  of  Cleveland  was 
rateable  as  occupier  of  land  within  the  township.  The 
Marions  held  that  he  was  not  rateable. 

If  this  Court  should  be  of  opinion  that  he  was  so  rateable, 
tke  order  of  the  Court  of  Quarter  Sessions  was  to  be 
qaaabed,  and  the  rate  to  be  amended  by  inserting  therein 
aa  asaeaanent  on  the  Duke  of  Cleveland,  as  an  occupier  of 
laid  in  the  said  township,  on  the  sum  of  2000/.  per  annum, 
which  was  agreed  to  be  the  rateable  value  of  the  ore  re- 
ceived by  him  under  the  lease  ;  but,  if  this  Court  should  be 
of  opinion  that  the  duke  was  not,  the  order  of  the  Court  of 
Quarter  Sessions  was  to  be  confirmed. 

Sir  W.  W.  FoUett,  Siarkie  and  Granger,  in  support  of 
the  order  of  sessions.  The  Duke  of  Cleveland  has  demised 

z2 
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1840.         the  mine ;  he,  therefore,  is  not  the  occupier,  and  cannot  be 
^  rated  for  it.     ''  The  rateability  seems  to  depend  upon  the 

r.  subject  assessed   being   actually   occupied  by  the  person 

rated.     Where  a  portion  of  the  native  mineral  is  reserved  to 
the  owner  of  the  mine,  he  is  rateable  for  it  as  the  occupier 
of  so  much  land,  receiving  the  profits  without  risk,  and 
freed  from  the  hazard  of  working ;  they  are  assessable  is 
the  profits  of  so  much  land,  and  his  lessee  of  the  share 
would  be  equally  rateable.     But,  if  the  owner  puts  himself 
out  of  possession  of  the  mine  altogether,  standing  towanb 
the  workers  of  the  mine  in  the  relation  of  landlord  to  a 
tenant,  whether  he  reserves  to  himself  a  monied  rent,  or  a 
portion  of  the  mineral  in  its  manufactured  state,  as,  for 
instance,  so  much  smelted  lead,  neither  the  owner  nor  his 
lessee  are  held  rateable  (a)."     The  present  case  is  to  be 
governed  by   Rex  v.  Bishop  of  Rochester  (h)  and  Uexv. 
The  Earl  of  Pomfrel  (c).     In  Rex  v.  St.  Austell {d),  where 
the  mine  owner  was  held  rateable,  he  had  not  demised  the 
mine  itself,  but  had  merely  granted  a  liberty  to  dig.    Here 
the  lessor  has  demised  all,  and  he  could  not  except  part  of 
what  he  had  demised:  Co.  Litt.  47  a.     Indeed  the  thing  to 
be  delivered  to  the  lessor  wants  the  essential  qualities  of  an 
exception :  it  is  not  ore  in  its  primitive  state,  but  ore  that 
has  passed  through  a  laborious  and  expensive  process ;  it  is 
therefore  to  be  considered  rent  as  in  Rex  v.  Trematfnt[i\* 
The  only  diflference  between  this  case  and  Rex  v.  The  Earl 
of  Pom/ret  (c),  is  that  in  the  latter  case  the  lead  received 
by  the  lessor  was  to  be  previously  smelted ;  here  it  is  not 
smelted,  certainly,  but  it  is  subjected  to  certain  operations, 
which  amount  to  the  same  thing,  as  regards  the  present 
question. 

Cresswellf  contrsi.     The  lessor  does  not  receive  the  ore 

(a)  1  Not.  P.  L.  148, 4th  ed.  D.  &  R.  351. 

(6)  12  East,  S53.  (e)  4  B.  &  Ad.  16S;  S.  C  1 N. 

(c)  5  Mau.  &  S.  139.  &  M.  194« 

{d)  5  B.  &  Aid,  693 ;  S.  C.  I 


The  Queen 
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r  in  his  character  of  landlord :  it  may  perhaps  be         i840. 
y  bim  under  a  sort  of  grant     But,  however  this 
is  a  portion  which  he  occupies  of  the  earth  itself,  v. 

hicb  be  is  rateable.  In  Rex  v.  The  Bishop  of  ^odu. 
no  ore  had  been,  in  fact,  raised  at  all ;  but  Lord 
igk  C.  J.  expressly  lays  down  that  if  the  tenants 
and  part  of  it  be  received  by  lessors,  that  the  case 
varied.  The  present  case  is  clearly  within  Rex 
ptiti  Mill  Company  (a),  and  the  other  cases  lately 
I  in  Reg.  v.  Crease  {b).  In  Rex  v.  The  Earl  of 
the  smeling  of  the  ore  was  considered  to  have 
character. 

kam,  who  was  to  have  argued  on  the  same  side, 
illed  upon. 

Penman  C.  J. — We  think  the  Duke  of  Cleveland 
pier  of  a  portion  of  the  soil. 

SDALE,  Williams,  and   Coleridge  Js.  con^ 

Order  of  Sessions  quashed. 

I  1  Mau.  &  S.  619.  (6)  S  P.  &  D.  434. 


KiTCHiNG  V.  Croft  and  another.  Tuesday 

■  r^r^  •  r      '        '  t  i  Novtmber  3d, 

VSS  quare  clausum  fregit,  with  a  second  count  ^    .     , 

lult.     Plea  (amongst  others)^  a  justification  under  having  been 

committed  to 
prison  on  the 
15th  July, 
debt  under  SO/.,  was  discharged  from  custody  by  the  Court  on  the  2d 
he  first  day  of  Michaelmas  term).  On  the  1st  October,  1838,  the  Imprisonment 
t  (1  &  2  v^ict.  c.  110)  had  come  into  operation,  and  on  the  23d  October  a 
itioned  the  Insolvent  Court  for  a  vesting  order  under  the  provisions  of  that 
26th  that  Court  made  an  order,  vesting  the  insolvent's  estate  in  a  pro- 
piee;  and  on  the  S4tb  November  (after  the  insolvent's  discharge)  a  second 
ade  vesting  the  estate  in  the  petitioning  cieditor:— Held,  that  notwithstaod- 
large  of  the  insolvent,  his  estate  had  become  vested  in  bis  assignee. 
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At  tbe  trial  at  the  last  Lincolnshire  assizes^  before  Lord 
Denman  C.  J.,  the  question  was  as  to  the  title  of  Adon  to 
the  close  mentioned  in  tbe  declaration.     Tbe  close  had 
originally  belonged  to  the  plaintiff,  who,  on  the  16th  Julj, 
J6d7»  was  committed   to  prison  in  execution  for  a  debt 
under  2,01.     On  the   1st  October,   1838,  and  whilst  the 
plaintiff  was  still  in  prison,  the  Imprisonment  for  Debt  Act, 
J  8c  '2  Vict.  c.  1  JO,  came  into  operation,  and  on  the  23d 
October  following,  Acton^  who  was  one  of  bis  creditors, 
petitioned  the  Insolvent  Debtors'  Court  for  a  vesting  ofderi 
under  section  36  of  that  act.     On  the  26th  October  the 
Court  made  an  order,  under  section  37*  vesting  the  eitite 
and  effects  of  the  plaintiff  in  a  provisional  assignee,  and  on 
the  24th  November   the  estate  was  vested  in  Acion^  as 
assignee.    The  plaintiff  had  been  discharged  out  of  custody 
by  the  Court  of  Queen's  Bench,  under  the  48  Geo,  3,  c.  123, 
on  the  2d  November  previous,  and  it  was  contended  at  the 
trial  that  as  the  plaintiff  was  entitled  to  be  dischai^ed  out 
of  custody  under  the  48  Geo.  3,  c.  123,  at  the  time  the 
petition  had  been  presented,  having  been  then  in  custody 
for  more  than  a  year,  the  Insolvent  Debtors'  Court  possessed 
no  jurisdiction  to  make  a  vesting  order  under  the  1  &  2  VkU 
c.  110,  the  object  of  that  statute  (section  36)  being  to  make 
the  estate  and  effects  of  prisoners  available  for  their  credi- 
tors, whereas  in  the  present  case  the  debt  of  the  plaintiff 
was  wholly  discharged  when  he  had  undergone  a  year's  im- 
prisonment.    Lord  Denman  C.  J.  reserved  the  point,  and 
the  verdict  passed  for  the  defendants. 


Humfrey  now  moved  for  a  rule  nisi  to  enter  the  verdict 
for  the  plaintiff.  At  the  time  the  Insolvent  Court  made 
the  order,  vesting  the  plaintiff's  estate  in  the  provisional 
assignee,  the  plaintiff  was  entitled  to  his  discharge;  and  he 
had  been  in  fact  discharged  before  the  order  of  the  losol" 
vent  Court  vesting  the  property  in  Acton.  He  was  entitled 
to  his  discharge  even  before  the  1  &  2  Vict.  c.  1 10,  came 
into  operation,  and  had  made  satisfaction  to  his  debtor  by 
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;oiag  ibe  year's  iinpriBontnetit.  {lAitkdnle  J.  The 
I  48  Oeo.  3  gives  the  Biiperior  Courts  power  to  dis- 
I  a  prisoDer,  but  does  it  make  it  compulsory  on  them 
so?  It  is  only  a  rule  to  shew  cause,  and  it  is  a  matter 
ich  the  Court  are  to  exercise  a  discretion.]  It  is  very 
al  to  refuse  such  an  application.  If  the  vesting  order 
etti  made  within  the  year  of  the  plaintiff's  imprison- 
it  might  have  been  good ;  though  perhaps  it  would 
ave  been  so  even  then :  but  the  jurisdiction  of  the 
rent  Court  bad  expired  when  the  vesting  order  was 
[Littledale  J.  The  Insolvent  Court  clearly  had 
iction  on  the  26th  October^  when  the  6r8t  vesting  order 
itde;  then  when  the  plaintiff  got  his  discharge  on  the 
dtember,  ought  he  tiot  to  have  applied  to  the  Insolvent 
:  to  rescind  their  former  order,  on  the  ground  that  he 
lO  longer  in  custody  i\  There  is  no  provision  in  the 
nder  which  he  could  apply.  As  soon  as  be  was 
irged  he  was  out  of  the  jurisdiction  of  the  Court. 
ridge  J •  The  estate  is  vested  in  the  provisional  assignee 
B  the  discharge*  Suppose  an  ordinary  case,  and  that 
iog  order  had  been  made>  and  the  estate  had  been 
iDd  there  was  a  surplus;  would  there  be  do  power  to 
1  the  surplus  f]  In  such  a  case  a  prisoner  does  not  get 
'  the  jurisdiction  of  the  Insolvent  Court;  if  he  has  any 
quent  property,  his  creditors  may  again  bring  him 
3  the  Court. 
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rd  Denman  C.  J. — The  argument  proceeds  on  the 
id  that  the  order  was  a  nullity.  It  seems  clear  that 
ourt  had  jurisdiction  to  make  it. 


rrLBDALB  J. — On  the  2dd  October  Acton  petitions 
nsolvent  Courts  on  the  26th  the  insolvent's  estate  and 
s  are  vested  in  the  provisional  assignee  by  an  order  of 
[3ourt;  and  on  the  24th  November,  by  another  order, 
ir«  ttsted  in  Actoii,  If  we  now  say  that  this  latter 
ig  order  is  a  mere  nullity,  the  effedl  ^ou\d  be,  that  all 
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previous  proceedings  of  the  Insolvent  Court  would  be  ren- 
dered null.     If  that  Court  had  done  wrong  in  making  the 

KiTCniNG         ,  ,  t  .     .  1  .         /.  •  I  -I 

V.  latter  order^  this  is  not  the  mode  of  setting  them  right. 

Croft. 

Williams  and  Coleridge  Js.  concurred. 


Rule  refused. 


Saturday,  The  QuEEN  V.  The  Inhabitants  of  East  Winch. 

Nov.  Uih. 

A  yearly  ser-  ON  appeal  to  the  Quarter  Sessions  for  the  county  of  Nor- 

niRster's  house  ^^'^  against  an  order  of  removal  of  a  pauper  to  the  parish 

from  illness  of  East  Winch,  the  sessions  confirmed  the  order,  subject  to 

before  the  end  ,  .   .         r  t  -    r^  i      i-  «       • 

of  the  year,  the  opinion  of  this  Court  on  the  following  case: — 

•"^  ''"?"'  "h"^        "^^^  pauper  Robert  Griggs  was  living  in  East  Wbch, 

father's  house  the  place  of  his  father's  settlement.     He  was  let  by  bis 

il!irUh!the"rL  ^''^^'^^  ^^^"^^^  ^'^  Michaelmas  Day,  1791,  to  one  Ifillim 

he  remained  to  Kiiig/Us  of  the  parish  of  Licziate  from  such  Old  Michaelmas 

year,  his  mns>  ^^y  ^iH  the  following  Old  Michaelmas  Day,  at  the  wages 

ter  supplied  q{  i^/q  guineas  and  his  board  and  lodging.    He  entered  soch 

him  with  food  •         i    i        •        ,        .  •  •  .1 

and  medical  service  and  continued  therein,  sleeping  at  his  master  s  house 

attendance  for  j^^  Leziate  until  about  a  week  after  the  next  Midsummer, 
the  entire  pe- 
riod he  was  when  he  was  taken  ill,  and  being  unable  to  work  was  sent 

pafd"hmi*^  by  his  master  to  remain  at  his  father's  house  at  East  Winch 

wages  for  the  till  well  enough  to  return  to  his  work,  and  during  such  time 

Held)  that  the  he  received  victuals  from  his  master,  and  was  attended  bj  a 

pauper  gained  njedical  man  at  his  master's  expense.     Having  continued 

a  settlement  ,  .    1        1.  i 

by  hiring  and  unable  to  work  during  the  remainder  of  the  year,  he  did  not 

"a'^r^^wV  »  return  again  to  sleep  at  his  master's,  and  after  the  expira- 

he  resided  tiou  of  his  year  he  received  his  wages  for  the  whole  year. 

ness.  '  If  the  Court  should  be  of  opinion  that  the  pauper  did  not 

obtain  a  settlement  in  the  parish  of  Leziate  then  the  order 

of  sessions  was  to  be  confirmed. 


B.  Andrews  and  Palmer,  in  support  of  the  order  of  seft* 
sions,  were  not  called  upon. 
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Gurdan  and  O^Malley  contri.     This  case  is  governed         i840. 

lUs  V.  Sutton  (a),  where  a  yearly  servant,  before  the  end       ^■^■•v^^^ 

the  year  being  deprived  of  his  reason,  was  taken  home  t;. 

his  father,  who  lived  in  a  different  parish,  and  who  re-  Jj»^»»^»J-onts  of 
'  \  '  East  Wincu. 

ved  the  wages  for  the  whole  year,  and  it  was  held  that  the 
vant  acquired  a  settlement  in  his  master's  parish,  though 
the  remainder  of  the  year  he  continued  with  bis  father, 
is  case  was  cited  in  Rex  v.  Dremerchion  (b),  which, 
ugh  apparently  at  variance  with  Rex  v.  Sutton  {a),  does 
expressly  overrule  it.  The  cases  of  Rex  v.  St.JameSf  in 
ry  St.  EdmumTs  (c)  and  Rex  v.  St.  Lawrence  Ludlow  (jJ) 
«  cases  of  accidents,  and  it  was  held  that  the  paupers 
-e  not  removable  under  the  13  &  14  Car.  2,  c.  12,  as  they 
not  come  to  the  parish  to  settle  or  inhabit. 

liord  Denuan  C.J. — If  I  had  any  reason  to  suppose 
t  our  decision  in  this  case  would  have  the  effect  of  raising 
ibta  as  to  the  law  of  settlement,  I  would  hesitate  before 
^ided  that  the  pauper  had  not  acquired  a  right  of  settle- 
it  in  his  master's  parish ;  but,  so  far  from  holding  that 
Dion,  I  think  we  should  appear  rather  to  create  doubts 
introducing  this  exception  to  the  general  rule,  in  the 
sent  case.  While  the  pauper  resided  in  the  father's  pa- 
I  the  contract  of  service  was  in  force,  and  the  pauper 
led  a  settlement  in  his  father's  parish  by  residing  there, 
e  opinion  expressed  on  the  present  question  in  Rex  v. 
Hon  (a)  was  extrajudicial. 

LiTTLEDALE,  WiLLiAMS,  and  CoLERiOGE  Js.  coucurrcd. 

Order  of  Sessions  confirmed. 

(«)  5  T.  R.  657.  (c)  10  East,  «5. 

{h)  3  B.  &  Adol.  420.  (d)  4  B.  &  Aid.  660. 
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Saturda^f 
November  7lh» 

Where  chat- 
tels are  depo- 
sited with  a 
party  who 
claims  a  lien 
on  them,  after 
notice  from 
the  bailor  of 
the  sale  of  the 
chattels  to  a 
third  party, 
the  bailee 
cannot  as 
against  the 
vendee  claim 
a  further  lien 
in  respect  of 
a  debt  incurred 
to  him  by 
the  bailor  after 
such  notice, 
though  the 
chattels  re- 
main in  his 
books  in  the 
name  of  the 
bailor. 


Barry  v.  Longmore. 

XROVER.  The  cause  was  tried  at  Guildhall  before  Lord 
Denman  C.  J.  when  it  appeared  that  a  quantity  of  paper 
bad  been  delivered  by  one  Hunt  to  the  defendant,  a  wharf- 
inger, in  July,  1839i  to  be  retained  in  defendant's  custodj, 
and  that  about  the  same  period  Hunt  was  indebted  to  the 
defendant.  Shortly  afterwards  the  plaintiff  purchased  the 
paper  from  Hunt,  but  without  obtaining  any  delivery  order 
from  him  on  the  defendant.  Hunt,  howevefi  called  on  the 
defendant  and  informed  him  of  the  sale,  but  the  paper  still 
remained  in  Hunt^s  name  on  the  defendant's  books.  In  Octo- 
ber a  meeting  of  i7t/;i^'«  creditors  was  convened,  when  the 
plaintiff  claimed  the  paper  and  made  a  tender  of  the  aroooDt 
of  HunCs  debt  to  the  defendant  up  to  the  time  when  Emi 
had  given  the  defendant  notice  of  the  sale;  the  latter  claimed 
a  lien  on  the  paper  in  respect  of  a  debt  contracted  by  Hurd 
after  notice  of  the  sale,  and  refused  to  deliver  the  paper, 
except  upon  payment  of  the  whole  debt,  upon  which  the 
plaintiff  brought  the  present  action.  The  plaintiff  reco- 
vered a  verdict,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 


Piatt  now  moved  accordingly,  and  contended  that  the 
defendant  was  entitled  to  a  lien  on  the  paper  so  long  as  it 
remained  in  the  name  of  the  bailor.     The  usage  is,  when  a 
party  sends  goods  to  a  wharf,  which  are  afterwards  sold  by 
sample,  that  a  delivery  order  is  given  by  the  vendor  to  the 
vendee,  which  is  presented  to  and  lodged  with  the  wharf' 
inger,  and  thereby  the  wharfinger  is  protected  from  any 
claim  on  the  part  of  the  vendor,  and  the  goods  are  then  en- 
tered in  the  books  of  the  wharfinger  in  the  name  of  the 
vendee.    Here  no  step  of  this  description  was  taken  by  the 
plaintiff,  no  entry  was  made  in  his  name,  but,  when  the 
defendant  was  in  difficulties,  the  plaintiff  then  claims  tb^ 
property.     The  property  in  the  paper  did  not  pass  by  ^^ 
statement  of  Hunt  to  the  wharfinger. 


Barrt 

V, 
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LiTTLEDALE  J. — The  question  here  is  whether  the  de- 
tndant  can  claim  a  lien  on  the  paper  for  a  debt  contracted 
y  HwU  after  the  defendant  had  notice  of  the  sale  to  the 
laiotiff — it  seems  to  me  he  cannot ;  it  is  true  there  was  Lokcmore. 
o  order  for  delivery,  but  inasmuch  as  the  sale  was  notified 
>  the  defendant  such  order  was  unnecessary ;  the  notice 
omes  to  the  same  thing. 

Williams  and  Coleridge  Js.  and  Lord  Denman  C.J. 
OQCttrred. 

Rule  refused. 


P]6EON  and  another  v.  Osborn.  Monday, 

fy  Nov,  16<A. 

^HARNOCK  moved  for  a  rule,  calling  upon  the  defend-  To  a  declara- 
nt to  shew  cause  why  the  order  of  a  learned  judge,  bearing  ^'°||J  ^^!  ^??^^ 
late  the  23d  June  last,  should  not  be  rescinded,  and  the  fendant  plead- 
lemorrer  thereby  set  aside  restored*  goods^were 

The  declaration  was  in  assumpsit  for  goods  sold  and  suld  with  the 
elivered.  Plea:  that  the  goods  in  the  third  count  mentioned  vitybyoneH. 
ftre  with  the  knowledge,  privity  and  consent  of  the  plain-  ^?  the  owner 

*.  thereof;  that 

iffs,  sold  and  delivered  to  the  defendant  by  one  W,  Hoodf  defendant  had 
eing  then  the  agent  and  factor  of  and  for  the  plainliflfs,  in  "j^^f  "h^^^S 
is  the  said  Hood's  own  name,  as  the  true  and  sole  owner  belonged  to 
bereof,  and  as  and  for  his  the  said  Hood*s  own  goods,  and  andthatlhede- 
bat  the  plaintiffs  did  not  appear,  nor  were  they  known  by  fendant  had  a 
be  defendant  at  or  before  the  time  of  the  said  sale  or  deli-  h.    Replica- 

ery  of  the  said  goods  to  the  defendant,  as  the  proprietors  ^^°"»  ^^*^  ^^^ 

.     .«•  ...  goods  were  not 

•f  tlie  same,  or  that  they  the  plaintiffs  were  in  anywise  inter-  sold  with  the 

sted  therein.     And  the  defendant  says  that  he  then  bought  5|^]"bfH.''M 
nd  accepted  the  goods  of  and  from  Hood  as  the  proper  the  owner 
(oods  of  Hood,  and  that  credit  for  the  goods  was  then  given  Courtset  aside 
)y  Hood.     Averment:  that  Hood,  at  the  time  of  sale,  was  »  demurrer  to 
indebted  to  defendant  in  a  large  sum  for  goods  sold,  out  of  tion,  as  frivol- 
which  the  defendant  offered  to  set  off,  &c.     Verification.      ^^^' 
Replication :  that  the  goods  in  the  above  plea  mentioned 
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1840.         were  not  with  the  knowledge,  privity  or  consent  of  the  plain- 
tiffs sold  and  delivered  to  the  defendant  by  the  said  Hood 
in  his  Hood*s  name,  as  the  true  and  sole  owner  thereof,  and 
as  and  for  his  the  said  Hood^t  own  goods,  modo  et  forma. 

Special  demurrer,  on  the  ground  that  the  replication  con- 
tained a  negative  pregnant. 

On  a  summons  before  Coleridge  J.,  the  learned  judge 
ordered  the  demurrer  to  be  set  aside  as  frivolous. 

Chaniock  contended  that  the  replication  contained  a  nega« 
tive  pregnant,  as  it  admitted  that  the  goods  were  sold  by 
Hood  as  his  own  goods,  and  therefore  was  like  the  case 
where  in  trespass  for  entering  the  plaintiff's  house  the  de- 
fendant pleaded  that  he  entered  by  the  leave  of  the  plaintiff's 
daughter,  and  the  replication  alleged  that  he  did  not  enter 
per  licentiam  suam:  Myn  v.  Cole  (a).  So  where  defendant 
pleads  that  the  cattle  died  in  a  pound  overt,  by  the  defoolt 
of  the  plaintiff,  and  the  plaintiff  replied  that  the  cattle  did 
not  die  in  a  pound  overt,  this  is  bad  as  a  negative  pregnant: 
Bac.  Abr.  Pleas  and  Pleading,  Negative  Pregnant,  (16). 

Lord  Denman  C.  J. — It  seems  clear  that  this  is  a  frivol* 
ous  demurrer. 

LiTTLBDALE  J. — The  replication  is  quite  correct.  The 
plea  consists  of  two  parts ;  it  alleges,  first,  that  the  goods 
were  sold  by  Hood  as  his  own,  with  the  privity  of  the 
plaintiffs ;  and  secondly,  that  Hood,  at  the  time  of  the  sale, 
was  indebted  to  the  defendant.  The  plaintiffs,  by  their 
replication,  wish  to  deny  the  first  of  these  allegations; 
and  in  what  other  way  are  they  to  do  so  than  in  that  which 
they  have  adopted  i  If  they  had  replied  the  sale  by  them- 
selves as  owners,  absque  h6c  that  Hood  sold  with  the  plain- 
tiffs' privity,  there  could  have  been  no  objection  to  that;  and 
the  replication  as  it  stands  amounts  to  the  same  thing. 

Williams  J.  concurred. 

(a)  Cro.  Jac.  87;  2  Wms.  Saund.  31 9>  note  (6). 
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Coleridge  J. — It  appears  to  me  that  the  allegation  in 
I  replication  is  equivalent  to  the  plaintiffs  saying,  "  \vc 
ny  that  the  sale  by  Hood  took  place  with  our  privity." 

Rule  refused. 


Fisher  v.  Ford.  Tuetday, 

Nov.  Wtk, 
OVENANT.     The  declaration  (dated   the  7th  May)  The  plaintiff 

itaiued  the  following  excuse  for  profert,  "  which   said  n'fiegc^d'JIJ^cx- 
enture,  sealed  &c.,  being  in  the  possession  of  the  defend-  cuse  for  pro- 

9  the  plaintiff  cannot  produce  the  same  to  the  Court  deed,  *<  Aei'i^ 

^^*'  in  the  posses- 

sion or  the  do* 
Plea  (dated  the  21st  June):  that  the  said  indenture  16  uot  fendant,"  ihe 

the  possession  of  the  defendant  modo  el  forma.  plaintiff  was 

\  ^   ,  *^  unable  to  pro- 

Special  demurrer  and  joinder.  duce  it: — 

Held,  that  a 
plea  which 
Buil  in  support  of  the  demurrer.     The  statement  in  the  stated  only 

t  plea  is  not  an  answer  to  the  declaration;  it  does  not  « if  not  in  die 

>ear  that  the  defendant  had  not  the  deed  in  his  possession  possession  of 
•        •  rill*  I      f^  F>  /I      "^®  defendant 

ihe  time  of  the  declaration,     in  hvam  v.  rros$ei'(a)  the  modo  et 

iendant  pleaded  a  plea  of  set-off,  stating  the  set-off  as  if  (J^J^     *"** 

mly  existed  at  the  time  of  the  plea^  and  it  was  decided 

t  the  plea  was  not  sufficient,   inasmuch    as  it  should 

re  alleged  that,  at  the  period  of  the  commencement  of 

action,  the  plaintiff  was  indebted.     That  decision  is 

tlogous;  the  plea  applies  to  the  21st  of  June,  the  date 

the  plea,  whereas  it  ought  to  apply  to  the  time  of  the 

Jaration,  viz.  the  7th  May.     No  certain  issue  could  be 

en  upon  the  plea,  the  statements  in  it  being  quite  con* 

;ent  with  the  fact,  that  the  defendant  had  the  deed  at  the 

mnencement  of  the  action,  but  got  rid  of  it  before  the 

teof  the  plea.     [Lord  Denman  C.  J.  Your  argument  is 

opiy  that  the  allegation  in  the  plea  does  not  apply  to  the 

ae  mentioned  in  the  declaration,  and  so  is  no  excuse.] 

(a)  3  T.  R.  186. 


FlSULB 
V, 
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1840.  Warren  contrd.     The  plaintiff  in  his  declaration  takes 

upon  himself  to  aver  that  he  is  unable  to  make  profert,  and 
it  lies  upon  him  to  shew  a  proper  excuse  for  not  doing  m. 

Ford.  According  to  the  rule  given  in  I  Chit,  Plead.  522(a), 
''  where  the  time  is  not  materiali  the  pica  should  follow 
the  day  mentioned  in  the  declaration ;"  in  the  plea  the 
defendant  says  he  has  not  the  deed  ^*  in  manner  and  form/' 
which  can  only  be  taken  to  mean  the  manner  and  form  in 
which  it  was  alleged  in  the  declaration,  "  the  excuse  fortbe 
omission  of  profert  must  be  stated  according  to  the  fact,'* 
1  Chit.  Plead.  365(5);  the  plaintiff  therefore  need  not  have 
proved  more  than  that  the  deed  was  in  the  possession  of 
the  defendant  at  the  time  of  the  declaration.  In  JBaun  v. 
Arnold {c),  the  defendant,  in  an  action  upon  a  bill  of  a- 
change,  pleaded  that  the  plaintiff  had  indorsed  the  bill  to 
another  party,  and  that  the  defendant  was  and  still  is  liable 
to  pay  the  amount  to  such  other  party ;  the  replication  stated 
that  at  the  commencement  of  the  suit  the  plaintiff  was  and 
still  is  the  holder  of  the  bill.  On  special  demurrer  to  this 
replication,  on  the  ground  that  it  sought  to  raise  an  issue 
whether  any  other  party  was  such  holder  at  the  date  of  the 
replication,  and  that,  if  the  replication  put  in  issue  the  fact 
whether  any  other  than  the  plaintiff  were  such  holder  at  the 
lime  of  such  plea  being  pleaded,  the  issue  raised  was  imma- 
terial, the  Court  decided  it  was  no  answer  to  the  plea,  and 
that  it  raised  an  immaterial  issue. 


Per  CuRiAM(d)  — 


Judgment  for  the  plaintiff. 


(a)  6th  ed.  (d)  Lord  Benman  C.  J.,  mk- 

(6)  6th  ed.  daUy  WUlianu  and  Coleridge  Si' 

(c)  8  D.  P.  C.  356. 
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le  Queen  v.  Stewart  and  another.  Monday, 

November  9th, 
'in  Hilary  term  last  (January  24)  obtained  a  rule  Overseers  are 

»0Q  the  defendants,  who  were  overseers  of  the  n«J^  hound, 

'  either  by  com- 

ic parish  of  St.  George,  Hanover  Square,  Mid-  mon  law  or 

shew  cause  why  a  mandamus  should  not  issue,  ^  g*^^  ^^^' 

mg  them  to  remove  from  St.  George's  Hospital  a  pauper  set- 

le  county,  and  to  cause  to  be  interred,  the  body  of  parUh,  who 

^haw,  deceased.     It  was  part  of  the  rule  that  the  dies  in  the 
.1  .  .  ,1  r    1      parish,  but  not 

Hid  be   at  once   mterred  at    the  expense  of  the  m  any  parish 

of  St.  George's  Hospital,  the  overseers  of  the  house. 
lertaking  not  to  take  any  advantage  of  the  'body 
en  so  interred,  and  to  reimburse  the  hospital  if 

should  be  of  opinion  that  the  overseers  were 
remove  and  inter  the  body. 

lie  was  obtained  on  affidavits  made  the  21st  of 
tst,  by  George  Kershaw,  the  husband  of  the  de- 
id  of  Mr.  Locke,  clerk  to  St.  George's  Hospital. 
St  deponent  stated,  that  he  and  the  deceased,  in 
>U8  July,  resided  in  the  parish  of  St.  George ; 
le  same  month  the  deceased  was  received  as  an 

in  St.  George's  Hospital ;  that  she  remained 
ber  death,  which  took  place  on  the  17th  January 
id  that  her  body  remained  there  unburied  in  con- 
of  deponent  being  unable  from  poverty  to  take 
bury  the  same;  that  deponent  still  resided  in  the 
St.  George,  and  had  been  relieved  by  that  parish 
years  preceding,  and  believed  himself  to  be  set- 
• 

H:ke  in  his  affidavit  stated,  that  the  president, 
dent,  treasurers  and  governors  of  St.  George's 
were  incorporated  by  an  act  of  4  WW.  4,  intituled 
to  incorporate  the  Subscribers  to  Saint  George's 
at  Hyde  Park  Corner,  and  for  better  enabling 
larry  on  their  charitable  designs."     That  the  de- 
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1840.        ceased  at  the  time  of  her  death  was  possessed  of  no  pro- 

J^"^^^^^      perty  whatever. 

The  Queen     *^  .  .  ,      ^ir     ^t  ..  ,    i     ^ 

V,  in  opposition  to  the  rule  Mr.  Lhappell,  vestry  cierk  of 

Stewabt.     iijg  parish  of  St.  George, 

Deposed,    that   in  the   year   1838   several   applications 
were  made  to  the  vestry  of  the  said  parish  by  the  governors 
of  St.  George*s  Hospital   respecting   the   burial  of  poor 
persons  who  had  died  in  the  said  hospital,  in  consequence 
of  which  the  subject  was  taken  into  consideration  bj  the 
vestry  and  an  investigation  made,  by  which  it  was  ascer- 
tained, that  in  the  original  terms  offered  to  the  public  in 
1733,  when  subscriptions  were  solicited   to  establish  St 
George's  Hospital,  the  promoters  expressly  undertook  to 
bury  all  those  dying  therein   whose  friends  were  not  able 
to  bury  them,  as  appears  by  one  of  the  original  laws  of 
the  said  hospital ;  that  the  patients  who  died  in  the  said 
hospital  from  the  period  of  its  institution  were  buried  in 
the   parish  burial  ground  at  the  expense  of  the  funds  of 
the  said  hospital,  until  the  year  1746,  when  the  number  of 
patients  having  greatly  increased,  that  mode  of  burial  was 
found  to  be  attended  by  so  much  inconvenience,  that  the 
governors  of  the  hospital,  at  the  instance  of  the  officers  of 
the  parish,  provided,  at  the  cost  of  the  hospital,  a  piece  of 
ground   for   a  burial   place  in   the  parish  of  KensingtOD) 
which  continued  to  be  used  as  the  burial  place  of  the  hos- 
pital until  the  year  18£o,  when  the  governors  of  the  hos- 
pital disposed  of  the  same  for  the  sum  of  3000/.,  and  that 
the  governors  of  the  hospital  had   not  provided  any  other 
burial  place  in  the  stead  thereof,  but  had  since  endeavoured 
to  depart  from  their  previous  rules  and  resolutions,  and  to 
throw  the  expense  of  the  said  burials  upon  the  rate-payers 
of  the  parish. 

That  the  governors  and  directors  of  the  poor  of  the 
parish  had  provided  two  infirmaries  in  the  workhouse  of 
the  parish,  and  had  also  appointed  five  medical  practi- 
tioners to  attend  to  the  sick  poor  in  the  parish,  whether 
belonging  to  the  parish  or  not. 
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That  by  the  accounts  of  the  district  registrars  of  the         i840. 
parish  it  appeared,  that  the  number  of  deaths  there  since    -J^^^f^^ 
the  Registration  Act  came  into  operation  in  July,  1837,  up  «. 

to  the  3 1st  December,  1839,  were  3727;  of  which  number      Stewart, 
above  709  are  registered  as  deaths  in  St  George's  Hospital. 
Mr.  J9ysoii,  clerk  to  the  parish  solicitors,  deposed,  that 
be  had  referred  to  the  original  reports  of  the  governors  of 
St.  George's  Hospital,  and  had  found  that  the  said  hospital 
vaa  founded  on  the  19th  of  October,  1733,  and  one  of  the 
or^nal  laws  of  the  institution,  as  stated  in  the  report  of 
the  prooioters  of  the  hospital  in    1734  was  as  follows: — 
"  That  no  security  be  required  for  the  charge  of  burial  in 
CMMe  of  death,  and  that  all  such  as  shall  die  in  this  house 
whose  friends  are  not  able  to  bury  them,  shall  be  buried  at 
the  eapense  of  the  house." 

Xbat  the  same  law  was  continued  by  the  governors  in 
their  subsequent  reports,  and  the  expense  of  such  burials 
included  in  the  expenditure  of  the  hospital  in  their  reports 
in  1736  and  1736;  and  that  in  their  report  for  1737  it  is 
stated,  that  no  security  for  burial  or  removal  of  patients  of 
the  said  hospital  was  desired,  nor  any  money,  gift  or  re- 
ward taken  of  them  or  their  friends  on  any  account  what- 
soever ;  that  those  who  died  in  the  hospital,  if  their  friends 
were  unable,  were  buried  at  the  charge  of  the  hospital, 
and  that  money  was  collected  as  a  separate  fund  for  cloth- 
ing such  patients  on  their  discharge  as  they  stood  in  need 
of  it,  and  furnishing  those  with  some  little  sum  of  money 
whose  distance  from  their  habitations  or  other  particular 
necessities  required  it.  That  a  similar  statement  is  con- 
tained in  subsequent  reports  of  the  said  hospital  down  to 
the  year  1747. 

That  the  more  modern  reports  of  the  governors  of  the 
hoapital  contain  similar  statements  as  to  the  burials ;  that 
in  the  report  published  in  the  year  1827  it  is  stated,  ''no 
security  for  the  burial  of  patients  is  required,  nor  any 
acDoney,  gift  or  reward  taken  from  them  or  their  friends  on 
^ojr  account  whatsoever.    Those  who  die,  if  their  friends 
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1840.         are  unable,  are  buried  at  the  charge  of  the  societj/'    And 
that  he  also  found  the  following  in  the  report  of  the  gover- 
V,  nors  of  the  hospital  published  in  1830: — "  Those  who  die, 

Stewart,  jf  j|jgjj.  friends  are  unable,  are  buried  at  the  charge  of  the 
society.^'  And  that  he  also  found  the  following  in  their 
report  published  in  the  year  1831: — "Those  who  die  are 
buried  at  the  charge  of  the  society,  when  it  is  found  that 
their  friends  are  unable  to  incur  the  expense/' 

That  he  had  carefully  examined  the  reports  of  the  other 
metropolitan  hospitals,  particularly  those  of  the  Londoo 
Hospital,  the  Westminster  Hospital,  the  Middlesex  Hos- 
pital and  the  Dreadnought  Hospital  for  seamen,  and  in  no 
instance  bad  been  able  to  discover  that  the  expense  of  the 
burial  of  the  patients  of  the  hospital  is  thrown  upon  the 
parishes  in  which  the  said  hospitals  are  situated ;  but  thit 
such  burials  are  paid  for  out  of  the  funds  of  the  hospitabi 
or  security  taken  for  the  expense  of  such  burials  from  the 
friends  of  the  patients. 

That  by  personal  application  at  the  hospitals  of  St.  Bar- 
tholomew, St.  Thomas  and  Guy's,  he  had  also  ascertained 
the  same  practice  to  prevail  at  each  of  those  hospitals. 

That  recommendatory  letters  for  patients,  printed  and 
issued  from  St.  George's  Hospital,  and  now  in  daily  use, 
contain  the  following  words: — "No  security  is  required 
should  a  patient  die  in  the  hospital." 

Bodkin  and  Doane  now  shewed  cause  (a),  and  referred  to 
Rexv.  Coleridge (h)  to  shew  that  the  subject  was  one  of 
ecclesiastical  jurisdiction,  and  to  Anonymous  (c)  to  shew 
that  parish  officers  had  no  such  general  duties  cast  upon 
them  as  the  application  appeared  to  assume. 

Sir  J.  Campbell,  A.  G.  and  Plait,  contr^,  relied  on  the 
43  Eliz.  c.  2,  and  on  the  common  law  right  of  burial,  citiog 
Com.  Dig.  Cemetery  (B),  and  on  48  Geo.  3,  c.  75,  reciting, 

(a)  Before  Lord  Btnman,  C.  J.,  {h)  3  B.  &  Aid.  806. 

liiiledale,  Williams  and  Coleridge,         (c)  3  A.  &  £.  55S. 
Ja. 
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»  provision  bath  yet  been  made  by  the  laws  now  in         1840. 

•  providing  suitable  interment  in  churchyards  or  -J^^^If^^ 
I  burial  grounds  for  such  dead  human  bodies  as  may  v. 

vn  shore  from  the  sea  by  wreck  or  otherwise."  Stewart. 

Cur.  adv.  vult. 

Denman^C.  J.  on  a  subsequent  day  in  this  term 
)er  '24)  delivered  the  judgment  of  the  Court, 
ras  an  application  for  a  mandamus  to  the  overseers 
;risfa  to  remove  the  dead  body  of  a  pauper  settled  in 
h^  who  had  died  in  St.  George's  Hospital,  from 
e,  and  to  cause  it  to  be  buried.  The  application 
le  on  behalf  of  the  hospital,  and,  although  upon 
nent  we  felt  extreme  difficulty  in  placing  on  any 
ndation  either  the  right  of  the  hospital  to  the  writ 
obligation  on  the  parish  to  do  the  act  required, 
irere  unwilling  at  once  to  discharge  the  rule,  con- 
how  long  the  practice  had  prevailed  and  been 
(d  of  burying  such  persons  at  the  expense  of  the 
ind  the  general  consequences  of  holding  that  such 
las  no  warrant  in  law. 

ai^ument  for  the  rule,  the  necessity  of  the  case, 
*ge  construction  of  the  words  of  the  statute  of  the 
and  an  inference  from  the  48  Geo.  d.  c.  7^9  for  the 
shipwrecked  bodies  cast  on  the  shore,  were  alone 
.  These  all  appear  to  us  insufficient.  In  the  last 
tatute  there  are  undoubtedly  words  from  which  it 
iferred  that  the  franiers  of  it  recognized  burials  at 
ise  of  the  parish ;  and  in  a  doubtful  case  such  re- 
might  weigh  something  in  affirmance  of  the  legal 
1  on  the  parish  to  provide  such  burials.  But  in  the 
rase  we  are  thrown  necessarily  on  the  statute  of 
I.  The  overseer  is  a  statutable  officer  dealiug 
tatutable  fund,  and  accountable  for  its  application 
able  purposes.  The  language  of  that  statute 
\  doubt;  the  relief  and   the  employment  of  the 
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chargeable  poor  are  its  objects,  the  fund  is  created  for  tfaen 
and  cannot  be  diverted  from  them  unless  to  objects  speci- 
fically engrafted  on  them  by  subsequent  statutes,  of  which 
this  is  not  one.  No  usage,  however  proper  in  itself,  or 
however  uninterrupted,  can  prevail  against  that  which  the 
plain  construction  of  a  statute  forbids;  and  we  cannot 
accede  to  the  argument  that  the  burial  of  a  pauper  receiv- 
ing relief,  but  not  dying  in  any  parish  house,  can  be  broagfat 
within  the  objects  of  the  statute  expressed  or  implied 

We  limit  the  rule  thus  purposely  ;  for  in  passing  oa  to 
the  ground  of  necessity,  we  wish  to  be  understood  as  dis- 
tinctly recognizing  its  existence,  while  we  deny  its  applies* 
tion  in  the  way  now  contended  for.  Every  person  dying  in 
this  country,  and  not  within  certain  exclusions  laid  down 
by  the  ecclesiastical  law,  has  a  right  to  Christian  boriil, 
and  that  implies  the  right  to  be  carried  from  the  place 
where  the  body  lies  to  the  parish  cemetery.  Further, 
to  use  the  words  of  Lord  Stowell  in  Gilbert  v.  &^ 
zard{a),  *'  that  bodies  should  be  carried  in  a  state  of  naked 
exposure  to  the  grave  would  be  a  real  offence  to  the  liviog 
as  well  as  an  apparent  indignity  to  the  dead."  We  have  do 
doubt  therefore  that  the  common  law  casts  oo  some  one  the 
duty  of  carrying  to  the  grave  decently  covered  the  dead 
body  of  any  person  dying  in  such  a  state  of  indigence  as 
to  leave  no  funds  for  the  purpose.  The  feelings  and  the 
interests  of  the  living  require  this,  and  create  the  duty, 
but  the  question  is  on  whom  it  falls.  It  is  enough  for  the 
discharge  of  this  rule  to  say  that  it  is  not  cast  upon  the 
overseers,  where  the  death  does  not  take  place  under  the 
roof  of  any  parish  house. 

But  the  principles  above  laid  down  seem  to  point  to  an 
important  distinction,  and  we  think  it  right  in  the  present 
case,  with  a  view  to  the  extensive  consequences  of  our 
decision^  ;^  state  it.  It  should  seem  that  the  individual 
under wbdse  roof  a  poor  person  dies  is  bound  to  carry  the 
body  decently  covered  to  the  place  of  burial.     He  cannot 

(d)  3  Ilagg  Cods.  Rep.  344. 
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keep  the  body  anburied,  nor  do  any  thing  which  prevents 
Christian  burial ;  and  he  cannot  therefore  cast  it  out  so  as 
to  expose  it  to  violation,  or  to  offend  the  feelings  of  the 
living,  and  for  the  same  reason  he  cannot  carry  it  uncovered 
to  the  grave.  It  will  probably  be  found,  therefore,  that 
where  a  pauper  dies  in  any  parish  house,  poor  house  or 
mibn  house,  that  circumstance  casts  on  the  parish  or 
tiDton,  as  the  case  may  be,  the  duty  of  burying  the  body, 
not  by  virtue  of  the  statute  of  Elizabeth,  but  on  the  prin- 
-  ciples  of  the  common  law. 

In  the  present  case,  however,  the  same  principles  would 
ladier  cast  the  burden  on  the  hospital  than  the  parish,  and 
form  an  additional,  though  not  a  necessary  reason,  for  refus- 
ii^  the  writ 

Rule  discharged. 
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Browne  v.  Dawson  and  others.  Tuesday^ 

pp  Nov,  17M. 

1  RESPASS  quare  clausum  fregit.    Second  plea,  that  the  The  plaintiff 

premises  were  not  the  premises  of  the  plaintiff,  and  issue  ^'^^/^'^ter  of 
thereon.  which  was  un- 

The  case  was  tried  before  hord  JDenman, C.J.  at  the  onru^er^""^ 
Merionethshire  summer  assizes,  1840,  when  a  verdict,  under  and,  as  such, 

the  direction  of  his  Lordship,  was  found  for  the  defendants,  occup/a  * 

school  house. 

Jervis  in  the  Michaelmas  term  following(0)  moved  for  had  drawn  up 

certain  rules, 

(«)  November  4th,  before  Lord  Denman  C.  J.,  LiitUdale,  WUliam  ®"®  ?/  ^^i^^ 
J  ',  ,    . ,      T  provided  for 

•DdCofe«**,J..  themaiter'. 

dismissal  in 
case  of  misconduct.  In  pursuance  of  this  rule  the  trustees  on  the  28th  June  dismissed 
tbe  pluntiff,  who  acquiesced  in  the  dismissal,  and  the  school  was  then  peaceably  taken 
possession  of  by  the  trustees,  and  locked  up.  On  the  following  day  the  plaintiff  re-en- 
tered by  force.  On  the  11th  July  he  was  ejected  by  the  trustees.  To  trespass  against 
tbem  for  soch  eviction,  the  trustees  pleaded  that  the  plaintiff  was  not  possessed. 

Heldy  1.  That  the  plaintiff  having  re-entered  by  trespass,  had  not  by  the  very  act  of 
die  trespass  acquired  possession,  within  the  meaning  of  the  plea,  against  the  trustees, 
iriio  haaoeferacc^aiesced  in  his  re-entry. 

3.  That  tbe  written  rules  for  the  regulation  of  the  school  were  not  an  agreement 
inthia  the  Stamp  Act. 
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a  new  trial.  The  facts  of  the  case  and  the  grounds  of  the 
motion  will  appear  from  the  following  judgment^  which 
was  now  delivered  by 

Lord  Den  MAN  C.  J. — Three  points  were  made  bj 
Mr.  Jervis  for  a  new  trial  in  this  case.  The  plaintiff  bid 
been  master  of  a  school,  which  uas  under  the  control  of 
certain  trustees,  and,  as  such,  had  been  allowed  to  occupy 
a  school  house,  the  subject  of  the  alleged  trespass :  tbii 
had  been  built  by  a  separate  subscription,  but  it  was  ad- 
mitted that,  for  the  purposes  of  this  cause,  it  must  be 
considered  as  part  of  the  school  premises,  and  equally 
within  the  control  of  the  trustees.  In  1833,  and  after  tbe 
plaintiff's  appointment,  they  had  drawn  up  certain  rules ; 
one  of  them  provided  for  the  master's  dismissal  in  case  of 
disobedience  to  the  rest,  and  these  rules  the  plaintiff  had 
signed.  For  some  alleged  misconduct  or  unfitness  for  his 
ofRce  he  had  been  dismissed,  and  acquiesced  in  his  dis- 
missal. This  took  place  on  the  28th  June.  The  premises 
were  then  peaceably  taken  possession  of  by  the  trustees 
and  locked  up.  On  the  29th  the  plaintiff  returned,  and 
re-entered  by  force.  On  the  4th  of  July  he  was  required 
by  notice  to  depart,  and  persisting  in  remaining  there 
he  was  ejected  on  the  llth,  for  which  this  action  was 
brought. 

The  verdict  passed  for  the  defendants  on  the  second  plea, 
which  denied  the  plaintiff  *s  possession,  the  jury  having  been 
directed,  that,  if  the  plaintiff  went  out  freely,  and  gave  up 
possession  on  the  28th  of  June,  he  was  not,  under  tbe 
circumstances,  to  be  considered  in  possession  within  tbe 
meaning  of  the  plea  on  the  1 1th  of  July. 

It  was  first  objected  that  the  written  rules  could  not  be 
read  in  evidence  unstamped  ;  that  they  were  the  terms  and 
conditions  on  which  the  plaintiff  held  his  situation;  that 
they  therefore  constituted  an  agreement,  and  ought  to  have 
been  stamped  as  such.  We  are  of  opinion  that  there  is  no 
ground  whatever  for  calling  them  an  agreement  within  the 
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Stamp  act :  no  pecuniary  value  can  be  set  upon  them ; 
such  instruments  must  be  numberless,  and  must  have  been 
and  will  be  produced  on  trials  again  and  again ;  it  never 
has  been  the  practice  to  stamp  them,  and  to  insist  on 
stamping  them  would  be  full  of  inconvenience. 

It  was  then  said  that  at  all  events  the  trustees  could  not 
dismiss  the  plaintiff  in  the  middle  of  a  quarter  without 
cmlling  on  him  for  his  defence.  What  was  the  precise 
tenure  by  which  he  held  his  office  did  not  appear  dis- 
tinctly, but  the  facts,  and  his  own  acquiescence^  seem  to 
shew  that  he  held  during  good  behaviour.  That  acquies- 
cence, however,  is  an  answer  to  this  objection ;  and  it  is 
but  justice  to  add  that  there  is  no  foundation  for  imputing 
hardship  or  injustice  to  the  trustees. 

The   most  important  objection,   however,   was  to   the 
direction  given  to  the  jury  with  regard  to  the  meaning  of 
the  second  plea.     Mr.  Jervis  urged,  that  the  considera- 
tions which  that  involved  were  not  open  to  the  defendants 
under  the  language  of  the  plea ;  that  they  must  be  consi- 
dered as  wrong-doers,  as  they  set  up  no  title,  and,  there- 
fore,  that,   as   against   them,   the   barest   possession  was 
enough  for  the  plaintiff;   and   Heath  v.  Milward(a)  was 
cited  in  support  of  this  argument.     We    think  that  case 
well  decided,  and  agree  that  the  question  of  title  is  not  to 
be  raised  on  a  plea  of  possession.     We  agree  also,  that 
this  action   is   possessory,   and    that   possession   is   suffi- 
cient for  the  plaintiff  in  trespass  against  a  wrong-doer. 
But  these  elementary  principles  must  be  understood  rea- 
sonably ;    a  mere    trespasser  cannot,  by  the  very  act  of 
trespass,   immediately,    and    without    acquiescence,    give 
himself  what  the  law  understands  by  possession,  against 
die  person  whom  he  ejects,  and  drive  him  to  produce  his 
title,   if  he  can,   without  delay,  reinstate   himself  in    his 
former  possession.      Here,  by  the   acquiescence   of  the 
plaintiff,  the  defendants  had   become  peaceably  and  law- 
fully possessed   as  against  him ;   he   had   re-entered  by  a 

(a)  2  Bing.  N.  C.  98;  S.  C.  2  Scott,  160. 


367 


1840. 


368 


1840. 


CASES  IN  THE  QUEEN  8  BENCH, 

trespass ;  if  they  had  immediately  sued  him  for  that  tres- 
pass, he  certainly  could  not  have  made  out  a  plea  denjing 
their  possession.  What  he  could  not  have  done  on  the 
1st  of  July,  he  could  as  little  have  done  on  the  11th;  for 
his  tortiously  being  on  the  spot  was  never  acquiesced  io 
for  a  moment,  and  there  was  no  delay  in  disputing  it. 
But,  if  he  could  not  have  denied  their  possession  in  the 
action  supposed^  it  follows  clearly  that  they  might  denj 
his  in  the  present  action,  for  both  parties  could  not  be  in 
possession. 

We  think,  therefore,  that  the  direction  and  the  ?erdict 
were  right,  and  there  will  be  no  rule. 

Rule  refused. 


Tuaday,  ABRAHAMS  V.  SkINNER. 

Nov.  17th. 

The  defendant  XHIS  was  an  action  by  the  indorsee  against  the  acceptor 

as  acceptor       ^^  ^  ^^^^  ^^  exchange,  dated   14th  August,  1835.    Plea: 

upon  a  blank     qqu  accepit. 

bill  stamp  be-  t«tt^         t       itx  ^t^ 

fore  the  pass-        At  the  trial  before  Lord  Denman  C.  J.  (at  the  sittings 

%itW7  ^^^  London,  after  Mich.  T.  1838),  it  appeared  that  the  bill 
by  which  new  had  been  accepted  by  the  defendant  in  blank  (there  being 
w'lrtt^tutedTor  "^  drawer's  name  to  it  at  the  time)  about  June,  1833.    On 

those  previ-  the  1 1  th  October,  in  the  same  year,  the  3  &.  4  Will.  4,  c  97i 
oiislv  in  use.  .  .         ,  •         . «      r      i  •  i       i        . 

After  the  day   came  into  operation,  by  section  17  of  which   the  stamp 

appointed  for    commissioners  were    authorized  to  fix  a  day,  by  notice  in 

that  act  to  .  j 

come  into  ope-  the  Gazette,  after  which  new  stamps  were  to  be  used  and 

othe"'^rt^  -  ^^^  ^^^  ^^^^  ^^  become  inoperative.  The  drawings  the 
lars  requisite  amount,  and  the  other  requisites  of  the  bill  in  question, 
the  paper  a      were  added  after  the  day  fixed  for  the  discontinuance  of  the 

bill  of  ex-        q|(J  stamp.     The  question  was,  whether  the  bill  was  pro- 
change  were  i    .      •         i        i  i  rr.i      .         /•        t    ■ 
added :  Held^   perly  stamped,  having  the  old  stamp,      i  he  jury  found  that 

that  It  ^a*no^  the  bill  was  not  complete  at  the  time  the  act  passed,  but 
at  the  time  the  was  only  a  paper  with  a  bill  stamp  and  a  blank  acceptance 
murwritten      upoD  ^M  ^^^  ^hey  returned  a  verdict  for  the  defendant. 

upon  it,  and 

therefore  that  the  old  stamp  was  insufficient. 
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Jervis  had  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintifF,  on  the  authority  of  Smtith  v.  Mingay  (a),  against 
which^ 

Humfrey  shewed  cause  (fi),  and  relied  upon  Doumes  v. 
ltiehardson{c). 

The  arguments  are  fully  stated  and  commented  upon  in 

_  m 

the  judgment  of  the  Court,  which  was  delivered  on  the  last 
day  of  this  term  by 
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Lord  Dbnman  C.  J. — ^This  was  an  action  on  a  bill  of 
exchange  against  the  acceptor,  and,  the  issue  being  on  the 
acceptance,  a  verdict  passed  for  the  defendant,  upon  an 
objection  to  the  stamp.  The  date  of  the  bill  was  August, 
1835,  and  it  bore  a  stamp  impressed  by  a  die  which^  under 
the  3  &  4  Will,  A,  c.  91  f  8. 17»  the  commissioners  of  stamps 
had  ordered  to  be  discontinued  in  1833.  Upon  the  evi- 
dence at  the  trial,  it  must  be  taken  that  the  acceptance  had 
in  fact  been  written  in  blank  upon  the  paper  before  the 
discontinuance  of  the  stamp,  and  the  instrument  completed 
afterwards.  The  question  was,  whether,  under  these  cir- 
cumstances, the  stamp  was  now  available ;  and  we  are  of 
opinion  that  it  was  not. 

The  section  of  the  statute  in  question  provides  that  **  all 
ioftruments,  for  the  stamping  of  which  any  new  die  shall 
have  been  provided,  and  which,  after  the  day  so  fixed,  shall 
be  written  or  printed  upon  paper,  stamped  with  any  other 
die  than  the  new  die  so  provided,  and  also  all  such  instru- 
ments which,  having  been  written  or  printed  on  paper, 
stamped  as  last  aforesaid,  shall  not  have  been  executed  or 
signed  by  any  party  thereto,  before  or  upon  the  said  day  so 
fixed  ms  aforesaid,  shall  respectively  be  deemed  to  be  written 
or  printed  on  paper  not  duly  stamped,  as  required  by  law." 
Upon  the  day  when  the  old  stamps  were  discontinued, 

(a)  1  Mau.  &  S.  87.  ridge  Js. 

{¥)  Before  Lord  Denman  C.  J.,         (e)  5  B.  &  Aid.  674;  S.  C.  1  D. 
UUtUiale,    WilUami    and    Cole-      &  R.  339. 


Abrahams 
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1840.         the  bill  in  question  had  in  fact  no  existence;  the  defend- 
ant's name  was  written  on  a  piece  of  paper,  and  be  had 
V.     '     given  authority  to  some  one  to  make  him  liable  as  acceptor 
Skikker.      Qf  ^  future  bill,  to  any  amount  which  the  stamp  then  on  the 
paper  would  cover;  but  whether  it  ever  would  become  a 
bill,  and,  if  so,  to  what  amount,  and  at  what  date,  and  in 
favour  of  whom,  was  uncertain.     Everything  that  consti- 
tutes a  bill  of  exchange,  except  the  name  of  a  drawee,  writ- 
ten by  himself,  was  written  after  the  day  in  question— the 
drawer,  the  amount  drawn  for,  the  time  limited  for  its  run- 
ning to  maturity,  the  person  in  favour   of  whom  drawn. 
Independently  of  any  doctrine  of  relation,  it  is  clear  there- 
fore that  this  bill  falls  directly  within  the  words  and  mean- 
ing of  the  statute  quoted  above;  but  it  was  contended,  upon 
the  authority  of  Snailh  v.  Mingay{a\  that  the  acceptance 
having  been  written  before  the  discontinuance  of  the  stamp, 
the  bill,  when  completed,  would  have  relation  to  that  time, 
and  so  be  taken  to  be  a  bill  of  that  date.     In  that  case,  he 
Blanc  J.  is  stated  to  have  said  that,  "when  a  signature  is 
once  written  to  a  paper,  which  is  intended  to  have  the  ope* 
ration  of  a  bill  of  exchange,  it  becomes  such,  when  perfected, 
from  the  time  when  it  was  signed,  so  as  to  support  an  alle- 
gation that  the   party  either  drew  or  indorsed  the  bill." 
That  case  has  not,  that  we  are  aware  of,  been  questioned, 
nor  do  we  intend  to  dispute  its  authority;  at  the  same  time, 
we  cannot  but  say  that  the  doctrine  of  relation,  which  is  in 
no  case  to  be  favoured,  appears  to  us  to  be  fraught  with 
peculiar   difficulties,   when  applied  to  bills  of  exchange. 
The  difficulty  in  the  present  case  may  be  said  to  be  owing 
to  an  unusual  circumstance,  the  change  of  stamp;  but  under 
the  most  ordinary  circumstances  it  is  calculated   to  intro- 
duce very  embarrassing  questions,  highly  unfavourable  to 
the  free  and  easy  negotiation  of  these  instruments,  if  any 
doctrine  of  law  prevails  which  makes  the  requisite  amount 
of  stamp,  or  the  period  of  maturity  uncertain. 

Leaving  however  that  decision  untouched,  it  appears  to 

{a)  1  Man.  &  S.  Sf. 
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US  that  there  is  a  substantial  distinctioo  between  a  blank 
drawiog  and  a  blank  acceptance*  as  regards  the  doctrine  of 
relation.  The  party  who,  with  the  intention  of  drawing  a 
bill,  writes  his  name  at  the  bottom  of  the  paper,  does  a  part 
of  the  act  of  drawing,  and  when  another  person  by  his 
authority,  at  a  subsequent  period,  fills  in  above  the  sum  and 
date,  and  the  time  of  currency,  he  does  but  complete  the 
act  which  the  party  had  begun;  when  completed  it  is  all 
one  act,  and  there  is  nothing  unreasonable,  in  the  absence 
of  evidence  of  any  contrary  intention,  in  holding  that  the 
act  shall  date  from  the  time  when  the  most  important  part 
of  it  was  written.  But  the  drawing  and  the  acceptance  of 
a  bill  are  two  distinct  acts ;  the  latter  is  not  essential  to  the 
completeness  of  the  instrument,  it  may  never  be  done  at  all, 
and  when  done  there  is  no  necessity  for  their  being  concur- 
rent in  point  of  time,  no  reason  for  considering  them  so 
ID  legal  effect,  and,  of  course,  none  for  holding  that  the 
acceptance  should  draw  back  to  itself,  by  relation,  the  time 
of  drawing  the  bill  where  in  fact  it  has  preceded  it.  Upon 
these  grounds  we  think  that  we  ought  to  give  effect  to  the 
plain  words  of  the  statute,  and  to  hold  this  acceptance  void 
for  want  of  a  stamp.  The  rule,  therefore,  will  be  discharged. 


Abrahaks 

V. 

SaiiiirEa. 


J. 


Rule  discharged. 


Doe  d.  Rees  t?.  Howell. 

1  HE  defendant  had  obtained  a  rule  nisi  to  set  aside  a  cog- 
novit given  in  an  action  of  ejectment,  and  for  a  writ  of 
restitution  to  issue,  by  reason  of  the  provisions  of  1  &  2 
Viet.  c.  1 10,  s.  9«  not  having  been  complied  with.  The 
words  of  the  act  are,  '*  that  no  warrant  of  attorney  in  any 
personal  action  or  cognovit  actionem  given  by  any  person 
shall  be  of  any  force  8lc.''  unless  an  attorney  on  behalf  of 
the  person  executing  the  same  shall  have  been  present  at 
the  execution. 


Tltirtdoy, 

A  cognovit 
given  in  eject* 
ment  is  within 
the  provisions 
of  the  statate 
1  &  2  Vki,  c. 
1 10,  8.  0. 


362 


184a 


CASES  IK  THE  QUEEN  8  BENCH, 

E.  V,  Williams  now  shewed  cause.  He  conteoded  that 
the  action  of  ejectment  was  not  within  the  provisions  of  the 
statute,  which  was  confined  to  personal  actions.  [Lord 
Denman  C.  J.  The  words  are  *'  warrant  of  attorney  in  sdj 
personal  action  or  cognovit,'^  not  mentioning  any  class  of 
actions  as  to  the  latter.]  The  words  are  so  placed  in  the 
act,  but  both  must  apply  to  personal  actions^  and  the  Court 
will  give  such  a  construction  to  the  act  as  will  most  effec- 
tually carry  out  the  intention  of  the  legislature. 


IV.  H,  Watson  control  was  stopped  by  the  Court. 

Per  Curiam  {a).  Rule  absolute. 

A. 

(a)  Lord  Dtnman  C.  J.  IMlkdak^  WUliana  and  Oderidgt  Jf. 


Monday^ 
November  2Sd, 


The  Queen  v.  Bainbs. 


The  return  to    A  HABEAS  CORPUS  had  been  obtained  by  the  de- 

a  habeas  cor-  ,  ... 

pus  set  out  a     fendant,  directed  to  the  sheriff  of  Leicestershire,  and  to 

writ  de  con- 

tumace  capiendo,  reciting  the  si|niBcavit  uf  HJ.  &c.  Official  Pnncif>al,&c."  which  sttted 
that  the  defendant,  **  W,  B,  of  the  Market  Place  in  the  borough  of  L.,  a  parishionet 
and  inhabitant  of  the  parish  of  St.  M.,  in  the  said  borough  of  h.,  in  the  coantj  of  L., 
had  been  duly  pronounced  guilty  of  contumacy,  &c.  in  not  obeying  the  lawful  commands 
to  pay  to  &c.,  the  churchwardens  of  the  said  parish  of  St.  M.,  the  sum  of  $t  5s,  rated 
ana  assessed  upon  him  &c.,  pursuant  to  a  monition  duly  issued  under  the  seal  of  the 
said  Arches  Court,  and  duly  and  personally  served  on  him  the  said  W,  B.  &c.,  of  os 
the  said  H.  J.,  by  not  pacing  &c.,  pursuant  to  the  said  roonitioD,  in  a  certain  cause  or 
business  of  subtraction  of  church  rate,  depending  &c.,  and  the  proceedings  wherein  were 
carried  on  in  pain  of  the  contumacy  of  the  said  W.  B.f  dulj^  cited  to  appear  in  the  said 
cause  &c.y  with  the  usual  intimation,  but  in  nowise  appearing,  nor  would  he  submit  to 
tl)e  ecclesiastical  jurisdiction  :'* — Held,  1,  Ttiat  the  signi6cavir,  that  the  defendant  was 
contumacious,  was  properly  issued  by  the  Official  Principal  of  the  Arches.  3,  That, 
ahhou)(h  the  defendant  had  not  appeared  in  the  ecclesiastical  court,  this  Court  would 
not  disdiarge  him  on  habeas  corpus,  for,  if  it  was  the  practice  of  the  ecclesiastical  coait 
to  give  judgment  against  an  absent  party,  there  was  nothing  to  shew  such  practice  was 
illegal ;  and  if  the  practice  was  not  so,  the  remedy  of  the  party  was  by  appeal.  3,  That 
it  sufficiently  appeared  on  the  return  that  the  suit  was  to  enfocce  the  payment  of  a 
church  rate ;  and  therefore  that  it  was  within  the  jurisdiction  of  the  spiritual  court 
4,  Tliat  the  subject-matter  of  the  suit  appearing  to  be  pnxak  facie  within  the  jurisdiction 
of  the  spiritual  court,  this  Court  would  not  presume  the  existence  of  any  facts  which 
might  either  deprive  the  spiritual  court  of  jurisdiction,  or  aflfbrd  a  defence  to  the  pwty. 
6)  QiKerfy  whether  the  defendant  was  correctly  described  according  to  5S  Geow  3,  c  Jtf* 
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the  keeper  of  the  gaol  of  that  county,  in  whose  custody  the 
defendant  was  confined.   The  return  stated  that  the  defend-    ,^   ^ 
ut  was  detained  by  virtue  of  a  writ  de  contumace  capiendo,  v. 

as  follows:  ®^""- 

'^  Victoria,  &c.  to  the  sheriff  of  Leicestershire,  greeting. 

Herbert  Jenner,  Knight,  Doctor  of  Laws,  Official  Principal 

of  the  Arches  Court  of  Canterbury,  lawfully  constituted, 

hath  signified  to  us  that  one  William  Baines,  of  the  Market 

Place,  in  the  borough  of  Leicester,  hatter  and  hosier,  a 

parishioner  and  inhabitant  of  the  parish  of  St.  Martin,  in 

the  said  borough  of  Leicester,  in  the  county  of  Leicester, 

is  manifestly  contumacious,  and  contemns  the  jurisdiction 

and  authority  of  the  law  and  jurisdiction  ecclesiastical,  in 

not  obeying  the  lawful  commands  to  pay,  or  cause  to  be 

paid,  to  William  Fox,  the  proctor  of  tViUiam  Jolly  and 

WiUiam  Berridge,  the  churchwardens  of  the  said  parish  of 

Sl  Martin,  the  sum  of  2L  5s.  of  lawful  money  of  Great 

Britain,  rated  and  assessed  upon  him,  and  the  sum  of 

125/.  3$n  of  lawful  money  of  Great  Britain,  being  the 

amount  of  costs  on  their  behalf,  duly  taxed  and  moderated, 

pursuant  to  a  monition  duly  issued  under  seal  of  the  said 

Arches  Court,  and  duly  and  personally  served  on  him  the 

said  William  Baines  for  that  purpose,  and  duly  returned 

into  t)ie  said  Arches  Court,  with  a  certificate  and  affidavit 

of  the  execution  thereof  of  the  said  Herbert  Jenner,  Knight, 

Sec,  Official  Principal,  8lc.  by  not  paying  or  causing  to 

be  paid  to  the  said  William  Fox,  the  proctor  of  the  said 

Witliam  Jolly  and  William  Berridge,  the  said  sum  of  21. 5s. 

and  125/.  Ss.,  pursuant  to  the  said  monition,  on  a  day  and 

hour  now  long  past,  in  a  certain  cause  or  business  of  sub« 

tractiop  of  church  rate,  depending  before  the  said  Herbert 

Jeamer,  Knight,  8ic.  Official  Principal,  &c.  in  judgment,  by 

■died.  (B)v  but  held  that  the  mitdescription  could  not  be  taken  advantage  of  upon 
motum  to  discbary^e  the  defendant,  on  a  return  setting  out  the  writ,  and  on  affidavit 
verifying  a  copj  of  the  writ,  as  the  proper  course  would  have  been  to  move  to  set  aside 
the  writ  itself  for  irregularity.  6,  That  an  indorsement  on  the  writ,  that  it  had  been 
delivered  of  record  to  the  sheriff  of  L.,  before  our  Lady  the  Queen,  at  &c,,  was  sufficient 
irillun  the  stotota  6  EUm.  &  $S,  s.  3. 
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virtue  of  letters  of  request  from  the  worshipful  Christopher 
Hodgson f  M.  A.,  Comuiissary  of  the  Right  Reverend  tcc. 
John,  by  divine  permission.  Lord  Bishop  of  Lincoln,  in  tod 
for  the  archdeaconry  of  Lincoln,  lawfully  constituted  be- 
tween the  said  William  Jolly  and  William  Berridge,  church- 
wardens of  the  said  parish  of  St.  Martin,  in  the  borough  of 
Leicester,  in  the  county,  archdeaconry  and  comniissaryship 
of  Leicester,  in  the  diocese  of  Lincoln  and  province  of 
Canterbury,  the  parties  promoting  the  said  cause  or  business 
of  the  one  part,  and  the  said  William  Baines,  of  the  Market 
Place  in  the  borough  of  Leicester  aforesaid,  hatter  and 
hosier,  parishioner  and  inhabitant  of  the  said  parish  of  St. 
Martin,  the  party  against  whom  the  said  cause  or  business 
was  promoted,  of  the  other  part,  and  proceedings  wherein 
were  carried  on  in  pain  of  the  contumacy  of  the  said  William 
Baines,  duly  cited  to  appear  in  the  said  cause  or  business, 
and  also  duly  cited  to  see  proceedings  thereon,  with  tbe 
usual  intimation,  but  in  nowise  appearing,  nor  will  he  sub- 
mit to  the  ecclesiastical  jurisdiction.  But  forasmuch  as  the 
royal  authority  ought  not  to  be  wanting  to  enforce  such 
jurisdiction,  we  command  you  that  you  attach  the  said 
William  Baines  by  his  body,  until  he  shall  have  made  satis- 
faction for  the  said  contempt;  and  how  you  shall  execute 
this  our  precept  notify  unto  us  on  the  11th  of  January, 
wheresoever  we  shall  then  be  in  England." 

The  writ  had  the  following  indorsement  upon  it : — **  And 
be  it  known  that  the  said  writ,  on  Thursday,  the  12th  of 
November,  in  this  same  term,  before  our  said  Lady  the 
Queen  at  Westminster,  tffas  delivered  of  record  to  the  sheriff 
of  Leicestershire,  to  be  executed  in  due  form  of  law.*' 

The  defendant  brought  the  writ  and  significavit  before 
the  Court  on  affidavits. 


Sir  J.  Campbell  A.  G.,  M.  D.  Hill,  Baines  and  Afe/for, 
now  moved  for  the  defendant's  discharge  (a). 


(a)  Before  Lord  Vtnman  C.  J.,  Littledale,  Wiliianumnd  CoUridgeJs- 
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First,  the  significavit,  which  is  recited  in  the  writ  de  con-        ^^^' 
mace,  as  set  forth  in  the  return  to  the  habeas  corpus,  is  in-    j^  Queen 
efficient,  as  having  issued  in  the  name  of  the  official  priu-  v. 

*pal  instead  of  that  of  the  archbishop.  The  writ  is  given  by 
e33  Oeo.  S,  c.  127>  s.  I,  which  abolishes  the  old  writ  de 
xcommunicato  capiendo,  and  enacts  that,  **  in  all  causes 
hich,  according  to  the  laws  of  this  realm,  are  cognisable  in 
lie  ecclesiastical  courts,  when  any  person  or  persons,  having 
en  duly  cited  to  appear  in  any  ecclesiastical  court,  or 
quired  to  comply  with  the  lawful  orders  or  decrees,  as 
"^irell  final  as  interlocutory,  of  any  such  court,  shall  neglect 
^r  refuse  to  appear,  or  neglect  or  refuse  to  pay  obedience 
^o  such  lawful  orders  or  decrees,  or  when  any  person  or 
persons  shall  commit  a  contempt  in  the  face  of  such  courts 
no  sentence  of  excommunication  shall  be  given  or  pro- 
nounced, saving  in  the  particular  cases  hereafter  to  be 
specified,  but  instead  thereof  it  shall  be  lawful  for  the 
judges  or  judge  who  issued  out  the  citation,  or  whose  law- 
ful orders  or  decrees  have  not  been  obeyed,  or  before  whom 
such  contempt  in  the  face  of  the  court  shall  have  been 
committed,  to  pronounce  such  person  or  persons  contuma- 
cious and  in  contempt,  and  within  ten  days  to  signify  the 
same,  in  the  form  to  this  act  annexed,  to  his  Majesty  in 
Chancery,  as  hath  heretofore  been  done  in  signifying  ex- 
communications, and  thereupon  a  writ  de  contumace  capi- 
endo, in  the  form  to  this  act  annexed,  shall  issue  from  the 
Court  of  Chancery,  directed  to  the  same  persons  to  whom 
the  writs  de  excommunicato  capiendo  have  heretofore  been 
directed,  and  the  same  shall  be  returnable  in  like  manner 
as  the  writ  de  excommunicato  capiendo  hath  been  by  law 
returnable  heretofore,  and  shall  have  the  same  force  and 
effect  as  the  said  writ;  and  all  rules  and  regulations  not 
hereby  altered,  now  by  law  applying  to  the  said  writ,  and 
the  proceedings  following  thereupon,  and  particularly* the 
several  provisions  contained  in  5  Eliz.  c.  23,  shall  extend 
and  be  applied  to  the  said  writ  de  contumace  capiendo,  and 
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1840.         the  proceedings  followiog  thereupon,  as  if  the  same  were 
herein  particularly  repeated  and  enacted,  and  the  proper 
officers  of  the  said  Court  of  Chancery  are   hereby  aulho- 
Baibes.       rised  and  required  to  issue  such  writ  de  contumace  capi- 
endo accordingly,  and  all  sheriffs,  gaolers  and  other  oflicerii 
are  hereby  authorised  and  required  to  execute  the  same»  by 
taking  and  detaining  the  body  of  the  person  against  whom 
the  said  writ  shall  be  directed  to  be  executed."     This 
is  a  very  stringent  act,  and  a  person  detained  under  its  pro- 
visions must  remain  in  prison  till  the  contempt  for  which 
he  was  committed  is  purged,  as  no  insolvent  act  will  release 
him;  the  consent  of  the  prosecutor  even  will  not  be  suffi- 
cient.    The  act  therefore  will  be  construed   most  strictly. 
By  the  old  law  the  writ  de  excommunicato  could  not  issue 
without  a  signi&cavit  from  the  ordinary,  and  a  significavit 
by  his  commissary  or  official  was  not  sufficient:  ^ac.Abr. 
Excommunication,   (C);    Com.    Dig.    Excommengemeot, 
(B  2),  Courts,  (N  3),  Ecclesiastical  Persons,  (C^);  Co.  IM. 
134  a;  Rex  v.  Fowkr{a)\  Trollop's  case  (6);  1   OughtWt 
Ordo  Judiciorum,  74,  tit.  43,  n.  g ;  1  Hale,  Hist.  Com. LaWi 
35;  3  Black.  Com.  102;  Gibs.  Cod.  Tit.  39,  p. 966 ;  iZer v. 
Ricketts{c).    The  signi&cavit  formerly  was,  that  the  party 
had  been  excommunicated;  it  is  now  that  he  is  contuma- 
cious, under  the  statute  53  Geo.  3 ;  but  that  act  expressly 
provides  that  the  proceedings  are  to  be  conducted  as  for- 
merly ;  it  gives  the  form  of  the  significavit  to  be  adopted, 
in  the  schedule,  which  runs  thus,  " by  Divine  Provi- 
dence" &c.,  which  clearly  applies  to  archbishops,  and  not  to 
an  inferior  officer.     This  objection  falls  within  the  general 
principle,  that,  where  any  one  has  to  act  as   attorney  for 
another,  be  must  act  in  the  name  of  the  party  from  whom 
he  derives  his  authority,  and  not  in  his  own  name :  Combes 


(a)  1   Salk.  ^98 ;  1  Ld.  Rajrm.  (c)  6  A.  &  £.  541;  &  C.  1  N. 

618.  '  &  P.  680, 685. 

(6)  8  Rep.  68  a. 


The  Queen 
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!:a8e(a),  Frantin  v.  Small(Jb),  White  v.  Cuyler(jc),  Wilkt  v.         1840. 
Back(d). 

Secondly 9  the  sentence  against  the  defendant  was  pro-  «. 

lOUDced  without  jurisdiction.  It  appears  by  the  return  to  Baines. 
he  habeas  that  a  citation  issued,  but  that  the  defendant  did 
lot  appear;  instead  of  thereupon  pronouncing  him  contu- 
oadoua,  the  Court  proceeded  against  him  ex  parte  and 
iroDounced  a  final  decision  in  the  cause.  Unless  both 
idea  are  heard»  there  can  be  no  judgment,  although  one  of 
he  parties  may  be  proscribed  for  not  appearing  in  obe- 
lience  to  the  process  of  the  Court:  it  is  so  in  all  codes  of 
iWf  though  in  particular  cases  there  are  enactments  by  our 
figislature  that  proceedings  may  be  had  against  a  party  in 
m  absence.  But  the  rule  in  the  ecclesiastical  courts  is 
ouaded  on  the  general  principle:  Comet* s  Prac.  Eccl. 
ZouiXSy  3d  ed.,  pt.  %  pp.  35,  39f  41,  85;  Cockbum's  Prac. 
Scd.  Courts,  (ed.  1800),  p.  11.  The  only  exception  is  in 
be  proof  of  a  will,  which  is  not  a  suit  inter  partes,  and 
rhere  the  Court  may  proceed  without  the  appearance  of 
h6  party;  Cockburti^  Eccl.  Prac.  134;  but  that  is  not  a  case 
a  which  the  party  is  to  do  any  act,  or  where  he  can  be 
tonitbed  for  non-appearance :  for,  if  the  party  cited  does 
lol  come  iu,  the  only  effect  is  that  the  will  is  proved  in  his 
baeoce.  At  common  law,  the  legislature  has  enabled  a 
Jaiotiff  to  enter  an  appearance  for  the  defendant,  upon 
»roof  of  service  of  process;  and  a  similar  provision  has 
leen  extended  by  Sir  Edward  Sugdens  Act(e)  to  courts 
»f  equity;  but  no  such  power  has  been  given  in  the  eccle- 
iaatical  courts ;  the  practice  there  is  regulated  by  the  10 
jCO.  4,  c.  53;  but  that  statute  does  not  affect  this  point. 

Thirdly,  the  signiiicavit  is  bad  for  not  sufficiently  shew- 
Dg  that  the  defendant  had  been  assessed  to  a  church  rate. 
Lt  alleges  that  he  was  in  contempt  for  not  paying  a  sum  of 
money,  *'  rated  and  assessed  upon  him;"  but,  for  an)r thing 

(a)  9  Rep.  75  a.  (c)  6  T.  R.  176. 

(h)  «  Stra.   705;   8  Ld.  Ray.         {d)  2  East,  U?. 
1418.  (0  1 1  Geo.  4  &  1  WilL  4,  c.  36. 
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that  appears  to  the  contrary,  this  might  have  been  a  poor 

TIiT^uTeh     ^^^^'  *  ^^''^"g'^  ^^^^f  ^^  *  highway  rale.     It  ought  to  have 
V.  appeared  that  the  defendant  was  assessed  not  only  to  a 

church  rate,  but  to  a  rate  for  the  repair  of  his  own  parish 
church;  in  such  a  case  nothing  is  to  be  taken  by  intend- 
ment^ but  the  jurisdiction  of  the  Court  must  be  clearly 
made  to  appear:  Rex  v.  Eyre  (a).  [Coleridge  J.  Id  a  sub- 
sequent part  of  the  writ  it  is  stated,  that  there  had  been  a 
monition  "  in  a  certain  cause  or  business  of  subtraction  of 
church  rate."]  The  jurisdiction  of  the  ecclesiastical  court 
ought  to  be  shew  n  in  that  part  of  the  significavit  where  the 
order  to  pay  is  stated.  If  the  allegation  of  jurisdiction  is 
deficient^  it  cannot  be  supplied  by  evidence:  /2ex  v.  fbv- 
ler  (6),  Reg.  v.  Hili{c),  Reg.  v.  Baynes  {d),  Rex  v.  Mafnfi^\ 
Rex  V.  Dagger  (f)f  Bruyeres  v.  Halcomb  (g),  Reg.  v.  Rich- 
etts{h).  In  this  case  also  the  sum  demanded  is  under  iOHf 
and  therefore  prima  facie  it  is  taken  out  of  the  jurisdic- 
tion of  the  ecclesiastical  court  by  53  Geo.  3,  c.  127|  s.  7: 
Rickelts  v.  Bodenham  (t). 

Fouilhlj/y  the  writ  does  not  follow  the  form  given  in  the 
schedule  to  the  53  Geo.  S,  c.  127»  which  is  as  follows:  "That 

of in  your  county,  is  manifestly  contumacious;" 

the  writ  in  this  case  states,  "  that  one  William  Baines^of  the 
Market  Place^  in  the  borough  of  Leicester,  hatter  and  hosier, 
a  parishioner  and  inhabitant  of  the  pari&h  of  St.  Martin,  in 
the  said  borough  of  Leicester,  in  the  county  of  Leicester, 
is  manifestly  contumacious."  A  rigid  compliance  with  the 
form  given  by  an  act  of  parliament  is  always  required: 
Richards  v.  Stewart  (ft).  It  may  be  that  part  of  the  borough 
of  Leicester  is  in  the  county  of  Warwick,  and  the  Court 

(a)  2  Strn.  1067.  (^)  3  A.  &  E.  381  ;  S.  C  5  N. 

lb)  1  Salk.  993;   1  Ld.  Ray.      &  M.  149. 

618.  (A)  8A.&E.  951;  1  P.  &  D. 

(e)  1  Salk.  294.  150. 

\d)  1  Salk.  680.  (i)  4  A.  &  £.  433 ;  6  N.  fr  M. 

(e)  3  D.  &  R.  570.  170. 

(/)5B.  iV  Ald.791;  ID.  &R.          (A:)  lOBing.  319;  SM.&Scott, 

460.  774. 
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ill  not  take  judicial  notice  of  the  local  situation  of  the         1^40. 
different   places   in   the   counties   of   England :    DeybeVs    ^.    q„-  ^ 
erase  (a).     [Coleridge  J.    Why  should  the  Court  make  an       ^  v. 
intendment  against  the  plain  English  of  the  writ?]     The 
«]ue8tion  might  rather  be  asked^  why  should  not  the  writ 
follow  the  plain  words  of  the  statute  ? 

Fifthly,  the  53  Geo.  3,  c.  1279  provides  that  the  party  is 
to  be  signified  in  contempt^  ''as  hath  heretofore  been  done/' 
and  expressly  provides  that  all  proceedings  shall  be  con- 
ducted as  required  by  the  5  Eliz.  c.  23,  which  relates  to  the 
writ  de  excommunicato.     Now  that  statute  enacts,  (s.  2), 
**  that  every  writ  of  excommunicato  capiendo  that  shall  be 
awarded  out  of  the  Court  of  Chancery  against  any  person, 
shall  be  made  in  the  time  of  term,  and  returnable  •  in  the 
King*s  Bench  in  the  term  next  after  the  teste  of  the  same 
writ,  and,  after  the  same  writ  shall  be  so  made  and  sealed, 
that  then  the  said  writ  shall  be  forthwith  brought  into  the 
said  Court  of  King's  Bench,  and  there,  in  the  presence  of  the 
justices,  shall  be  opened  and  delivered  of  record  to  the  she* 
riff,  Su:."    That  act,  therefore,  which  is  in  favour  of  liberty, 
should  be  strictly  pursued,  but  from  the  indorsement  on  the 
writ  it  appears  that  it  was  "  delivered  of  record  to  the  sheriff," 
instead  of  being  **  opened  and  delivered  of  record  to  the 
sheriff  in  the  presence  of  the  justices,'*  who  are  then  supposed 
to  have  an  opportunity  of  deciding  on  its  regularity. 

Wightman  contis^.  The  53  Geo.  3  is  express  that ''  the 
judge**  who  issues  the  citation  is  to  signify  the  contempt  to 
the  Court  of  Chancery;  and,  unless  it  can  be  contended 
that  Sir  Herbert  J enner  is  not  a  judge  of  the  ecclesiastical 
court  to  do  any  of  the  acts  contemplated  by  the  statute, 
the  first  objection  must  fail.  In  Jolly  v.  Daines{h)  it 
clearly  appeared  from  the  affidavits  used  by  the  defendant 
himself  that  the  citation  had  been  issued  by  Sir  Herbert 
J  enner.  There  is  a  distinction  between  the  office  of 
official  and  vicar-general,  as  also  between  contentious  and 

(a)  4  B.  &  Aid.  243.  (6)  Anlc,  224. 
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1840.         voluutarj^  jurisdiction :  io  the  former  class  of  causes  pro- 

^^^Y"^"^      cess  always  issues  in  the  name  of  the  official :  2  Gibs.  Cod. 
The  Queen 

V,  986,  990;  citing  Stillingfteet,  60  (ed.  1698.)    At  most,  this 

objection  is  one  of  irregularity  in  the  ecclesiastical  court,  of 
which  this  Court  will  not  take  notice.  The  writ  itself  is 
not  before  the  Court,  though  no  doubt  it  is  set  out  in 
extenso  in  the  return.  The  answer  therefore  to  the  first 
objection  is  briefly  this,  that  the  judge,  by  whom  the  partj 
is  cited  and  by  whom  the  decree  is  made,  is  required  to 
signify  the  contempt  to  the  Court  of  Chancery.  If  the 
citation  in  this  case  had  been  by  the  archbishop,  there 
might  then  have  been  some  ground  for  the  argument  that 
the  significavit  had  not  been  issued  by  the  same  person 
who  had  issued  the  citation. 

Secondly-  It  is  objected  that  there  has  been  a  final  it- 
cree  here  before  the  defendant  has  appeared ;  but,  by  the 
10  Geo,  4,  c.  53,  s.  9^   the  judges   of    the   ecclesiasticil 
courts   are  authorised  to  regulate  their  practice  in  such 
matters;  and  the  course  which  has  been  adopted  in  this 
case  is  the  recognized  practice  of  the  courts.     [An  affidavit 
by  a  proctor  was  produced  to  this  effect.]     Can  this  Court 
say  that  all  the  proceedings  in  the  ecclesiastical  court  are 
void,  because  sentence  has  been  pronounced  against  a  con- 
tumacious party  in  his  absence,  he  having  been  duly  served 
with  process  in  the  first  instance?     The  principle  of  sudi 
a  proceeding  was  recognized  in  Becquet  v.  Mac  Carthy{a)* 
[Lord  Denman  C.J.  That  was  supposed  to  be  the  law  by 
the  Code  Napoleon,  and  the  question  for  us  was,  whether 
we  could  say  that  it  was  unreasonable.]     The  same  reason- 
ing will  apply  here.     Ex  parte  Smyth  {b)  is  also  in  point 
[Littledale  J.    It  appears    that   before   the  53  Geo.  S  the 
certificate  could  only  be  made  by  the  bishop :  then  how  is 
the  law  altered   by  that  statute?     The  king  writes  to  the 
bishop  to  absolve  the  party.]     The  argument  is,  that  the 
official  principal  acts  as  the  judge,  and  is  so  in  fact,  and 

(«)  2  B  &  Ad.  951.  (6)  S  A.  &  E.  719;  5  N.  &  M^ 

145;  2  C,  M.  &  R.  748. 
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if  bis  duty  therefore  to  make  the  certificate.     The 
Df  the  act  probably  was  to  get  rid  of  the  old  forms,    xhT^jJ^EK 
do  away  with  the  absurdity  of  making  a  party,  who  v. 

ily  DOffiioaily  a  judge,  certify  matter  of  which  he 
othing.     [Coleridge  J.  The  form  in  the  schedule  is 
only  given  as  an  example,  for  it  says  "  by  Divine  Pro- 
!,"  not  *^  by  divine  permission ;"  and  it  applies  there- 
archbishops  only,  and  not  to  bishops.] 
dly.  It  quite  sufficiently  appears  that  the  proceedings 
ecclesiastical  court  were  in  respect  of  a  church  rate ; 
shewn  by  the  recital  of  the  certificate;  and  there  is 
nothing  there  to  shew  that  final  judgment  had  been 
in  the  cause.      As  to  the  objection,  that  there  is 
;  to  shew  that  this  church  rate  being  under  10/.  was 
the  jurisdiction  of  the  ecclesiastical  court,  it  is  suf- 
to  say  that  the  ecclesiastical  courts  have  the  general 
:tion  over  all  matters  of  church  rate,  which  is  ex- 
reserved  by  the  53  Geo.  S,  c.  I27»  by  which  a  special 
ction  only  is  given  to  the  justices;  and  it  is  compe- 
any  party  summoned  before  them,  by  disputing  the 
If  .of  the  rate,  to  remove  the  matter  from  their  juris- 
i:  Rex  V.  Milnrow(^a). 

rthly.  The  defendant  is  also  sufficiently  described  as 
of  the  county  of  Leicester,  for  he  is  stated  to  be  of 
rough  of  L.  in  the  county  of  L.:  it  clearly  therefore 
-8  that  the  borough  is  in  the  county :  the  whole  of 
itement  must  be  takeu  together.  If  the  words  given 
form  in  the  schedule,  **  in  your  county,"  had  been 
r  followed,  the  same  difficulty  would  have  arisen. 
idaleJ.  The  objection  here  appears  to  be  that  the 
**  in  the  county  of  Lei^ster"  may  apply  to  the  pa- 
'  St.  Martin  only,  and  that  they  do  not  necessarily 
to  the  borough.  Lord  Denman  C.J.  If  the  form 
by  the  statute  had  been  strictly  followed,  we  might 
l>een  bound  to  put  some  intendment  on  the  words, 
in  this  case  have  been  departed  from.] 

(a)  5  Mau.  &  S.  248. 
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1840.  Fifthly.  It  18  said  that  it  should  have  been  shewn  that 

l^^^*^*^  the  writ  was  opened  before  the  judges.  That  is  suflSciently 

V.  stated  in  the  indorsement;  but  at  any  rate  it  lies  on  the 

UAiNcs.  other  side  to  shew  that  the  contrary  was  the  fact. 

Sir  John  Campbell  A.G.  in  reply.    The  defendant  is  not 
necessarily  confined  to  objections  on  the  face  of  the  return: 
it  is^ompetent  to  a  party  brought  up  on  habeas  corpus  to 
shew  what  proceedings  have  taken  place;  Reg.  v.  Dufm{a)'. 
and  Onslotvs  act  (&)  enables  a  party  to  controvert  the  facts 
set  out  on  the  return  by  affidavit.     It  is  admitted  on  the 
other  side  that,  before  the  53  Geo.Sf  c.  127»  the  significavit 
must  have  been  made  in  the  name  of  the  ordinary.    It  is 
clear  that  the  statute  has  not  altered  the  law  in  this  respect, 
though  it  has  substituted  another  writ.     A  distinction  has 
indeed  been  attempted  to  be  drawn  between  the  oflBcial 
principal  and  the  other  representatives  of  the  bishop:  but  is 
it  contended  that  the  bishop  is  to  certify  and  not  the  arch- 
bishop?    In  Reg,  v.  Thorogood{c)  the  signi6cavit  was  by 
the  bishop,   although   the  citation  was  to  appear  before 
the  Official.     The  signiiicavit  therefore  in  that  case  would 
have  been  bad   unless   the  bishop  might  certify;   and  if 
he  might,  he  clearly  must  do  so.     In  Walker  v.  Levers  {d) 
(cited  in  Vin.  Abr.  Excommunication  (D),  5,  n.),  '*  Fairfax 
said^  that  what  the  commissary  does  is  all  the  act  of  the 
bishop,  and   as    strong  in  law,  &c. ;   to  which    Needham 
agreed,  but  said  that  then  it  ought  to  be  certified  in  the 
name  of  the  bishop,  for  the  certificate  of  the  commi8sar3f 
may  [not]  disable  the  person,  if  he  be  not  commissary  of 
record,  but  [otherwise  it  is  of]  the  archdeacon  of  Rich- 
mond in  time  of  vacation,  %nd  the  dean  and   chapter  of 
Canterbury  in  time  of  vacation,  &c.,  and  a  certificate  by 
them  is  allowable  here,  but  not  of  this  commissary,  &G. 
But  a  testament  proved   before  the  commissary  is  good 
enough ;  quod  Danby  and  others  concesserunt,  &c."  [Lord 

(a)  See  post,  415.  (c)  3  P.  &  D.  629. 

(h)  56  Geo,  3,  c.  100,  s.  3.  (d)  7  Edw.  4,  14,  a.   pi.  6. 
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t  C.J.  There  appear  to  be  some  strange  interpola-         iB40. 

that  judgment  («).]     With  regard  to  the  affidavit    ,J]^^if^^ 
-  1         I    •  •        •       I  1        Tne  Queen 

been  produced,  it  sets  up  a  practice  in  the  eccle-  v. 

court  which  is  contrary  to  all  law  and  natural  Baimes. 
and  which  this  Court  will  never  uphold :  Williams 
f  Bagot  (6).  The  statute  10  Geo,  4,  c.  53,  was 
alio  intuitu ;  it  only  gives  the  ecclesiastical  courts 
rer  of  lengthening  their  terms  and  making  iipme 
Iterations  in  their  practice,  but  it  does  not  confer 
lower  as  is  here  set  up.  In  Becquet  v.  Mac  Car- 
here  had  been  a  service  of  process  on  the  attorney- 

of  the  colony,  who  by  the  law  there  was  for  that 
!  treated  as  an  agent  of  the  party.  It  is  argued 
r  that  no  final  decree  is  in  fact  shewn  in  this  case : 
be  so,  it  follows  that  the  defendant  must  be  dis- 
,  for  the  derelictum  charged  is  non-payment  in  pur- 
>f  a  decree,  and  not  the  defendant's  non-appearance, 
d  it  will  be  perceived  that  the  church  rate  was  one 
ich  the  ecclesiastical  court  had  jurisdiction,  because 
^e  jurisdiction  over  every  church-rate;  but  in  Feley 
er{d),  which  was  a  suit  for  the  subtraction  of 
rate,  the  same  as  the  present  case,  this  Court  decided 
i  rate  having  been  made  without  proper  authority, 
esiastical  court  had  no  jurisdiction  over  it;  and  non 
but  that  this  was  such  a  rate.  As  to  the  objection 
escription  of  the  defendant's  residence,  nothing  has 
Ivanced  to  shew  that  what  has  been  introduced  in 

is  equivalent  to  the  words  of  the  act. 

Cur.  adv.  vuU. 

.  Viner  subjoins  the  fol-  like  manner,  he  has  it  laid  plainly 

»te: — "  What  is  added  before  him,  to  put  his  own  con- 

the  crotchets   [     ]    not  struction  upon  it,  and  take  it  which 

the  last  or  old  edition  of  way  he  likes  best." 
Books,   and  the  sense         (b)  3  B.  &  C.  779;  S.  C.  5  D. 

mperfect,  &c.  without  it,  &  R.  719. 
Dtored  to  add  it ;  but,  if         (c)  2  B.  &  Ad  951. 
If  thinks  I  am  wrong  in  {d)  Pott, 

vheresover  I  do  in   the 
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Lord  Denman  C.J.  this  day  iotimated  that  upon  look- 
ing into  the  authorities^  the  Court  were  clearly  of  opinion 
that  the  official  principal  was  the  proper  person  to  sigmfy 
the  contumacy  of  the  defendant. 

Lord  Denman  C.  J.,  at  the  sittings  after  term  (Nov.£8)i 
delivered  the  following  judgment : — 

This  defendant  was  brought  before  us  by  writ  of  habeai 
corpus;  the  return  was,  that  he  was  imprisoned  by  the 
Spiritual  Court  by  reason  of  his  contempt  in  not  pajiug 
2i,  5u  for  a  church  rate,  and  \25L  Ss.  costs  in  a  suit  for  the 
subtraction  of  tithe^  and  that  upon  a  significavit  from  Sir  U, 
Jamcr,  the  Dean  of  the  Arches^  the  writ  de  contumace 
capiendo  had  issued  under  63  Geo.  3,  c.  127.  A  copy  of 
the  significavit  and  of  the  writ  on  which  he  was  appre- 
hended were  also  brought  before  us  by  affidavit,  and  mauj 
objections  were  taken  to  the  legality  of  his  detention. 

The  first  objection  is  to  the  significavit  as  being  issued 
by  Sir  H.  Jenner,  Dean  of  the  Arches»  and  not  by  the  arch- 
bishop himself,  the  real  though  not  the  acting  judge  of  the 
Court,  nor  in  his  name. 

The  statute  just  quoted  was  referred  to,  by  which  the 
contumacy  of  a  party  is  directed  to  be  signified,  in  the  form 
auuexed  to  the  act«  to  his  Majesty  in  Chancery  **  as  had 
tkfreiojore  been  done  in  signifying  excommunications :"  aud 
then  it  was  shewn  that  the  5tb  Eliz.  requires  the  significavit 
to  be  issued  by  the  judge  himself  (cr).  This  last-mentioued 
statute  appears  in  Co.  Li/.  (133  b)  to  have  been  passed  for 
correcting  the  laxity  that  had  crept  into  practice^  by  which 
the  acting  judge  was  permitted  to  certify  excommunicatioD* 
l.>n  examining  his  authorities  cited  in  the  margin,  we  find 
liructon  expi«ssly  declaring  ^lib.  5»  fo.  4^,  b).  that  the  cer- 


{^\  It  i$  uppc^lMMlcd  that  this 
i^AM^moe  ou^hl  u>  hire  bceo  134  a, 
whefY  tht  subject  or  eicofBoiciuiaH 
lion  iiun^uoed  by  LUiUiam  io  i. 
.X^l.  i*  lai^K  JisciKMd  ky  Lord 
Ci*iY.  1  Ic  do«  nol ,  bc«  ex  tr,  >.u 
ih.tt  i  Eliz,  wjiS'jNa****^  wiihtheiii- 


tcQUOo  slated,  but  more  probabi/ 
refeis  to  m  dcclanaioa  by  parlia- 
moA  mcntiooed  id  Y.  B.  li  H.  4 
64  m,  and  also  to  Troilop's  caac^  8 
Rep.  ca.  The  correction  of  the 
eiistioi;  practioB  was  uodoubtedlv 
the  cenenl  object  of  5  E/iz. 
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ificate  should  proceed  from  the  archbishop,  bishop,  or  from         1840. 

the  ordinary  or  delegated  judge.     Some  of  the  cases  cited 

Jiere  from  the  Year  Books  clearly  shew  the  general  rule  to  «. 

l»e  that  the  judge  himself,  t.  e.  the  bishop,  who  alone  could       Bainrs. 

issotV  the  excommunicated,  should  certify  to  this  Court,  as 

Is  immediate   officer,  the   sentence.     In   some  instances, 

sveo  in  those  early  times,  it  appears  that  the  certificate  of  a 

iel^ated  judge  had  been  received,  and  the  statute  of  5  £/i2. 

MTOugfat  back  the  original  practice.     It  was  argued  for  the 

iefendant  that  the  form  of  thesignificavit  itself,  as  given  by  the 

'»3  Geo.  d  in  the  schedule,  proves  that  the  judge,  t.  e.  the 

>rdinary,  is  the  only  person  who  ought  to  certify  as  " 

ly  Divine  Providence ,"  is  a  form  that  can  only  apply  to 

m  archbishop.  It  would  indeed  be  singular,  if  any  change 
D  this  respect  had  been  intended,  that  it  should  have  been 
lowhere  indicated  in  the  enactments  of  the  statute,  and  that 
his  style  and  title  should  have  been  carefully  preserved  by 
t.  Yet  such  form,  though  embodied  in  the  act,  cannot  be 
leemed  conclusive  of  a  question  of  this  nature.  We  have 
ilso  to  consider  the  language  of  the  section  itself  to  which 
he  schedule  is  appended,  and,  if  there  be  any  contradiction 
>etween  the  two,  which  upon  fair  construction  perhaps 
here  will  not  be  found  to  be,  upon  ordinary  principles,  the 
brm,  which  is  made  rather  to  suit  the  generality  of  cases 
hao  all  cases,  must  give  way.  Now  in  the  form  itself''  the 
odge  or  hii  representative"  are  both  mentioned  as  capable 
>f  making  orders,  giving  judgments,  and  having  a  court,  in 
he  face  of  which  a  contempt  may  be  committed ;  and  the 
lignificavit  is  expressly  required  by  the  first  section  to  be 
nade  by  the  judge  who  issued  the  citation,  whose  orders 
lave  not  been  obeyed,  or  before  whom  such  contempt  in  the 
ace  of  the  Court  shall  have  been  committed,  and  it  is  ex- 
pressly that  judge  who  is  authorised  to  pronounce  the  party 
D  contempt  and  contumacious.  All  three  cases  are  put 
ipon  the  same  footing;  and,  when  the  nature  of  a  contempt 
n  the  face  of  the  Court  comes  to  be  considered,  there  seems 
iooiething  amounting  to  an  inconsistency  in  holding  that, 
ivlien  a  contempt  had  been  committed  before  a  judge  ac- 
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1840.         tually  sitting  in  Court,  it  shall  be  necessary  to  call  for  the 

^'^^^^'^^       archbishop,  who  had  not  been  present,  to  pronounce  the  parfj 

The  QuEEM  •     •/.        iMT  ■ 

Y.  m  contempt,  and  then  to  signify.     We  may  observe  too 

Baiiies.       ii^jij  there  was  a  reason  for  the  former  practice^  when  the 
sentence  of  excommunication,  a  strictly  spiritual  sentence, 
was  to  pass,  which  does  not  exist  in  the  present  state  of  the 
law.     What  effect,  however,  is  to  be  given  to  the  words  of 
the  schedule  in  the  case  of  proceedings  of  judges  in  their 
several  Courts  we  need  not  now  positively  decide,  having 
ascertained  upon  inquiry  that  the  Archbishop  of  Canterbury 
never  has  certified  any  thing  to  the  Court  of  Queen *s  Bench 
as  judge  of  his   Court,  but  that  such  certificates  have  uni- 
formly been  given  by  the   Dean  of  Arches.     There  is  a 
remarkable  instance  of  the  difference  between  the  Court  of 
Arches  and  a  Bishop's  Court  in  a  case  of  deprivation  re- 
ported in  1  PhiUimore.      I'hat  sentence   was  orally  pro- 
nounced by  Sir  W,  Scoli  in  the  presence  of  the  Bishop  of 
London  :  but  on  appeal  it  was  confirmed  by  Sir  J.  Nichoff 
as  Dean  of  the  Arches,  or  more  properly  as  Official  Prin- 
cipal to  the  Archbishop  of  Canterbury,  who  took  no  part, 
and  whose  name  never  appeared,  in  the  proceedings.     We 
are  also  informed  that  this  very  objection  was  made  without 
success  in  the  Court  cf  Chancery  to  the  issuing  of  the  writ 
de  contumace  in  Rex  v.  Ricketts,     We  are  led  then  to  con- 
clude that  *'  the  judge  who  made  the  citation"  in  the  Court 
of  Arches  is  the  Dean  of  Arches,  and  that  he  is  the  officer 
whose  authority  is  preserved  by  53  Geo.  S.     And  it  is  not 
a  wholly  unimportant  circumstance,  in  an  argument  which 
relies  on  the  precise  language  of  the  schedule,  that  the 
style  of  the  judge  there  given,  though  applicable  to  arch- 
bishops, does  not  accurately  agree  with  the  style  of  bishops. 
The  second  objection  was,  that  the  act  of  the  Court  was 
in  itself  repugnant  to  the  first  principles  of  justice,  as  the 
defendant  had  never  appeared,  and  was  condemned  to  pay 
the   rate  and  costs,  though  he  had  only  been  brought  into 
contempt  for  that  reason,  and  had  not  been  heard  in  his 
own   defence.     But  we  cannot  say  that  this  is  necessarilj 
wrong :  a  court  must,  in  some  cases,  proceed  against  those 
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ho  do  Dot  choose  to  appear  when  duly  served  with  notice,         1840. 
ren  to  the  extent  of  adjudging  them  to  do  the  very  thing 
h\ch,  if  they  had  appeared,  they  might  have  shewn  a  jus- 
fication   for   leaving   undone.     A  plaintiff  may  enter  an      Baimes. 
ppearance  for  a  defendant  in  our  courts ;   a  defendant  in  a 
chancery  suit,  who  is  in  contempt  for  failing  to  answer,  is 
ikcD  to  confess  the  charges  in  the  bill.  Both  these  are  sta- 
Btorj  powers,  but  they  sufficiently  prove  that  such  con- 
emnation  of  the  voluntary  absent  is  not  a  violation  of  natural 
istice ;  and  the  practice  of  the  ecclesiastical  court  may  give 
li  jost  and  reasonable  protection  to  defendants.     Whatever 
I  complained  of  is  either  according  to  the  practice  of  the 
tcclesiasticai  court  or  it  is  not.     If  it  be  the  former,  the 
observations  just  made  apply,  it  is  a  course  of  proceeding 
rhich   we  cannot  presume  to  be  illegal,  for  it  must  then 
le  taken  to  have  been  sanctioned  by  their  law  and  imme- 
Dorial  usage,  equivalent  to  statute ;  or,  if  not  to  be  consi- 
lered  legal,  the  defendant's  course  was  to  come  here  for  a 
irohibition.  But  if  it  be  contrary  to  their  practice,  which  was 
the  line  taken  in  argument  for  the  defendant,  and  for  which 
nany  strong  authorities  were  cited,  then  it  is  clear  that  the 
proper  remedy  for  the  defendant  is  to  appear  and  appeal  to 
lome  higher  court,  in  order  to  reverse  an  erroneous  judg- 
ment :  his  present  application  leaves  the  judgment  in  full 
Force. 

The  next  objection  was,  that  the  jurisdiction  of  the 
ecclesiastical  court  does  not  appear  on  this  return.  Prim& 
facie  It  certainly  does  appear,  for  the  cause  is  described  as 
one  for  subtraction  of  church  rate — a  matter  clearly  within 
the  jurisdiction  of  the  ecclesiastical  court.  In  the  case 
of  Rex  v.  Fowler  (a),  where  the  description  *'  pro  subtrac- 
tiooe  decimarum  vel  aliorum  jurium  ecclesiasticorum,"  was 
held  bad  for  uncertainty,  HoU  expressly  declares  his  opinion 
(690),  that  if  it  had  been  pro  subtractione  quorundam  ju- 
rium ecclesiasticorum  it  would  have  been  good.  The  case 
of  Rex  V.  Dagger  (6),  founded  on  former  decisions,  merely 

(«)  1  Salk.  293;  t  Ld.  Raym.  (6)  5  B.  &  Aid.  791 ;  S.C.l  D. 

ei8.  &  1^*  ^0, 
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established  the  proposition,  that  vague  and  unmeaning  lan« 
guage,  not  correctly  pointed  to  describe  any  cause  whatso- 
ever,  cannot  be  stretched  into  a  description  of  an  ecclesi- 
astical cause  by  general  words  so  claiming  it. 

It  was  next'  objected^  that  the  significavit  does  not  set 
out  a  proceeding  for  a  church  rate,  or  shew  that  the  com- 
mands disobeyed  were  lawful,  as  a  church  rate  can  only  be 
due  from  a  parishioner,  which  the  defendant  is  not  stated  to 
be;  and  further,  that,  even  if  that  did  appear,  it  may  still 
be  such  a  church  rate  as  the  court  spiritual  has  not  cog- 
nizance of  by  force  of  the  53  Geo.  3,  from  its  being  under 
10/.  in  amount,  and  not  disputed. 

The  same  answer  will  serve  for  both  these  objections. 
The  return  properly  describes  the  subject-matter  of  a  suit 
over  which  the  C^urt  of  Arches  prim&  facie  has  jurisdic- 
tion, and  it  is  properly  described  in  the  return.  When  the 
Court  assumes  to  act  within  its  jurisdiction,  and  facts  ap- 
pear which  prim&  facie  give  it  jurisdiction,  we  are  not  to 
presume  the  existence  of  other  facts  which  might  either 
deprive  the  Court  of  jurisdiction,  or,  if  true,  be  a  defence 
for  the  party  libelled. 

Some  objections  were  lastly  taken  to  the  form  of  the  writi 
as  not  being  that  prescribed  by  53  Geo.  3.  We  thought  it 
possible  that,  in  conformity  to  more  recent  practice,  ve 
might  arrive  at  the  conclusion  of  the  insufficiency  of  the 
writ  on  argument  on  the  habeas  corpus ;  and  that,  if  we 
should  deem  it  invalid,  the  defendant  might  immediately 
obtain  his  liberty.  But  on  a  fuller  investigation  we  cannot 
And  that  this  has  been  done  in  any  case ;  and  may  observe, 
that  in  Hex  v.  RicketU{a),  where  the  defendant  was  dis- 
charged on  objection  to  the  writ,  it  was  not  taken  on  the 
return  to  a  habeas  corpus,  but  on  a  motion  to  set  aside  the 
writ  itself  for  irregularity.  In  the  argument  in  the  present 
case  Mr.  Wightman  urged,  that  we  were  not  at  liberty  to 
enter  into  the  consideration  of  it,  as  it  was  not  set  out  upon 
the  return,  nor  itself  brought  before  us  except  by  means  of 
a  copy  verified  by  affidavit.     And  we  are  of  that  opinion; 

(a)  6  A.  &  £.  951 ;  1  P.&  D.  150. 
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b  ihe  position  in  which  the  case  now  is,  we  have  it  not  in        1840. 
ov  power  to  quash  the  writ,  and  we  cannot  direct  the  de- 
fieodant  to  be  discharged  upon  this  return  while  the  writ 
maains  in  force,  and  so  far  as  appears  upon  the  return  not      Baines. 
ipen  to  objection. 

We  need  not  therefore  pronounce  any  opinion  upon  the 
M>bt  aiade  in  this  respect,  further  than  to  guard  ourselves 
(aiiist  being  supposed  to  pronounce  indirectly  in  favour  of 
he  form  very  needlessly  substituted  for  the  express  words 
if  the  schedule ;  and  we  leave  it  entirely  open  to  the  de- 
mdaDt  to  make  such  direct  application  as  he  may  be  ad- 
ised  to  make  against  the  writ. 

To  the  objection  that  the  writ  was  not  opened  in  this 
^oiirt  before  delivery  to  the  sheriff  we  attach  no  weight. 

Upon  the  whole  therefore  we  are  of  opinion,  that  the 
etum  must  now  be  taken  to  be  sufficient,  and  the  prisoner 
Dust  be  remanded. 

ji*  Prisoner  remanded  (a). 

(a)  8ee  In  re  Bainet,  1  Craig  &  Ph.  31. 


Eardley  V,  Law. 

Nov.  27/A. 

\,  RULE  nisi  had  been  obtained  in  Trinity  term  last  Where aplain- 
ailing    upon    the  defendant  and   Henry  Pershouse  and  ^^^^^^-^^ 
Robert  Harrap,  members  and  partners  of  the  co-partner-  mentandsaed 
hip  of  the  Imperial  Bank  of  England,  to  shew  cause  why  execution 
1  writ  or  writs  of  scire  facias  upon  the  judgment  obtained  against  the 
»y  the  plaintiff  in  this  cause  should  not  issue  against  the  of  a  banking 
•id  H»  Pershouse  and  U.  Harrop.  as  members  and  part-  company  un- 

.  .  der  7  Geo.  4, 

lera  of  the  said  co-partnership.  c.46,  tlie 

The  following  facts  were  stated  in  the  plaintiff's  affidavit  ^^e^iJhrplZ' 
ipon  which  the  rule  was  obtained : — In  the  month  of  Decem-  tiff  leave  to 
ler,  1856,  a  company  of  shareholders  established  a  banking  against/ormer 

members  by 
d.fa.  under  the  13th  section,  unless  it  is  made  to  appear  that  he  has  really  and  bon& 
de  attempted  to  enforce  the  judgment  against  the  members  for  ihe  time  being. 
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1840.  ^       company  by  the  name  of  The  Imperial  Bank  of  Englani^ 
pursuant  to  the  provisions  of  the  statute  7  Geo.  4,  c.  46. 
In  May,  1838,  the  plaintiff  deposited  the  sum  of  1950/.  m 
the  bank  at  interest.     In  April,  1839,  the  bank  stopped 
payment.     In   May,    1840,   the   plaintiff  commenced  the 
present  action  against  the  defendant,  who  was  the  registered 
officer  of  the  bank,  and  on  the  1st  of  June  following  fioal 
judgment  was  signed ;  and  on  the  same  day  a  writ  of  fi.fi. 
was  issued  against  the  defendant,  to  which  a  return  was 
made  of  nulla  bona  four  days  afterwards.     The  plaintiff 
also  stated  in  his  affidavit,  that  the  whole  of  his  demand 
remained  unpaid,  and  that  he  was  not  aware  of  any  propertj 
of  the  defendant  from  which  he  might  obtain  payment; 
for,  from  inquiries  he  had  made,  he  believed  the  defendant 
had  not   any   property   upon   which   execution   could  be 
levied :  that  he  had  been  informed  that  several  executions 
had  been  issued  in  actions  by  creditors  of  the  co-partner- 
ship against  the  public  officer,  under  some  of  which  the 
effects  of  the  defendant  had  been  seized  and  sold,  and  that 
there  was   not,  to  the  plaintiff's  knowledge  or  belief,  any 
property  or  effects  belonging  to  any  of  the  present  meD- 
bers   of  the  co-partnership  whose    names  were   included 
in   the    returns    delivered    to    the   stamp-office   in  April 
1839,  or  whose  names  were  mentioned  in  any  subsequent 
returns  to    the   stamp-office   made   by  the  co-partnership, 
which  could  by  any  execution,  which  might  be  issued  in 
that  action  against  any  members  of  the  co-partnership  for 
the  time  being,  be  seized  and  sold  to  satisfy  the  plaintiff's 
judgment:    that  upwards  of  thirty   of   the   members  htd 
been  declared  bankrupts :  that  he  had  made  diligent  inquirj 
and  used  every  means  in  his  power  to  acquire  information 
respecting  the  solvency  and  circumstances  of  the  members 
for  the  time  being  of  the  co-partnership  whose  names  were 
included  in   any  return  in  and  subsequent  to  April,  1839; 
and  that  he  believed  that  any  execution  against  any  of  them 
upon  the  said  judgment  would   be  wholly  ineffectual  for 
obtaining  payment  or  satisfaction  of  the  amount  of  such 
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jttdgineDt.     And  the  affidavit  concluded  by  shewing  that         is-iO. 
the  parties  against  whom  the  present  application  was  made 
were  shareholders  in  May,  1838,  when  the  plaintiff's  money  «. 

was  deposited.  ^^^" 

The  principal  affidavit  in  answer  was  made  by  Mr.  Pers^ 
houte,  and  stated  that  his  name  did  not  appear  in  the  returns 
made  in  1839  or  1840:  that  the  return  made  in  the  former 
year  contained  one  hundred  and  thirty-two  names,  and  the 
retam  of  1840  one  hundred  and  thirty-one  members  of  the 
co*partnership,  many  of  \i'hom  were,  as  deponent  believed, 
Mrivent  and  able  to  satisfy  the  plaintiff's  judgment;  and 
that  there  were  property  and  effects  belonging  to  the  pre- 
lent  ahareholders  in  the  bank,  whose  names  were  included 
ID  the  last  mentioned  return,  which  might  be  seized  and 
sold  by  virtue  of  an  eiecution  in  that  action  against  such 
shareholders  to  satisfy  the  plaintiflF's  alleged  debt  and  costs; 
and  that  executions  issued  upon  his  judgment  against  such 
shareholders  or  some  of  them  would,  if  enforced  with  due 
diiigmce,  be  effectual  for  obtaining  payment  and  satisfaction 
of  auch  judgment :  that  he  believed  that  several  of  the 
partners  who  had  so  become  bankrupts  as  stated,  and  in 
particular  several  of  them  who  were  directors  of  the  bank, 
poaaeased  property  much  more  than  sufficient  for  the  pay- 
meDt  of  their  private  debts,  and  that  some  of  them  had 
become  bankrupts  with  a  view  of  obtaining  a  discharge 
from  the  liabilities  of  the  bank ;  but  that  there  were  then 
divers  members  of  the  bank  whose  names  were  included  m 
the  returns  in  1839  and  1840  who  were  solvent  and  respon- 
sible, and  fully  able  to  meet  and  pay  the  amount  alleged  to 
be  owing  upon  the  plaintiff's  judgment.  The  deponent  then 
set  oat  the  names  and  addresses  of  sixteen  persons  whose 
aamea  were  included  in  the  last  mentioned  returns,  and  who 
be  stated  he  believed  to  be  so  solvent  and  responsible. 

Cresiwell  and  Crompton  now  shewed  cause.  The  pre- 
lent  application  is  made  under  the  13th  section  of  7  Geo.  4, 
€•4^  which  enacts,  ''that  execution  upon  any  judgment  in 
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any  action  obtained  against  any  public  officer  for  the  time 
being  of  any  such  co-partnership  carrying  on  the  business  of 
banking  under  the  provisions  of  the  act^  whether  as  plain- 
tiff or  defendant,  may  be  issued  against  any  member  for 
the  time  being  of  such  co-partnership ;  and  that,  in  case 
any  such  execution  against  any  member  for  the  time  bebg 
of  any  such  co  partnership  shall  be  ineffectual  for  obtain- 
ing payment  and  satisfoction  of  the  amount  of  such  judg- 
menty  it  shall  be  lawful  for  the  party  so  having  obtained 
judgment  against  any  such  public  officer  to  issue  execution 
against  any  person  who  was  a  member  of  such  co-partoer- 
ship  at  the  time  when  the  contract  or  engagement  in  which 
such  judgment  may  have  been  obtained,  was  or  were  en- 
tered into  or  become  a  member  at  any  time  before  such 
contracts  or  engagements  were  executed,  or  was  a  member 
at  the  time  of  the  judgment  obtained :  provided  alwajs, 
that  no  such  execution  as  last  mentioned  shall  be  issued 
without  leave  first  granted  on  motion  in  open  court  by  the 
court  in  which  such  judgment  shall  have  been  obtained.'^ 
The  affidavits  shew  that  the  parties  against  whom  the  appli- 
cation is  made  were  not  in  fact  partners  in  the  conceiO' 
[Lord  Denman  C.  J.  Would  not  that  properly  be  a  matter  of 
defence  ?]  The  Court  has  only  jurisdiction  to  issue  a  scire 
facias  under  certain  circumstances;  the  execution  in  the 
first  instance  is  to  be  issued  against  any  members  of  the 
company  "  for  the  time  being/'  that  is,  at  the  time  the 
execution  issues,  not  at  the  time  the  judgment  was  ob- 
tained; for  the  latter  part  of  the  section  provides,  that 
if  the  plaintiff  fails  to  obtain  payment  from  such  members, 
he  may  then  resort  to  those  parties  who  were  members  at 
the  time  of  the  judgment  obtained.  In  Cross  v.  Law{a) 
Aldtrson^  B.  intimated  that  it  was  proper  tlie  Court  should 
see  that  there  had  been  a  bon&  fide  attempt  made  to  fix  all 
the  members  of  the  company  for  the  time  being,  before  aoj 
execution  were  allowed  to  go  against  members  not  in  that 
condition.     [Coleridge  J.   Is  it  contended  then  that  there 

(a)  6  M.  &  W.  917;  and  see  Bosanquet  v.  Ransford,  S  P.  &  D.  99S, 
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ODUst  be  executions  against  all  the  existing  members  before        1840. 

in  execution  can  go  against  these  parties  ?]     At  any  rate 

the  Court  will  require  to  be  satisfied  that  there  has  been  v, 

I  boD&  fide  attempt  to  obtain  satisfaction  from  the  exist- 

ing  partners  before  they  will  allow  it  to  go  against  the  late 

partners :  as  to  the  partners  for  the  time  being,  a  sci.  fa. 

may  issue  against  them   without  the  leave  of  the  Courts 

bat  tbe  act  expressly  requires  that  such  leave  shall  be  ob- 

taioed  before  execution  is  to  issue  against  the  latter  class; 

dds  distinction    was   pointed  out  by  Lord  Abinger  C.  B. 

n  Cros»  V.  Law  {a).     In  this  case  it  does  not  appear  that 

there  has  been  an  execution  against  any  one  member  **  for 

the  tioDe  being ;"  for  there  is  nothing  to  shew  that  Law  was 

I  Baember  when  the  execution  issued. 

Wighiman  contri.  If  the  argument  on  the  other  side 
were  to  prevail,  a  creditor  of  the  bank  would  be  placed  in 
ft  situation  of  the  greatest  difficulty.  It  is  said  there  is  a 
Dunnber  of  solvent  partners,  against  whom  execution  should 
issue  in  the  first  instance;  but^if  that  course  were  adopted, 
tbej  might  turn  round  and  say,  they  had  ceased  to  be  part- 
ners before  execution.  In  this  case  every  ground  of  de- 
lieoce  is  open  to  a  defendant  upon  the  scire  facias.  [Lit^ 
Ikdale  J.  Could  a  defendant  on  scire  facias  shew  that  there 
irere  other  solvent  partners  against  whom  an  execution 
nigfat  be  had?  The  other  side  will  contend  that  there 
doght  to  have  been  a  bon^  fide  attempt  to  get  payment 
from  the  solvent  partners  in  the  first  instance.]  That 
would  lead  to  a  most  inconvenient  inquiry  in  every  case 
irbetber  or  not  execution  had  been  taken  out  against  the 
iBOSt  solvent  partners.  [Lord  Denman  C  J.  Has  therein 
hct  been  execution  issued  against  any  member?  How  is 
the  Court  to  know  that  Law  is  a  member  ?  ]  In  a  recent 
case  in  tbe  Exchequer  it  was  considered  that  it  might  be 
ftssunied  that  a  public  officer  was  a  member  unless  the 
contrary  were  shewn  (a).      [Coleridge  J.    The  act  ciearly 

(a)  See  Harwood  v.  Xav,  7  M.  &  W.  203. 
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requires  that  some  bona  fide  attempt  should  be  made  to 
obtain  payment  from  the  existing  members.  Is  there  anj 
thing  to  satisfy  the  Court  that  such  an  attempt  has  bees 
made  in  this  case  ?  Your  construction  of  the  act  wook) 
really  make  the  first  execution  a  mere  matter  of  form.]  It 
cannot  be  known  which  of  these  parties  are  solvent,  or 
which  are  actually  members;  for  it  might  be  that  their 
names  had  been  inserted  in  the  returns  without  their  con- 
sent. It  is  sufficient  therefore  if  execution  is  taken  out 
against  any  one  member,  and,  if  that  proves  ineffectual,  the 
plaintiff  has  a  right  to  proceed  under  the  act  against  uy 
former  member;  and  in  the  present  case  it  must  be  tskei 
for  granted,  unless  the  contrary  were  shewn,  that  the  de- 
fendant, the  public  officer  of  the  Company,  was  a  partner; 
and  execution  having  in  the  first  instance  been  taken  out 
against  him,  all  was  done  that  was  necessary  to  entitle  the 
plaintiff  to  have  execution  against  the  former  partners. 

Lord  Denman  C.J. — If  the  opinion  of  the  Court  it 
wrong  that  a  scire  facias  should  issue  in  this  case,  the  ptr^ 
ties  can  allow  execution  to  issue,  and  can  then  take  the 
opinion  of  a  higher  tribunal ;  but  I  think  it  right  that  the 
sci.  fa.  should  go.    I  agree  with  what  was  stated  by  JUtf 
son  B.  in  Cross  v.  Law  (<i),  that  there  should  be  a  boni 
fide  attempt  by  the  plaintiff  to  obtain  satisfaction  of  his 
judgment  from  the  members  for  the  time  being  before  he 
resorts  to  the  late  members ;  and  the  question  here  is,  whe- 
ther such  a  bon&  fide  attempt  has  been  made.    And  I  am  of 
opinion  that  no  such  attempt  has  been  shewn ;  and  that  it 
would  be  unjust  upon  the  parties  against  whom  the  pr^ 
sent  application  is  made  to  hold  them  liable  in  the  existing 
state  of  affairs.    If  indeed  it  had  appeared  that  the  plaintiff 
had  sued  those  parties  whom  be  bon&  fide  believed  to  be 
solvent,  or  that  he  had  sued  out  execution  against  the  de- 
fendant in  the  action  alone,  and  upon  inquiry  bad  been 

(m)  6M.  &W.  Sir. 
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pereaaded  that  he  could  not  obtaio  satisfaction  from  any  of  ^  ^^* 
the  other  members  for  the  time  being ;  in  such  a  case  it  is 
probable  we  might  allow  the  execution  to  issue  against  the 
former  partners ;  but  in  this  case,  where  it  appears  that 
there  are  more  than  ISO  existing  members,  and  that  only 
one  of  them  is  sued— (assuming  the  defendant  Law  to  be 
a  member),  and  that  he  is  in  a  state  of  decided  insolvency, 
and  that  on  the  other  hand  there  are  several  of  these  exist- 
iag  members  named  who  are  stated  to  be  in  a  state  of 
solvency,  I  think  it  would  be  too  much  to  grant  the  present 
application. 

Little  DALE  J.— By  the  statute  the  primary  liability  is 
properly  thrown  on  the  existing  shareholders ;  but  at  the 
same  time  those  parties  who  were  members  at  the  time 
Ibe  contract  was  entered  into,  but  who  have  since  ceased 
to  be  so,  are  not  discharged  from  their  liability ;  but  they 
are  only  secondarily  liable,  and  the  act  declares  they  shall 
not  be  proceeded  against  without  the  leave  of  the  Court 
la  this  case  a  sci.  fa.  is  applied  for  against  parties  who  are 
onlj  thus  secondarily  liable ;  and  the  question  is,  whether 
the  plaintiff  has  shewn  a  sufficient  attempt  on  his  part  to 
fix  the  parties  who  are  primarily  liable.     Now  all  that  has 
been  done  by  the  plaintiff  is  to  issue  execution  against  the 
public  officer  of  the  concern,  who  is  in  a  notorious  state  of 
insolvency,  without  any  attempt  being  made  to  obtain  satis- 
faction from  the  other  existing  members.     I  cannot  con- 
sider that  sufficient  under  the  act.     I  do  not  mean  to  say 
that  I  think  it  necessary  to  sue  out  execution  against  each 
individual  member,  but  I  think  at  least  something  more 
should  be  done  than  appears  to  have  been  done  in  this 
instance. 

Williams  J. — I  am  of  the  same  opinion.  The  question 
is,  whether  enough  has  been  done  in  this  case  to  recover 
the  judgment  from  the  parties  who  are  primarily  liable.  It 
appears  to  me  that  nothing  has  been  done  to  enforce  the 
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judgment  against  them,  and  that  therefore  the  Court  has 
no  discretion  to  exercise  on  the  matter. 

Coleridge  J. — The  statute  makes  a  clear  distinctioD 
between  those  parties  who  are  primarily  liable  and  those 
who  are  secondarily  so ;  and  the  parties  against  whom  this 
application  is  made  obviously  belong  to  the  second  class; 
for  Mr.  Wighlman  seemed  driven  to  contend  that  a  mere 
pro  form&  execution  was  all  that  was  necessary  in  the  first 
instance  in  order  to  make  the  former  members  liable;  but 
the  adoption  of  such  a  course  would,  I  think,  stultify  the 
act  of  parliament;  for  the  consent  of  the  Court  is  required 
before  an  execution  can  issue  against  parties  of  the  second 
class.  Buty  if  a  mere  formal  act  were  sufficient  in  the  first 
instance,  there  would  be  no  reason  why  the  execudon 
should  not  be  allowed  to  go  at  once  without  the  interpo- 
sition of  the  Court.  I  think  therefore  that  some  bonft  fide 
attempt  to  satisfy  the  judgment  as  against  the  existing 
members  is  necessary  before  the  Court  will  assist  plaintiff 
to  issue  execution  against  parties  who  have  ceased  to  be 
members;  and,  without  laying  down  what  the  minimum 
would  be  to  satisfy  the  act,  I  think  it  sufficient  to  say  that 
in  my  opinion  sufficient  has  not  been  done  in  this  instance. 


A. 


Rule  discharged. 


Wednesday, 
Nov.  95/A. 

Where  an  or- 
der has  been 
made  by  ihe 
Insolfent 
Court  under 
the  37 th  sect, 
of  the  Impri- 
sonment lor 


DrURY  V.  HOUNOSFIBLD. 

A.  RULE  had  been  obtained  in  last  Michaelmas  tenn» 
calling  upon  the  plaintiff  to  shew  cause  why  the  defendant 
should  not  be  discharged  out  of  the  custody  of  the  sheriff 
of  Yorkshire,  and  why  the  plaintiff  should  not  pay  the  costs 

of  the  application. 

Debt  Act  (1  & 

9  Vki.  c.  110),  vesting  the  insoIveni*s  estate  in  ihe  provisional  assignee,  the  detaining 
creditor  is  not  bound  to  accept  the  amount  of  debt  and  costs  tendered  on  behalf  of  the 
insolvent,  where  it  does  not  distinctly  appear  that  the  money  tendered  is  no  part  of  the 
insolvent's  estate;  and  the  Court  will  not  order  the  insolvent's  dischai^e  on  affidavit  of 
such  tender  and  ri>ru!»al. 
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The  following  facts  were  disclosed  by  the  affidavits:  1840. 
The  defendant  being  in  custody  on  mesne  process  at  the 
phintiff's  suity  a  detainer  in  execution  was  lodged  against 
him  in  September,  1838,  in  the  same  action,  for  140/.  debt  HouNosFrELD. 
and  costs.  In  October  following,  the  plaintiff,  on  petition 
to  the  Insolvent  Court,  obtained  an  order,  vesting  the 
defeodaot's  estate  and  effects  in  the  provisional  assignee, 
oader  section  37  of  the  Imprisonment  for  Debt  Act  (I  &  2 
Viet.  c.  1 10).  In  the  following  November  (at  which  time 
the  defendant  had  not  filed  his  schedule),  the  clerk  of  the 
defendant's  attorney,  accompanied  by  the  defendant's  wife, 
leodered  the  debt  and  costs  to  the  plaintiff,  but  he  declined 
reoeiving  them,  upon  the  ground  that  the  order  above  men- 
Uoned  had  vested  all  the  defendant's  estate  and  effects  in 
the  provisional  assignee,  ft  was  stated  by  the  defendant's 
wife,  that  he  had  obtained  the  money  with  which  the  tender 
was  made  from  one  Anderson,  who  was  a  friend  of  the  de- 
fendant's, by  means  of  a  check,  drawn  on  Anderson^ s  banker. 

Cretswell  and  Martin  ahewed  cause  (a).  The  present 
case  has  already  been  before  the  Court  in  another  shape : 
Haundsfield  v.  Drury  {h).  The  only  question  here  is  as  to 
the  effect  of  the  vesting  order,  under  the  37th  section  of  the 
Imprisonment  for  Debt  Act,  which  enacts  that  such  an 
order  shall,  without  any  conveyance  or  assignment,  vest  all 
the  real  and  personal  estate  and  effects,  of  every  nature  and 
kind  whatsoever,  and  all  debts  of  the  insolvent,  in  the  pro- 
visional assignee.  The  other  side  were  bound  to  shew 
distioctly  that  the  money  was  Anderson*s,  and  in  failure  of 
lucb  proof  it  must  be  taken  to  be  the  insolvent's,  and 
therefore  had  passed  to  his  assignees  by  virtue  of  the  vest- 
ing order  of  the  Insolvent  Court.  The  intention  of  the  act 
was  to  compel  a  debtor,  who  remained  in  jail  and  set  his 
creditors  at  defiance,  to  assign  his  property  for  the  benefit 

(d>  Before  Lord  Denman  C.  J.,  (b)  3  P,  &  D.  127 ;  S.  C  1 1  A. 

UiiUdale,  Williams  and  Coleridge      Si  £.  98. 
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1840.        of  his  creditors.     The  vesting  order  is  io  place  of  the 

^'^T^^^'^      assignment  from  the  insolvent,  under  the  former  insolieot 

V.  acts,  and  it  vests  in  the  provisional  assignee  all  the  intereit 

HouKDSFiELD.  ^^  insolvcnt  had  in  his  estate  at  the  time  such  order  wti 

made:  Woodland  v.  Fuller  {a).  In  Crour  v.  PiUing(i), 
which  will  be  relied  upon  by  the  other  side,  no  question  vn 
raised  as  to  whether  the  money  belonged  to  the  debtor  or 
the  assignee.  If  the  creditor  had  taken  the  money  he  would 
have  been  obliged  to  refund  it  to  the  assignee. 

Sir  W,  W.  Follett  and  Newton  contrd.     According  to  the 
argument  on  the  other  side,  any  one  creditor  may  keep  a 
party  in  piison  after  a  tender  or  actual  payment  of  his  debt 
and  costs ;  but  such  is  not  the  law.     In  HoundsfieU  r. 
Drury  (c)  the  question  was,  whether  the  plaintiff  had  ret- 
sonabie  and  probable  cause  to  refuse  to  discharge  the  de- 
fendant; and  it  has  no  application  to  this  case.     Crozer^. 
Pilling  (6)  is  directly  in  point,  for  it  shews  that  a  plaintiff 
is  bound  to  accept  from  a  defendant  in  custody  the  debt 
and  costs  when  tendered,  and  to  authorise  the  sheriff  to 
discharge  him.     That  case  is  stronger  than  the  present,  for 
there  the  prisoner  had  actually  petitioned  to  be  discharged, 
but  had  been  remanded  by  the  Insolvent  Court.     The  I  fc 
£  Vict,  contemplates  that  a  prisoner  may  be  discharged  out 
of  custody  by  other  means  than  the  act  of  the  Court,  and 
payment  of  the  debt  is  surely  the  best  means  of  becoming 
entitled  to  such  discharge.     The  vesting  order  is  not  the 
result  of  any  act  of  the  prisoner's,  but  it  is  done  in  invitum; 
and  by  the  d7th  section,  the  order  may  be  discharged  by  the 
Court,  with  the  consent  of  the  petitioning  creditor;  it  not 
being  necessary  to  consult  any  other  creditor,  which  shevs 
that  the  object  of  the  whole  proceeding  was  to  enable  the 
creditor,  who  applied  for  the  order,  to  obtain  payment  of 
his  debt.     The  creditor  would  not  in  fact  have  been  pre- 

(rt)  3  P.  &  D.  570;  5.C.  11  A.      R.  J 29. 
&  E.  859.  (c)  3  P.  &  D.  1«7 ;  5.  C.  II  ^ 

(b)  4  B.  &  C.  26;  5.  C.  6  D.  &      &  £.  98. 
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iced  if  be  htd  been  compelled  to  refund  the  money  to         i84a 

aMignee,  for  upon  bis  own  shewing  be  was  only  entitled 

M>iiie  in  pari  passu  with  the  other  creditors.     With  re- 

tl  to  the  question  out  of  whose  money  the  tender  was  Houmoipibld. 

de,  enough  appears  to  shew  that  it  did  not  come  out  of 

s  debtor's  estate. 

This  being  the  last  day  of  term,  the  Court  said  that  judg- 

«t  should  be  given  at  chambers. 

Cur.  adv.  vulL 

The  reporters  have  been  favoured  with  a  copy  of  the 
dgmentf  which  was  delivered  at  chambers  (Dec.  5)  by 
Cor.BBiDGE  J. — This  was  a  rule  calling  on  the  plaintiff 
shew  cause  why  the  defendant  should  not  be  discharged 
it  of  custody,  he  being  detained  under  a  ca.  sa.  for  debt 
d  costs.     The  ground  for  claiming  his  discharge  was  the 
nder  of  these  to  the  plaintiff*  which  had  been  refused 
ider  the  following  circumstances;  and  whether  these  jus- 
led  the  refusal  was  the  question.     The  plaintiff,  under 
e  S6th  section  of  the  1  &  2  Fict.  c.  110,  had  petitioned 
e  Insolvent  Debtors'  Court  and  procured  a  vesting  order; 
e  tender  was  made  after  this  by  the  defendant's  wife,  and 
dote  the  defendant  had  filed  any  schedule  as  required  by 
at  Court.    The  reason  assigned  by  the  plaintiff  for  refusing 
•  mccept  the  money  was,  that  it  formed  part  of  the  defend- 
it*^  estate,  and  was  therefore  vested  by  the  order  in  the 
"Dvisional  assignee ;  that  he  should  therefore  not  be  safe 
I  accepting  it,  but  should  be  obliged  to  refund  it  to  the 
tsignee;  that  it  was  therefore  no  satisfaction  of  the  debt 
id  costs^  and  consequently  cast  upon  him  no  obligation 
» give  the  defendant  his  discharge.     This  reason,  having 
sen  assigned  at  the  time  the  refusal  was  given,  drew  the 
ttention  of  the  defendant  to  the  question,  whose  money  it 
ms  that  was  tendered  to  the  plaintiff,  and  the  manner,  in 
rbich  it  is  now  sworn  in  the  affidavits  for  the  rule  that  the 
looey  was  obtained,  shews  also  that  the  attention  of  the 
efendant  and  his  friends  was  at  the  very  time  alive  to  the 
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1840.         importance  of  this  fact.     Bearing  this  in  mind,  we  observe 

^"^^^"^^^       that  neither  the  defendant,  nor  any  one  on  his  part,  distinctly 

9.  denies  the  monej  to  have  been  the  proceeds  of  his  personal 

HouKDSFiKLD.  estate,  and  we  feel  satisfied,  as  well  from  this  as  from  whit 

is  stated  in  the  affidavits,  that  the  money  must  be  taken  to 
have  been  furnished  from  the  defendant's  estate. 

But  assuming  this  to  be  so,  two  points  were  made  for 
the  defendant.  First,  the  case  of  Crozer  v.  Pilling  (a)  \in 
relied  on  as  being  exactly  in  point,  because,  under  the  cir- 
cumstances there  stated,  the  money  tendered  by  the  plain- 
tiff, if  it  had  formed  part  of  his  estate,  would,  by  the 
Insolvent  Act  then  in  force,  equally  have  passed  to  the 
assignee,  and  the  defendant  therefore  would  have  bad  as 
good  cause  for  refusing  to  discharge  the  plaintiff,  as  the 
present  plaintiff  has  for  his  refusal  to  discharge  the  present 
defendant.  We  cannot  however  attach  much  weight  to  the 
this.  That  was  an  application  for  a  new  trial  refused  on 
the  hearing,  and  the  point  now  raised  was  not  mentioned 
either  at  the  bar  or  by  the  Court;  besides  which,  the  de- 
fendant there  had  refused  the  discharge  on  another  and 
totally  untenable  ground,  insisting,  namely,  that,  beyond  the 
debt  and  costs  in  the  action,  he  would  be  paid  some  costs 
incurred  in  opposing  the  plaintiff  in  the  Insolvent  Debtors' 
Court. 

Secondly,  it  was  said  that  the  plaintiff  could  not  be  pre- 
judiced, even  if  the  money  were  recovered  back  from  hitny 
because  upon  his  own  shewing  he  was  now  only  entitled 
to  come  in  pari  passu  with  the  other  creditors,  and  there- 
fore it  would  be  but  just  that  the  sum  so  tendered  shooM 
find  its  way  into  the  hands  of  the  provisional  assignee. 

And  this  is  true;  but  it  does  not  touch  the  question, 
which  is,  whether  the  plaintiff  was  bound  to  sign  the  dis- 
charge, and  if  not,  whether  the  Court  should  now  direct  it. 
The  plaintiff  was  not  bound  to  discharge  the  defendant, 
because  the  exigency  of  the  writ  was  not  complied  with  bj 
the  tender.     If  the   money  tendered  was  clearly  money 

(«)   i  B.  &  C.  26;  S.  C.  6  D.  8c  R.  I'i9. 


Drurt 
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hicb  the  plaiaCifF  could  not  retain,  the  receipt  of  it  was  no         1840. 

itisfaction  of  the  debt  and  costs,  and  it  is  satisfaction  only, 

ctaal  or  legal,  that  entitles  the  defendant  to  a  discharge.  «. 

Uor  ought  the  Court  to  order  a  discharge;  because  we  "ou^'^"*'*^* 

XBDot  but  see  that  that  would   assist  the  defendant  in 

Bfiding  the  order  of  the  Insolvent  Debtors*  Court,  to  file  a 

Kbedule,  and  so  put  his  estate  in  a  course  of  distribution 

UBODg  his  creditors. 

This  rule  therefore  must  be  discharged,  and,  as  it  was 
■oved  with  costs,  discharged  with  costs. 

A»  Rule  discharged. 


The  Queen  v.  Robinson.  Wtdnetdav, 

Nov.  Utk 
Indictment  for  assaulting,  &c.  one  Blyihrnan,  on  Where  two 
&e  17th  November,  1838,  constable  of  the  parish  of  War-  {i^^  29th  No?. 
»p,  in  the  county  of  Nottingham,  in  the  discharge  of  his  dwmisaed  a 
loty.     Second  count,  for  a  common  assault.  sault  on  the 

Pica  (to  the  first  count),  that  on  the  29th  November,  g^und  that  the 

Oiicnce  was 
838,  at  the  town  and  parish  of  Mansfield,  in  the  said  **  not  proved,'' 

oantj,  before  A,B.  Esquire,  and  CD.  Esquire,  two  of  her  ^j"^  their^cer- 
faiesty's  justices  of  the  peace  in  and  for  the  said  county,  tiBcateofsuch 
16  defendant  was  brought  before  the  said  justices  charged,  jer  9  Geo.  4, 
D  a  certain  information,  upon  the  oath  of  the  said  Bluth-  ^*  31,  until  rhe 
on,  with  having,  on  the  said   17th  November,  1838,  as-  lowing:— 
lulted,  &c.  the  said  Blythman  at  Warsop  aforesaid,  and  that  ^^j^^^^^  ^\ 
le  said  justices,  upon  hearing  the  said  complaint,  deemed  not  been 
le  offence  not  to  be  proved,   and   thereupon   dismissed  ^^  n  ^^^hin  ~ 
le  said  complaint,  and  the  said  A.  B.  and  C.  D.  forthwith  ^^^  meaning 
lade  out  a  certificate  under  their  hands,  stating  the  fact  of  was  therefore 
icb  dismissal,  and  delivered  such  certificate  to  the  defend-  P^,!'^''  ^^  ^'l 

.  .  indictment  for 

nty  as  by  the  certificate  of  the  said  A.  B.  and  C.  D.  under  the  same  as- 
sault. 
S.  Where  a  plea  to  an  indictment  for  an  assault  alleged  that  the  defendant  had  been 
rooglbt  liefore  two  justices  for  the  same  assault,  and  that  the  justices,  deemin^j  the 
feooe  not  to  be  prored,  "forthmiih'*  gave  the  defendant  a  certificate  of  such  dismissal, 
tid  the  replication  traversed  the  giving  of  the  certificate  modo  etformd: — Held,  (dubi* 
knte  Coleridge i.)  that  the  t'we  of  giving  the  certificate  (inter  alia)  was  in  issue. 


The  QuKBH 

V. 
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1840.        their  bands,  and  now  shewn  to  the  Court  here,  more  fully 
and  at  large  appears,  which  doom,  judgment  and  diamisal 
still  remain  in  full  force  and  effect*     Averment  of  the  iden- 
RoBiKsoir.     li^y  Qf  ijjg  defendant  with  the  person  so  charged  and  di»- 
missed  as  aforesaid,  and  of  the  identity  of  the  assault,  the 
subject*matter  of  the  indictment,  with  the  assault  in  respect 
of  which  the  defendant  had  been  so  charged  and  dismissed 
before  the  said  justices.     Verification,  and  prayer  of  jodg* 
ment. 

S.  To  the  second  count,  not  guilty.  Conclusion  to  the 
country. 

Replication :  ] .  Precludi  non,  as  to  the  first  couDt, 
because  the  defendant  did  not  obtain  such  certificate  in 
manner  and  form,  &c.  Conclusion  to  the  country.  (Issoe 
thereon.) 

2.  To  the  second  plea,  similiter. 

The  indictment,  which  had  been  removed  into  this  Couit 
from  the  Nottinghamshire  Quarter  Sessions,  was  tried  at 
the  summer  assizes  for  the  above  county  in  1839,  when  the 
jury  returned  a  special  verdict. 

The  special  verdict  found,  as  to  the  second  issue,  that 
the  defendant  was  not  guilty,  and,  as  to  the  first  issue,  that 
the  defendant  had  been  brought  before  the  said  justices  om 
the  2i)th  November,  1838,  and  then  charged  with  the  same 
assault,  which  was  the  subject  of  the  indictment  as  ia  the 
first  plea  alleged, ''  and  that  the  said  justices,  upon  heariog 
of  the  said  complaint  of  the  said  Blythman,  deemed  the 
offence  not  to  be  proved,  and  thereupon,  that  is  to  saj,  on 
the  29M  0/  November,  dismissed  the  said  complaint  ts  is 
the  said  plea  alleged.  And  the  said  justices  ii/ierwarih 
that  is  to  say,  on  the  lO^A  of  January,  1839t  made  out  a 
certificate  under  their  hands,  stating  the  fact  of  such  dis- 
missal, according  to  the  provision  of  the  statute  in  such  case 
made  and  provided,  and  delivered  such  certificate  to  the 
said  Robinson  on  the  day  and  year  last  aforesaid,  as  alleged 
in  the  said  plea,  but  such  certificate  was  not  delivered  to 
the  said  Robinson  before  the  day  and  year  last  aforesaid,  and 
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wUch  Mid  doom,  judgment  and  diBmissal  still  remains  in 
fiiil  force  and  effect/'  &c. 

Whiiehurst,  for  tbe  defendant  The  question  is,  whether 
the  defendant  was  liable  to  be  indicted  for  this  assault  after 
ahCaioing  the  certificate  of  the  justices,  under  9 Geo.  4,  c.31, 
s.  £7  (a)»  that  they  had  inquired  into  the  same  matter,  and 
dismissed  the  complaint. 

Independently  of  the  certificate,  it  appears  that  the  case 
had  abeady  been  determined  by  the  justices,  and  the  de- 
fsMbnt,  having  once  been  acquitted,  could  not  be  put  in 
jeopardy  a  second  time  for  the  same  offence.  [Coleridge  J. 
Hie  justices  did  not  find  that  the  defendant  was  not  guilty, 
bot  merely  that  the  offence  was  "  not  proved."  The  defence 
is  altogether  the  creature  of  the  act.  Would  their  determi- 
nation be  evidence  to  support  a  plea  of  autrefois  acquit?] 
Hie  certificate  is  not  itself  the  defence  to  the  indictment, 
but  is  provided  as  the  convenient  evidence  of  that  defence, 
and  is,  in  this  respect,  like  the  certificate  of  previous  con- 
viction for  felony  under  7  &  8  Geo.  4,  c.  28,  s.  11.    Suppose 
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(a)  Sect.ir  enacts,  that  *'  Where 
ly  person  shall  Qnlawfulljf  assault 
•r  ba^t  any  other  person,  it  shall 
ha  ktvfttl  for  two  justices  of  tbe 
peace,  upon  complaint  of  the  party 
aggrieved,  to  hear  and  determine 
mch  offence;  and  the  offender, 
upon  conviction  thereof  before 
them,  shall  forfeit  and  pay  such 
fine  as  shall  appear  to  them  to  be 
oieet,  not  exceeding  together  with 
costs  (if  ordered)  the  sum  of  5/., 
whicb  fins  shall  be  paid  to  some 
one  of  the  overseers  uf  the  poor, 
fcc;  bat  if  the  justices  shall  deem 
die  assault  or  battery  not  to  be 
frvmd^  or  shall  find  the  assault  or 
batteiy  to  be  justified,  or  so  trifling 
ts  not  to  merit  any  punishment, 
•nd  shall  accordingly  dismiss  the 
complaint,    thejr    shall    forthwith 


make  out  a  certificate  under  their 
hands,  stating  the  fact  of  such  dis- 
missal, and  shall  deliver  such  cer- 
tificate to  the  party  against- whom 
the  complaint  was  preferred/' 

The  38th  sect,  enacts,  ''  If  any 
person,  against  whom  any  such 
complaint  shall  have  been  prefer- 
red, for  any  common  assault  or 
battery,  shall  have  obtained  such 
certificate  as  aforesaid,  or  having 
been  convicted  shall  have  paid  the 
whole  amount  adjudged  to  be  paid 
under  such  conviction,  or  shall 
have  suffered  the  imprisonment 
awarded  for  non-payment  thereof, 
in  every  such  case  he  shall  be  re- 
leased from  all  further  or  other 
proceedings,  civil  or  criminal,  for 
the  same  cause/' 


1840. 


The  QuEBN 

9. 

RoBissoif. 
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1840.        the  grand  jury  had  the  indictment  brought  before  them  im- 
_/^^"^^       mediately  after  the  case  had  been  disposed  of  by  the  justices 
V.  and  before  the  certificate  could  have  been  prepared,  would 

RoBiKsoM .     ^1,^  defendant  have  been  without  defence  ? 

tt.  Assuming  the  certificate  to  be  necessary,  the  prose- 
cutor will  object  that  it  is  ineffectual,  because  it  was  not 
given  '*  forthwith"  after  the  dismissal  of  the  complaint  be- 
fore the  justices.  But  the  certificate,  like  a  conviction  bj 
justices,  may  be  drawn  up  at  any  time  when  occasion  calls 
for  it,  and  has  relation  to  the  time  when  the  complabt  wai 
dismissed.  The  word  ''  forthwith''  in  the  statute  is  merely 
directory,  or,  perhaps,  was  intended  to  signify  that  the  jus- 
tices must  furnish  it  immediately  after  it  is  applied  for  by 
the  party.  Suppose  the  justices  had  refused  to  grant  the 
certificate,  and  this  Court,  after  a  long  interval,  bad  com- 
pelled them  to  do  so  by  mandamus,— would  the  certificate 
be  inoperative  ?  In  truth,  the  word  ''  forthwith"  has  no 
more  definite  meaning  than  the  word  ''  instantly"  was  latelj 
held  to  possess  in  Reg.  v.  Brcwnlow  (a). 

WiUmore^  contri.  The  dismissal  of  the  complaint,  without 
the  certificate,  would  be  no  defence.  There  is  no  analogy 
between  the  certificate  in  question  and  the  certificate  of  a 
previous  conviction  under  7  8c  8  Geo.  4,  c.  ^8 :  the  latter 
certificate  is  specially  made  evidence  of  all  the  facts  con- 
tained in  it;  whereas  this  certificate  would  not  dispense 
with  any  proof  whatever. 

The  certificate  should  have  been  given  immediately  oo 
dismissal  of  the  complaint.  The  object  of  the  statute  was 
that  the  matter  should  be  ended  altogether  by  the  same  jus- 
tices who  heard  the  complaint,  at  the  time  when  the  case  is 
fresh  in  their  recollection.  [Lord  Denman  C.  J.  Is  the 
giving  of  the  certificate  ''  forthwith"  properly  put  in  issue 
by  a  traverse  that  it  was  given  in  manner  and  form.  Sec.?] 
The  defendant  alleges  he  obtained  a  proper  certificate :  the 
prosecutor  denies  this,  and  the  whole  matter  is  in  issue. 

(«i)  3  P.  &  D.  5t. 
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Idiekurst,  in  reply,  conteDded  that  the  giving  of  the         1840. 
ificate  "  forthwith"  should  have  been  traversed  specially.    -.  ^  Qo£bii 


ord  Denman  C.J. — When  first  I  read  the  pleadings  I 
igbt  that  the  time  of  giving  the  certificate  was  in  issue, 
rell  as  the  other  matters  material  to  the  defence  under 

statute,  and  I  think  still  that  the  whole  question  is 
Giently  raised  by  the  pleadings.  It  appears  to  me  im- 
aot  that  the  certificate  should  be  given  without  delay ; 

it  would  be  most  inconvenient  that  the  subject  should 
wrought  before  the  justices  at  a  subsequent  time,  when 
'  might  be  engaged  with  other  business  or  not  be  sitting 
^tber.  When  the  certificate  is  granted  some  weeks  after 
dismissal  of  the  complaint,  it  is  not  given  ''  forthwith'* 
unj  reasonable  sense  of  that  term.  It  was  ingeniously 
led  by  Mr.  Whiiehurst  that,  on  general  principles,  with- 

reference  to  tlie  certificate,  the  complaint,  having  once 
D  dismissed,  could  not  be  brought  before  another  tribu- 
If  the  statute  had  said  the  certificate  was  to  be  given 
he  justices  should  think  the  party  '*  not  guilty"  of  the 
nee,  there  might  be  something  in  the  argument.  But 
words  are,  if  they  ''  shall  deem  the  offence  not  to  be 
ffed;**  and  I  do  not  think,  where  the  justices  say  an 
ince  is  not  proved,  they  adjudicate  so  as  to  bar  a  pro- 
diog  before  another  tribunal :  on  the  contrary,  the  phrase 
taelf  seems  to  indicate  that  further  inquiry  is  desirable. 

¥iLLiAMS  J.  (o)— The  word  "  forthwith"  should  have  a 
KNiable  construction.  If  we  are  to  take  it  that  the  same 
ices  who  dismiss  the  complaint  are  to  give  the  certifi- 
B,  tbey  should  certify  within  some  reasonable  time  after 

bearing,  while  the  case  is  fresh  in  their  recollection. 
Kb  to  the  pleadings,  I  think   the  word  '*  forthwith"  in 

plea  limits  the  time,  so  as  to  make  it  material,  and  that 

time  is  put  in  issue  by  the  replication. 

(a)  UttUdale  J.  was  absent. 


V. 
ROBIMSOH. 
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The  Queen 

V, 
R0BIN90H. 
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Coleridge  J. — I  agree  as  to  the  certificate  under  the 
statute  being  the  defence  to  the  indictment,  and  as  to  tbe 
time  when  it  is  to  be  given.    Where  the  justices,  under  tlus 
statute,  dismiss  the  complaint,  because  they  think  either 
that  the  assault  is  justified  or  that  it  is  not  proved,— how 
can   that   be  said  to  be  the  same  as  a  finding  of  **  not 
guilty/'  so  as  to  entitle  the  party  charged  to  the  defence  of 
autre  fois  acquit  ?     I  thooght  at  first  *^  forthwith"  might 
mean  merely  that  the   certificate  should   be   given,  whm 
applied  for,  without  delay.     But  I  now  think  such  a  con- 
struction would  do  violence  to  the  statute,  and  that  the 
certificate  must  be  given  at  the  same  time  when  the  com- 
plaint is  dismissed,  or  substantially  so,  or  at  least  so  soon 
after,  that  all  the  circumstances  of  the  case  may  be  fresh  in 
the  recollection  of  the  justices. 

I  have,  however,  some  little  doubt  whether  the  time  of 
giving  the  certificate  is  properly  in  issue. 


Judgment  for  the  crown. 


Monday, 
Nov.  16th, 

In  an  action 
for  libel,  it  ap- 
peai-ed  that 
the  plainliflf 
was  church- 
warden and 
the  defendant 
clergyman  of 
the  same  pa- 
rish, and  that, 
difTerences 
having  arisen 

between  them  in  that  relation,  the  plaintiff  requested. that  tbe  defendant's  fbtare  com- 
munications should  be  by  letter  to  the  plaintiff's  clerk.  The  defeudaot  aftervtids 
applied,  bv  letter  to  the  clerk,  for  money  which  he  conceived  to  be  due  to  himself  from 
the  plaintiff.  The  clerk  answered  that  the  plaintiff  denied  his  liability,  and  in  reply  tbs 
defendant  addressed  a  letter  to  the  clerk,  saying,  ^*  This  attempt  to  defraud  me  isst 
mean  as  dishonest." 

Heldf  that  it  was  properly  left  to  the  jury  whether  the  above  laogaage  was  justified 
by  tlie  occasion,  and  that  the  communication  was  not  in  itself  privileged  so  as  to  reoilsr 
proof  of  actual  malice  necessary  to  sustain  the  action. 


TusoN  V.  Evans,  Clerk. 

I N  this  case,  which  was  an  action  for  libel,  tried  before 
Maiile  J.  at  the  last  Somerset  assizes,  BompM,  Serjt.  who 
was  for  the  defendant,  contended  that  the  plaintiff  ought 
to  be  nonsuited,  on  the  ground  that  the  communiation 
complained  of  was  privileged.  Tbe  plaintiff,  who  was  ao 
attorney,  was  churchwarden  of  tbe  parish  of  which  tbe 
defendant  was  tbe  clergyman.     In  their  relation  of  church- 
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warden  and  clergyman  differences  bad  arisen  between 
ibem,  and  tbe  plaintiff  bad  requested  tbat  the  defendant's 
ooifimunications  sbould  be  by  letter  to  his  clerk.  Tbe  de- 
fendant having  to  make  a  payment  to  the  plaintiff,  had 
iBclosed  the  money  in  a  letter  to  the  plaintiff's  clerk,  in 
which  he  demanded  a  receipt  to  be  returned,  and  also  the 
payment  of  some  rent  which  he  conceived  and  claimed  to 
be  due  from  the  plaintiff  to  himself.  The  clerk  returned  a 
receipt,  and  informed  the  defendant  that  the  plaintiff  denied 
his  liability  to  the  plaintiff  for  any  rent.  The  reply  to 
this  letter  was  addressed  to  the  plaintiff's  clerk,  and  con- 
tained the  alleged  libellous  matter;  after  acknowledging 
ths  receipt  sent,  the  defendant  commented  on  the  refusal 
to  pay  the  rent,  and  added,  "  this  attempt  to  defraud  me 
of  the  rent  is  as  mean  as  dishonest." 

The  jury,  under  tbe  direction  of  the  learned  judge  that 
this  language  was  not  justified  by  the  occasion,  returned 
a  verdict  for  the  plaintiff  with  nominal  damages. 
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Bompas  Seijt.,  on  a  former  day  in  this  term  (a),  in  pur- 
suance of  leave  reserved  at  the  trial,  moved  to  enter  a  non- 
iuit  The  letter  in  question  was  written  to  a  person  au- 
thorised, on  the  part  of  the  plaintiff,  to  treat  with  the 
dffeodant  concerning  that  which  was  tbe  subject-matter  of 
tbe  letter.  The  letter  therefore  may  be  considered  to  have 
been  written  to  the  plaintiff  himself.  The  occasion  on 
which  it  was  written  was  a  lawful  occasion,  and  would  jus- 
tify tbeietter  as  a  privileged  communication  in  tbe  absence 
of  express  malice.  The  common  business  of  life  could 
Bat  be  conducted  unless  a  party,  who  is  devoid  of  all  ma- 
licious intent,  is  allowed  to  express  himself  freely  in  the 
fair  prosecution  of  his  own  interest.  The  question  should 
have  been  left  to  the  jury  whether  tbe  occasion  was  such 
M  would  justify  the  communication,  unless  it  resulted 
from  actual  malice.     A  person  applied  to  for  the  character 

(a)  November  6,  before  Lord  Denman  C.J.,  Littledate,  WUUtims  and 
Csfertd^f  Js. 
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of  a  servaDt  may,  if  he  acts  bon&  fide,  assert  the  servant  to 
be  a  thief.  ILittledak  J.  However  lawful  the  occasioD,  it 
does  not  appear  that  there  was  the  slightest  ground  for  im- 
putiug  fraud  to  the  plaiutiff.] 

Lord  Denman  C.  J. — We  will  see  my  brother  Maule. 

Cur.  adv.  vuU, 


Lord  Dbnman  now  delivered  the  judgment  of  the  Court, 
and,  after  stating  the  facts  as  above,  proceeded  thus:— ^ 
Some  remark  from  the  defendant  on  the  refusal  to  pay  the 
rent  was  perfectly  justifiable,  because  his  entire  silence  might 
have  been  construed  into  an  acquiescence  in  that  refusal, 
and  so  prejudiced  his  case  upon  any  future  claim,  and  the 
defendant  would  therefore  have  been  privileged  in  deajiiq; 
the  truth  of  the  plaintiff's  statement;  but,  upon  considen- 
tion,  we  are  of  opinion  that  the  learned  judge  was  quite 
right  in  considering  the  language  actually  used  as  not  jus- 
tified by  the  occasion.  Any  one  in  the  transaction  of 
business  with  another  has  a  right  to  use  language  boni  fide 
which  is  relevant  to  that  business,  and  which  a  due  regtrd 
to  his  own  interest  makes  necessary,  even  if  it  should  di* 
rectly,  or  by  its  consequences,  be  injurious  or  painful  to 
another,  and  this  is  the  principle  on  which  privileged 
communication  rests;  but  defamatory  comments  on  the 
motives  or  conduct  of  the  party  with  whom  he  is  dealing 
do  not  fall  within  that  rule.  It  was  enough  for  the  de- 
fendant's interest  in  the  present  case  to  deny  the  truth  of 
the  plaintiff's  assertion ;  to  characterise  that  assertion  as  ao 
attempt  to  defraud,  and  "  as  mean  and  dishonest"  wai 
wholly  unnecessary. 

This  case  therefore  was  properly  left  to  the  jury,  and 
there  will  be  no  rule. 

Rule  refused. 


MICHAELMAS  T£RM,  IV  VICT^  399 

1840. 

Beech  v.  White.  Wednesday, 

November  11. 
Assumpsit.     The  declaration    stated  that  by  agree-  In  assumpsit 
ment    in    writing,   dated    the    lOtb    October,     1 831,   the  d^^^^^  for  not 

pliintiff  agreed  to  let,  and  the  defendant  agreed  to  take,  a  repairing,  the 
;  ,  .  ,  r  I  I    declaration 

arm  and  messuage  called  8cc.,  situated  &c.,  from  the  10th  stated  an 
October,  1831,  at  the  yearly  rent  of  260/.  as  a  yearly  tenant,  j ,^^^™ roV  ?he 
with  a  half  year's  notice  to  quit ;  the  plaintiff  on  her  part  plaintiff  to  let 
oodertaking  to  repair  the  premises  within  twelve  months,  ^^^  ^^^^  ^^  „^ 
after  which   period  the   defendant   was   to  keep   them  in  the  premises  in 

,  _      ,  .      i.  ^         I  1   repair  within 

repair,  and  further  to  use  the  farm  after  the  most  approved  twelvemonths, 
maDoer  of  husbandry.  Averment :  that  the  plaintiff,  confiding  °"^  ^"  ||^®  , 
tic.  did  repair  within  the  said  twelvemonths,  and  demise  to  fendant  to 
the  defendant  upon  the  terms  aforesaid.     That  defendant  ^pair  su'hse^ 
became  tenant  of  the  premises  and  occupied  by  virtue  of  quently.  Aver- 
kit  tenancy,  until  the   10th  October,   1839-     Breach:  that  pi^in^'i^r did 

defendant  did  not  during  the  continuance  of  the  tenancy  repair  within 

.        .  .     ,  ,  o  twelve  montlif 

keep  Uie  premises  in  repair,  but  on  the  contrary  occ,  to  wit,  and  did  dc- 

onSu:.,  and   from   thence  until   the    10th  October,  1839,  {^Je  d^f^ndlnt' 
wrongfully  permitted  the  premises  to  be  ruinous  and  pros-  occupied  hut 
tnite  &c.  for  want  of  needful  repairing,  and  afterwards,  to  j^J  repair.^^'' 
wit,  on  the  day  and  year  last  aforesaid,  wrongfully  yielded  up  Pleas :  i.  Non 

...  A  assumpsit. 

tbe  premises  so  ruinous,  prostrate  &c.  2.  Xhat  defen- 

Pleaa  :  1.  Non  assumpsit.  dantdid  not 

...  ^    ,  become  tenant 

2.  That  the  defendant  did  not  become  tenant  of  the  pre-  on  the  terms 

mises  nor  occupy  the  same  upon  the  terms  in  the  declara-  ^^^^^'  J^ 

^•^  ^  appeared  that 

don  alleged.  the  agreement, 

At  the  trial  before  Coleridge  J.  at  the  Mampshire  summer  ^^^  ^^^j^g 

iMizeSt  1840,  it  appeared  that  the  agreement  between  the  stated  in  the 

parties  contained  (inter  alia)  the  following  terms: — ''  Mc-  stated  also 

norandum  of  agreement  &c.  Sarah  Beech  agrees  to  let,  and  ^*|?'  ^^®  pUm- 
.    *  .  tiff  was  to  keep 

Francis   White  agrees  to  take,  the  farm  called  &c.,  situate  the  premises 

4c.,  and  the  great  tithes  thereof,  from  the  10th  October,  '"J^-i^d  and  to 
'Of  y  rebuild  in  case 

1831,  at  the  yearly  rent  of  2G0/.  payable  &c.:   F.  White  to  of  fire. 

tike  the  farm  as  a  yearly  tenant,  with  half  a  year*s  notice  to  ^[^^  variance 

between  the 
declaration  and  the  agreement  was  ground  of  nonsuit. 

D  D  2 
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1840.  quit.  F.  JVhite  agrees  to  pay  all  rates,  taxes,  and  assess- 
ments, to  king,  church,  and  poor,  including  the  land  tax. 
S,  Beech  is  to  keep  the  buildings  in  the  said  premises 
insured  in  the  sum  of  600/.  and  jP.  White  is  to  pay  to 
S.  Beech  whatever  sum  she  may  pay  for  premium  or  duty 
on  such  insurance,  half-yearly,  at  the  time  appointed  for 
payment  of  the  rent  as  above  mentioned ;  and  S.  Beech  is 
to  rebuild  in  case  of  fire.  S.  Beech  is  to  repair  die 
premises  within  twelve  months,  after  which  F.  White  b  to 
keep  them  in  repair/'  8cc.  8cc.  The  plaintiff  was  nonsuited 
on  the  ground  of  variance,  inasmuch  as  the  declaration  con- 
tained no  statement  of  the  plaintiff's  undertaking  to  insure  and 
rebuild,  and  of  other  matters  contained  in  the  memorandum. 

Er/e,  on  the  first  day  of  this  term,  moved  for  a  rule  to  set 
aside  the  nonsuit  and  for  a  new  trial.  The  stipulation  in 
the  agreement  that  the  plaintiff  should  insure,  and  rebuild 
in  case  of  fire,  did  not  qualify  the  defendant's  promise,  and 
therefore  was  not  a  necessary  part  of  the  declaration.  Tbe 
above  stipulation  by  the  plaintiff,  and  the  stipulation  by  the 
defendant,  on  the  other  hand,  to  repair,  were  independent 
stipulations,  and  the  plaintiff's  insuring  was  not  a  condition 
precedent  to  his  right  of  action  for  the  non-repair;  it  was 
not,  therefore,  necessary  that  the  declaration  should  state 
any  thing  with  respect  to  the  insurance :  Campbell  y.Jones(<i), 
Bootie  V.  Eyre  (6),  Dawion  v.  Dyer  (c). 

The  defendant  was  bound  to  repair  by  implication  of  lav, 
independently  of  his  written  promise.  [Coleridge  J.  I 
thought  the  defendant  became  tenant  on  the  terms  of  having 
the  demise  of  tithes,  and  the  premises  put  in  repair  and 
insured.]  The  omission  by  the  plaintiff  to  insure  would 
not  exempt  defendant  from  his  liability  to  repair,  unless 
damage  accrued  from  such  omission.  It  is  sufficient  that 
the  declaration  states  that  part  of  the  agreement  which 
applies  to  the  breach  complained  of,  if  that  which  is  omitted 

(a)  6  T.  R.  571.  (c)  5  B.  &  Ad.  584,  S.  C.  «  N. 

(6)  2  W.  Bl.  1312.  &  M.  559. 
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Iocs  not  qualify  that  which  is  stated :  Tempest  v.  Rawling{a),  ^840. 
]ottey  V.  Streetun{b).  Suppose  the  agreement  by  the 
hintiff  had  been  to  let  a  farm  and  tithes,  and  to  lend  the 
efendant  1000/.  how  could  the  defendant  say  he  did  not 
ike  on  the  terms  of  repairing,  because  the  plaintiff  had  not 
erfonned  his  promise  as  to  the  demise  of  tithes  &c.,  and 
I  to  the  loan.  [Coleridge  J.  I  do  not  see  why  you  might 
>t  as  well  have  omitted  the  plaintiff's  undertaking  to  put  in 
pair  just  as  well  as  his  undertaking  to  insure.] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now   stated   the   opinion   of  the 

mrt  (c)  to  be  that-  the  nonsuit  was  right,  as  the  plea  of 

Q-aasumpsit  had  put  in  issue  the  whole  consideration  of 

e  promise  as  well  as  the  promise  itself;  and  that  the  third 

ea,  denying  that  the  defendant  held  on  the  terms  alleged 

tbe  declaration,  was  also  proved. 

Rule  refused. 

[«)  13  East,  18.  (c)  L<,rd  Denman  C.J.,  LiUledule, 

[i)  8  a  &  C.  973 ;  S.  C.  3  D.  &      WiUiana  and  Coleridge  Js. 
593. 


BooRMAN  and  others  v.  Brown  (a). 


'ASE.  The  declaration  stated,  that  before  and  at  the  A  declaration 
Be  of  the  committing  of  the  grievance  &c.  the  plaintiffs  [haTthe^iTlain- 

(a)  Decided  Trinity  Term,  1841  (May  29).  ^\^  employed 

^  '  ^  >  V      J      y  jj^g  defendant 

I  kroker  to  sell  certain  goods,  and  to  deliver  the  same  according  to  tlie  terms  of  the 
ttracts  of  sale  to  such  persons  as  should  become  the  purchasers  thereof.  That 
'endant  as  such  broker  made  a  contract  between  the  plaintiff  and  a  purchaser  for 
I  sale  of  such  goods,  to  be  paid  for  on  delivery  to  the  purchaser,  less  2\  per  cent. 
It  Id  pursaaoce  of  the  contract  the  plaintiff  consigned  tlie  said  goods  to  the  defendant 
be  delivered  by  him  to  the  said  purchaser,  upon  the  price  being  paid  on  delivery,  less 
par  cent.  That  thereupon  it  became  defendant's  duty  as  tuch  broker  to  take  care 
t  cbe  goods  should  not  be  delivered  to  the  purchaser  or  any  other  person  without 
og  paid  for.  Yet  the  defendant  contriving  &c.,  did  not  use  reasonable  care  in  that 
Hufyin  consequence  of  which  the  goods  were  delivered  to  other  persons  than  the  pur- 
rser  without  payment,  by  reason  whereof,  the  purchaser  having  become  bankrupt,  the 
ifitiffhad  lost  the  price  of  the  goods. 

Heldt  that  the  declaration  alleged  the  duty  of  keeping  the  goods  until  payment  to 
ult  from  the  defendant's  charncter  as  broker,  that  no  buch  duty  did  rebult  from  that 
iracter,  and  that  the  declaration  was  bad  after  verdict. 
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carried  oo  the  business  of  linseed  crushers  in  Kent,  and  the 
defendant  carried  on  the  business  of  an  oil  broker  in  Londoo. 
That  before  the  time  when  Sec.,  to  wit,  on  the  ist  Jaouary, 
1836,  the  plaintiffs  had  retained  and  employed  the  defeodut 
as  such  broker  to  sell  at  Liondon,  for  the  plaintiffs,  certain 
quantities,  to  wit,  30  tuns  of  linseed  oil,  and  to  deliver  the  same 
in  the  port  of  London,  according  to  the  terms  of  the  contract 
or  contracts  of  sale,  to  such  persons  as  should  become  the 
purchaser  or  purchasers  thereof,  for  a  certain  reasonable 
commission  and  reward  to  the  defendant  in  that  behalf, 
which  retainer  and  employment  the  defendant  then  accepted. 
That  before  the  time  when  Sac.,  to  wit,  on  the  1 1th  Januarji 
1836,  the  defendant,  as  such  broker  as  aforesaid,  in  pursu- 
ance of  the  said  retainer  and  employment,  and  being  dulj 
authorised  by  the  said  plaintiffs,  and  one  J.  G.  Peacock^  in 
that  behalf,  made  a  certain  contract  between  the  plaintiflls 
and  J.  G.  P.,  whereby  the  plaintiffs  sold  to  J.  G.  P.,  and 
he  purchased  of  the  plaintiffs,  the  said  30  tuns  of  linseed 
oil,  at  the  price  of  42/.  lOs.  per  tun  and  usual  allowances, 
to  be  delivered  in  the  river  Thames,  10  tuns  the  last  four- 
teen days  in  March  then  next,  10  tuns  the  last  fourteen  days 
in  April  then  next,  10  tuns  the  last  fourteen  days  of  May 
then  next,  and  the  amount  of  each  parcel  to  be  paid  for 
upon  delivery  in  ready  money,  less  2J  per  cent,  discount, 
which  contract  the  plaintiffs  and  J.G.  P.  then  respectively 
accepted.  That  after  the  making  of  the  said  contract,  the 
plaintiffs  in  pursuance  thereof  consigned  to  the  defendant, 
at  London,  in  the  last  fourteen  days  of  March  and  April 
respectively,  two  several  parcels  of  linseed  oil  of  10  tuns 
each,  to  be  delivered  by  him  to  /.  G.  P.,  upon  the  price 
and  amount  thereof  being  paid  by  J.  G.  P.  to  him  the  de- 
fendant in  ready  money,  less  2)  per  cent,  discount,  and  the 
defendant  then  delivered  the  same  respectively  to  J.  G.  f  > 
upon  such  payment  thereof  being  so  made.  That  after 
making  the  contract,  and  in  pursuance  thereof,  and  of  such 
retainer  and  employment,  to  wit,  on  the  26th  May,  1836, 
the  plaintiffs  consigned  to  the  defendant,  as  such  broker  as 
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foresaid,  at  I^ondon,  10  other  tuns  of  linseed  oil,  being  the 
residue  of  the  said  SO  tuns  comprised  in  the  contract,  to  be 
deliTered  by  the  defendant  to  J.  G.  P.  upon  payment  of 
the  price  thereof  by  J.  G.  P.  to  him  the  defendant;  and  the 
Mid  last  mentioned  10  tuns  of  linseed  oil  being  so  consigned, 
afterwards^  to  wit,  on  the  29th  of  May,  in  the  year  afore- 
nid,  arrived  in  London  aforesaid,  on  board  of  the  said  barge 
or  vessel,  of  all  which  the  defendant  had  notice,  and  then 
look  upon  himself  the  delivery  of  the  said  last  mentioned 
10  tans  of  linseed  oil,  according  to  the  terms  of  the  said 
eontracty  and  thereupon  it  became  and  was  the  duty  of  the 
defendant^  an  such  broker  as  aforesaid,  to  use  all  reasonable 
care  and  diligence  that  the  said  10  tuns  of  linseed  oil  should 
not  be  delivered  to  /.  G.  P.,  or  any  other  person,  without 
ike  price  thereof  being  paid  to  him  (the  defendant),  accord- 
ing to  4ke  terms  of  the  contract,  yet  the  defendant  not 
regarding  his  said  duty,  but  contriving  to  defraud  and  injure 
the  plainti£b,  did  not  nor  would  use  reasonable  care  and 
diUgence  that  the  last  mentioned  10  tuns  of  linseed  oil  should 
Dot  be  delivered  to  J.  G.  P.,  or  any  other  person,  without 
the  price  thereof  being  paid  to  the  defendant,  but  wholly 
aeglected  and  refused  so  to  do,  and  so  negligently  and  care- 
lessly behaved  in  the  premises,  that  by  and  through  the 
■ere  negligence  and  carelessness  of  the  defendant,  the  last 
mentioned  K>  tuns  of  linseed  oil,  after  the  arrival  thereof  at 
London  aforesaod,  to  wit,  on  the  3 1st  May,  1836,  were  deli- 
vered to  certain  persons  carrying  on  trade  under  the  firm  of 
Messrs.  John  Hare  &  Co.  at  Bristol,  without  the  price  for 
the   same,  or  any  part  thereof,   being  paid   by  the  said 
/•  G.  P.,  or  any  other  person,  to  the  said  defendant,  by 
reason  whereof  the  said  J.G.  P.  having  become  a  bank- 
rapt,  and  being  unable  to  pay  for  the  said  oil,  the  said  plain- 
tiffi  have  lost  and  been  deprived  of  the  said  oil,  and  the 
price  and  value  thereof. 

Pleas:  1.  Not  guilty. 

2.  That  the  plaintiffs  did  not  consign  to  him,  nor  did  the 
defendant  take  upon  himself  the  delivery  of  the  oil  modo  et 
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3.  That  the  plaintiffs  did  not  employ  the  defendant  as 
such  broker,  as  in  the  declaration  mentioned,  to  sell  the 
linseed  oil  in  the  declaration  mentioned,  and  to  deliver  the 
same  for  commission  or  reward  to  him  the  defendant  in  that 
behalf,  nor  did  the  defendant  accept  such  retainer  and  em- 
ployment modo  et  form&. 

Issue  was  joined  on  the  above  pleas. 

A  verdict  having  been  found  for  the  plaintiffs,  a  mle  nisi 
was  obtained  for  arrest  of  judgment,  on  the  ground  that  the 
form  of  action  should  have  been  assumpsit,  and  not  case, 
and  that,  even  supposing  case  would  lie,  no  sufficient  dutj 
was  laid  in  the  declaration. 


Cresswell  and  Cleasby,  in  Michaelmas  term,  1840(a), 
shewed  cause.  On  the  first  point  they  contended  that  case 
was  the  proper  form  of  action,  but  the  judgment  of  the 
Court  renders  it  unnecessary  to  report  the  argument  on  this 
point.  They  cited  Rogers  v.  Head{b),  Burnett  v.  Lynch[c\ 
Marzttti  v.  William${d),  Coggs  v.  Bernard {e),  Godefrtyi^ 
Jay  {/),  GoveU  v.  Radnidge  {g),  Pozzi  v.  Shipion  (A),  Cm. 
Dig.  Jet  ion  on  the  Case,  Misfeasance,  (A  3),  and  the  sta- 
tutes 1  Jac.  1,  c.  21«  and  6  Ann,  c.  \6,  relating  to  broken. 
Upon  the  second  point,  it  is  expressly  stated  that  by  reason 
of  the  employment  of  the  defendant  as  a  broker  bj  the 
plaintiff,  **  it  became  and  was  the  duty  of  the  defendant  as 
such  broker,  to  use  all  reasonable  care  and  diligence**  that 
the  oil  should  not  be  delivered  without  payment,  and  this  is 
sufficient. 

Sir  J.  Campbell  A.G,,  Kelly  and  Butt^  in  support  of  the 


(a)  Before  Lord  Denman  C.  J., 
LUtkdaU,  Williams  and  Coleridge 
Js. 

(h)  Cro.  Jac.  262. 

(c)  5  B.  &  0.  589;  S.  C.  8  D. 
&R.d68. 

(d)  1  B.  &Ad.  415. 


(e)  9Ld.  Ray.  909. 

(/)  7  Bing.  413 ;  S.  C.  5  M.  t 
Sc.  284. 

(g)S  East,  62. 

(A)  8  Ad.  &  El.  963;  &C.iP' 
&D.  4. 
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role  apoD  the  first  point,  relied  upon  Orton  v.  Butler  (a) 
and  Corbett  v,  Packington  {b),  and  distinguished  the  cases 
dted  OD  the  other  side. 

SecoDdly,  as  to  the  manner  in  which  the  duty  is  alleged. 
It  does  not  appear  that  it  is  imposed  by  the  contract;  there 
is  no  misfeasance  in  this  case,  as  in  Coggs  v.  Bernard  {c), 
Poxzi  V.  Shipton{d)f  Govett  w.  Radnidge{e),  but  the  de- 
fendant is  merely  charged  with  nonfeasance.  There  is  no 
allegation  of  misdelivery,  and  in  the  case  of  carriers  trover 
cannot  be  sustained  for  non-delivery,  though  for  misdelivery 
it  may.  The  gravamen  in  this  case  is,  that  payment  was 
Dot  demanded  by  the  defendant  on  the  delivery  of  the  goods, 
which  is  clearly  a  nonfeasance  only.  ^Hie  defendant  is 
charged  as  a  broker,  not  as  a  factor,  and  in  this  case  no 
custom,  either  general,  as  in  the  case  of  carriers  and  inn- 
keepers, or  local,  as  in  Marzelti  v.  WiUiams{f),  applies 
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Cur.  adv.  vult. 


Lord  Denman  C.  J.,  in  Trinity  term,  1841  (May  9J9), 
delivered  the  judgment  of  the  Court,  and  after  stating  the 
substance  of  the  pleadings,  proceeded  thus : — The  argument 
brought  under  our  review  the  whole  doctrine  relating  to  the 
different  forms  of  action  in  tort  and  in  contract.  But  it  is 
onoecessary  for  us  to  consider  how  that  doctrine  ought  to 
be  applied  generally,  because  we  find  this  declaration  defec- 
tive in  an  essential  point,  even  supposing  that  an  action  on 
the  case  may  be  a  proper  remedy  under  such  circumstances 
as  are  disclosed.  For  it  must  be  founded  on  the  violation 
of  some  duty,  but  here  the  duty  described  is  that  of  keeping 
the  goods  consigned  till  they  were  paid  for,  and  it  is  asserted 
•s  resulting  solely  from  the  defendant's  character  as  broker. 
Now  the  character  of  a  broker  is  well  known  to  the  law, 

(a)  5  B.  &  Aid.  652;  S.  C.  1  D.  (d)  8  Ad.  &  El.  963;  S  CW. 

ft  B.  982.  &  D.  4. 

(6)  6  B.  &  C.  268;  S,  C.  9  D.  (e)  S  East,  62. 

&  R.  258.  (/)  1  B.  &  Ad.  415. 

(c)   2  Ld.  Ray  in.  909. 
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his  duties  are  defined  by  statutes  and  by  common  law,  and 
certainly  embrace  none  to  the  effect  here  assumed.     There- 
9.  fore  no  breach  of  duty  is  alleged,  and  no  ground  of  com- 

Brown.       plaint  appears  on  the  record. 

The  rule  for  arresting  the  judgment  must  of  course  be 
made  absolute. 

A.  Rule  absolute  to  arrest  the  judgment. 


The  Queen  v.  The  Justices  of  WiLTSHiRE(a). 

1.  Where  a  IdLADE,  in  Trinity  term  last^  obtained  a  rule  to  shew  cau&e 

atThe  pen?^  why  a  certiorari  should  nol  issue  to  remove  into  this  Court 

sessions,  as  a  an  order  made  by  the  defendants  at  the  Quarter  Sessions 

ther,  appears  ^n  the  7th  of  April  last,  whereby  one  John  Dyke  was  ad- 
J^'^o'jS"^^""'  j"^g^^  '^  ^®  '^®  putative  father  of  a  bastard  child,  and  was 

c.  85,  desires  ordered  to  pay  certam  expenses  of  mamtenance  and  costs* 

Sould  \r'^  The  order,  after  stating  that  the  parish  of  Trowbridge  in 

beard  at  the  the  county  of  Wilts  was  situate  within  the  union  of  Melk- 

sions,  and^en-  sham,  and  that  part  of  such  union   was  situate  within  the 

ters  into  his      division  of  Trowbridge  in  the  said  county,  recited  that  it  had 

recognisance  •/•i  i^  r  r^  r^- 

to  answer  the    been  certified  to  the  Court  of  Quarter  Sessions  that  the 

charge  at  the  auardiatis  of  the  poor  of  the  union  of  Melksham  had  ap- 
latter  sessions,  °  .  "^        .  "^ 

to  be  held  on     plied  to  the  petty  sessions  held  on  the  1 7th  of  March  last, 

and^o  abide  ^^^  ^^^  division  of  Trowbridge,  for  an  order  upon  the  said 
the  judgment  John  Dyke,  as  the  putative  father,  to  reimburse  the  parish 
and  to  pay  all    of  Trowbridge  for  the  maintenance  of  a  bastard  which  had 

costs,  it  is  not   become  chargeable  to  that  parish,  and  that  the  said  J.  Duke 

necesssary  at 

the  hearing  to  (a)  Decided  at  the  sittings  after  term  (Nov.  26). 

prove  that  he 

nas  had  notice  for  the  hearing  at  the  quarter  sessions,  or  that  he  had  notice  originally  for 

the  petty  sessions. 

2.  Where  the  quarter  sessions  make  an  order  adjudging  a  party  to  be  the  putative 
father,  they  cannot  thereby  award  costs  against  him;  but,  if  so  much  of  the  order  as 
relates  to  costs  can  be  separated,  it  is  good  for  the  remainder. 

3.  Where  a  bastard  becomes  chargeable  to  a  parish  forming  part  of  a  union,  although 
it  is  not  a  union  for  the  purpose  of  ruling  under  4  &  5  Will,  4,  c.  76,  s.  34,  either  the 
overseers  of  the  parish  may  apply  for  an  order  upon  the  putative  father  for  its  mainte- 
nance, or  (dubitante  Coleridge  J.)  the  guardians  of  the  union. 


MICHAELMAS  TERM,   IV  VICT. 

having  had  due  notice  to  appear  at  the  said  petty  sessions, 
as  there  personally  present  thereat  in  pursuance  of  such 
otice,  and  having  heard  the  said  informationi  application, 
lid  charge  of  the  said  guardians,  did  declare  to  the  said 
istices  at  the  said  petty  sessions  that  he  was  desirous  that 
le  said  charge  should  be  heard  and  determined  at  the 
uarter  sessions  of  the  peace,  and  to  enter  into  the  recogni- 
mce  required  by  the  statute  in  that  case  made  and  pro- 
ided ;  and  the  said  J.  Dyke  did,  at  such  petty  sessions, 
Dter  into  a  recognizance  in  the  sum  of  40/.  with  A.  of  &c. 
od  B.  of  &c.  as  his  sureties  in  the  sum  of  20/.  conditioned 
lat  the  said  J.  Dyke  should  personally  appear  at  the  pre- 
mt  quarter  sessions  of  the  peace  of  the  said  county,  then 
nd  there  to  answer  the  said  charge,  and  abide  the  judgment 
f  this  court,  and  pay  all  the  costs  incurred  by  the  said 
nardians  in  bringing  such  charge  before  this  court,  in  case 
le  said  court  should  adjudge  him  to  be  the  putative  father 
f  the  said  bastard  child;  whereupon  the  said  justices  in 
ach  petty  sessions  assembled  did  not  proceed  further  to 
ear  the  said  charge,  but  having  taken  such  recognizance, 
'ansmitted  the  same  to  the  clerk  of  the  peace.'* 

The  order  then  adjudged  Dyke  to  be  the  father  of  the 
bild»  and  ordered  him  to  pay  "  unto  the  guardians  of  the 
lid  union  the  sum  of  1  ls»  expended  by  the  said  union  for 
le  maintenance  and  support  of  the  said  child  from  8cc.  to 
le  present  time,"  and  a  weekly  sum  for  its  future  mainte- 
ance,  and  concluded  thus — "  and  this  court  having  ascer- 
lined  that  the  costs  incurred  by  the  said  guardians  in  bring- 
ig  the  said  charge  before  the  court  amount  to  the  sum  of 
0/.  lit.  10c/.  doth  therefore  order  and  adjudge  that  the  said 
^  Dyke  shall  and  do  forthwith,  on  sight  of  this  order,  pay 
be  said  sum  of  50/.  1 1 5.  lOd.  to  the  said  guardians  of  the 
aid  union  of  Melksham." 

The  aflSdavits  on  which  the  rule  was  obtained  stated  that 
^yhe  appeared  at  the  petty  sessions,  and  then  entered  into 
is  recognisance  as  in  the  above  order  mentioned,  and  that 
leither  at  the  petty  nor  at  the  quarter  sessions  was  proof 
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given  of  the  intended  application  by  the  guardians,  although 
at  the  quarter  sessions  such  proof  was  called  for  by  Dykes 
counsel. 

That  the  union  of  Melksham  was  not  one  parish  for  the 
purpose  of  rating  under  4  &  5  Will.  4,  c.  76,  s.  34,  but 
that  each  parish  in  the  union  contributed  to  the  common 
fund  of  the  union  proportionally  to  its  expenses.  At  the  time 
of  forming  the  union  the  number  of  guardians  in  the  uoioo 
was  twenty,  besides  six  magistrates,  who  were  ex  officio 
guardians. 

From  the  affidavits  in  opposition  to  the  rule  it  appeared 
that  the  notice  served  upon  Dyke^  of  the  intended  applici- 
tion  to  the  petty  sessions,  was  signed  by  six  guardians  odIj, 
but  that  six  was  the  entire  number  of  guardians  present  at 
the  meeting  at  which  the  notice  was  signed.  That  Dykt  was 
duly  served  with  a  seven  days'  notice  at  the  petty  sessions, 
and  attended  there  at  the  time  notified,  and  that  at  such 
sessions  neither  he  nor  any  one  in  his  behalf  required  proof 
of  such  notice. 


Sir  W.  W.  Follett  and  Hodges  in  support  of  the  order  of 
sessions.  Several  objections,  it  is  understood,  will  be  made 
to  this  order.  1.  That  it  was  not  proved  at  the  quarter 
sessions  that  Dyke  had  notice  to  appear  at  the  petty  ses- 
sions. But  it  is  stated  in  the  affidavits  that  he  had,  in  fact, 
such  notice,  and  the  order  states  that  he  had  ''  due  notice;" 
and  all  objection  on  this  head  is  waived,  for  he  did  ap* 
pear  at  the  petty  sessions  and  enter  into  his  recognisance 
to  appear  at  the  quarter  sessions. 

2.  It  will  be  objected  that  the  order  is  bad,  because 
notice  was  actually  not  given  to  appear  at  the  quarter  ses- 
sions, and  also  because  the  order  does  not  recite  that  such 
notice  was  given.     By  the  4  &  5  Will.  4,  c.  76,  s.  72  (a),  the 


(a)  Section  72  enacts,  "  That 
when  any  child  sliall  be  bom  a 
bastard,  and  btiall  by  reason  of  the 
inability  of  the  mother  &c.  become 


chargeable  to  any  parish,  the  OTfr- 
seers  or  guardiatis  of  such  parish, 
or  the  guardians  of  any  union  io 
which  such  parish  may  be  situate, 
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c]uarter  sessions  were  empowered  to  make  an  order  of  main- 
tenance on  a  putative  father,  and  by  the  following  section, 
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-may,  if  they  think  proper,  after 
diligent  inquiry  as  to  the  father  of 
such  child,  apply  to  the  neit  ge- 
neral quarter  sessions  of  the  peace, 
within  the  jarisdiction  of  which 
such  parish  or  union  shall  be  si- 
tuate, after  such  child  shall  have 
become  chargeable,  for  an'  order 
upon  the  person  whom  they  shall 
charge  with  being  the  putative  fa- 
ther of  such  child,  to  reimburse 
such  parish  or  union  for  its  main- 
tenance, and  the  court  to  which 
such  application  shall  be  made 
shall  proceed  to  hear  evidence 
thereon,  and  if  it  shall  be  satisfied, 
after  hearing  both  parties,  that  the 
person  so  charged  is  really  and  in 
truth  the  father  of  such  child,  it 
shall  make  such  order  upon  such 
person  in  that  respect  as  to  such 
court  shall  appear  to  be  just  and 
reasonable  under  all  the  circum- 
stances of  the  case,  &c.^ 

SecL  73  enacts,  '*  That  no  such 
application  shall  be  heard  unless 
fourteen  days'  notice  shall  have 
been  given  under  the  hands  of  such 
over$eers  or  guardians  to  the  per- 
son intended  to  be  charged  with 
being  the  father  of  such  child  of 
such  intended  application ;  and  in 
case  there  shall  not  previously  to 
such  sessions  have  been  sufficient 
time  to  give  such  notice,  the  hear- 
ing of  such   application  shall  be 
deferred  to  the  next  ensuing  quar- 
ter sessions,  &c.  &c.     Provided 
that  if  upon  the  hearing  of  such 
application   the  court   shall    not 
think  fit  to  make  any  order  there- 
on, it  shall  order  that  the  full  costs 
and  charges  incurred  bjf  the  per- 
son so  intended  to  be  charged  in 


resisting  such  application  shall  be 
paid  by  such  overseers  and  guar- 
dians." 

The  2  &  S  VicL  c.  85,  s.  1,  enacts, 
'*  That  when  any  child  which  has 
been  born  a  bastard  since  the  pass- 
ing of  4&  5  Pr.4,  c.76,  and  with  re- 
spect to  which  no  application  shall 
have  been  made  to  any  court  of  ge- 
neral quarter  sessions  &c.  shall  &o. 
become  chargeable  to  any  parish, 
the  guardians  of  any  parish,  or  of 
the  union  in  which  any  parish  may 
be  situate,  or  if  there  sfuiU  be  no 
such  guardians,  then  the  overseers 
of  such  parish  may,  if  they  think 
proper,  at  any  time  within  three 
calendar  months  after  such  child 
shall  have  become  chargeable,  ap- 
ply to  the  justices  of  the  peace 
holding  any  special  or  petty  ses- 
sions in  and  for  the  division  or 
borough  within  which  such  union 
or  parish,  &c.  shall  be  situated,  for 
an  order  upon   the  person  whom 
they  shall  charge  &c.  to  reimburse 
.such  union  or  parish  for  its  main-, 
tenance  and  support;  and  the  jus- 
tices, then   and  there  assembled, 
not  being  less  than  two,  shall  pro- 
ceed with  respect  to  the  application, 
and  shall  have  all  the  powers  and 
duties,  in  regard  thereunto,  which 
are  given  to  the  quarter  sessions 
by  4  &  5  WilL  4,  c.  76,  and  all 
enactments  in  the  said  act  relating 
to  the  court  of  general   quarter 
sessions  shall  be  taken  to  apply 
to    the  said   justices  in  special 
or  petty  sessions,  except  thai  the 
notice    to    the    person    intended 
to   be  charged  &c.  need  not  be 
given  more  than   seven  days  in- 
stead of  fourteen  days  before  the 
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no  applicatJoo  for  such  ao  order  was  to  be  beard  without 
fourteen  davs'  prenoos  notice  to  bim.     Tbe  2  &  3  Fid. 
c.  85,  transfers  this  jurisdiction  to  the  petty  sessions,  in  the 
first  instance,  and  substitutes  a  seven  days*  notice,  and  it  is 
only  if  the  putative  father  declares  at  petty  sessions  his 
wish  that  the  case  should  be  heard  at  the  quarter  sessions, 
and  enters  into  a  recognisance  personally  to  appear  there, 
that  the  quarter  sessions  have  jurisdiction.     By  the  present 
law,  therefore,  an  order  cannot  be  made  on  a  putative  father 
by  the  quarter  sessions,  except  under  circumstances  where 
a  notice  to  him  to  appear  at  those  sessions  would  be  useless, 
for  he  must  previously  have  entered  into  his  recognisance 
to  appear  there,  and  have  previously  had  notice  of  and  ap- 
peared to  the  same   charge  at  the  petty  sessions.    The 
answer,  therefore,  to  this  objection  is,  that  notice  was  un- 
necessary, for  Dyke  was  the  party  who  removed  the  case 
to  the  quarter  sessions,  and  also  that  he  there  appeared. 

3.  It  will  be  objected  that  the  application  to  the  petty 
Hessions  should  have  been  made  by  the  overseers  of  the 
parish  of  Trowbridge,  and  not  by  the  guardians  of  the 
union  of  Melksham.     But  under  the  4  &  5  Wi//.  4.  c.  76, 


session  at  wliich  the  appiicatioa 
shall  be  heard ;  and  after  the  pass- 
ing of  this  act  it  shall  not  be  law- 
ful to  make  any  such  application 
to  any  court  of  quarter  sessions, 
nor  shall  any  court  of  general  quai^ 
ter  sessions  have  any  authority  to 
make  any  order  upon  any  such  ap- 
plication/' 

Section  3.  "  Provided  always, 
that  if  the  person  whom  the  guar- 
dians or  overseers  shall  charge  &c. 
shall  declare  to  the  justices  in  such 
special  or  petty  sessions  that  he  is 
desirous  that  the  charge  bhall  be 
heard  aud  determined  at  the  quar- 
ter sessions  of  the  peace,  and  shall 
enter  into  a  recognisance,  with  two 
sufficient  sureties,  conditioned  per- 
sonally to  appear  at  the  quarter 


sessions  the  next  or  next  but  one 
ensuing,  as  the  justices  shall  thiak 
fit,  to  answer  to  the  said  chaige, 
and  to  abide  the  judgment  of  the 
court  at  such  sessions,  and  to  pay 
all  the  cotts  inc-urred  by  the  said 
guardians  or  overseers  in  bringing 
such  charge  before  the  said  court, 
in  case  the  court  should  adjudge 
him  to  be  the  putative  father,  &c. 
then  thejustices  in  special  or  petty 
session  shall  not  proceed  further 
to  hear  the  charge,  but  shall  take 
such  recognisance  and  transmit  it 
to  the  clerk  of  the  peace ;  and  in 
such  case  all  further  proceedings 
in  the  matter  shall  be  had  before 
the  quarter  sessions  as  if  this  act 
had  not  been  made." 
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a.  72,  the  application  may  be  made  either  by  overseers  or 
guardians,  and  Reg.  v*  James  (a)  has  merely  decided  that    xheQuEEN 
the  overseers  of  a  parish,  forming  part  of  a  union,  may  make  y, 

the  application,  not  that  the  guardians  of  the  union  may  not ;  WiLTiHrRB. 
and  the  2&3  l^icLc.  85,  s.  1,  is  conclusive  against  the 
objection,  for  it  is  only  where  there  are  no  guardians  that 
overseers  can  now  make  the  application.  It  appears  too 
that  the  guardians  in  this  case  had  an  interest  in  the  matter, 
inasmuch  as  they  had  already  incurred  some  expenses  of 
maiotenance. 

4.  If  it  is  objected  that  the  quarter  sessions  had  no  power 
to  make  an  order  on  Dyke  for  costs,  the  answer  is,  that  by 
the  7^  section  of  the  former  act  the  quarter  sessions  may 
make  such  order  upon  the  putative  father  as  shall  appear  to 
that  court  just  and  reasonable  under  all  the  circumstances 
of  the  case,  and  that  the  recognisance  entered  into  by  him 
was,  according  to  the  requirements  of  the  latter  statute, 
expressly  conditioned  for  the  payment  of  such  costs,  in  case 
he  should  be  adjudged  the  putative  father.  At  all  events,  if 
the  objection  is  valid,  the  order  may  be  quashed,  so  far  only 
as  relates  to  the  costs  and  stand  good  for  the  residue:  Rex 
V.  Sweet  {b),  Rexv,  Maulden{c),  and  Rex  v.  St.  NichokiSf 
Leicester  (d). 

Slade  contrd.  1.  Notice  should  have  been  proved  at  the 
petty  sessions,  and  the  order  should  have  stated  the  proof 
of  such  notice.  All  the  facts  which  led  to  the  quarter 
sessions  having  jurisdiction  over  the  case  should  have  been 
stated.  It  has  lately  been  decided  by  Patteson  J.  in  Reg.  v. 
J%e  Justices  of  Hants  (e)  that  such  an  order  should  set  out 
the  preliminary  proceedings  at  petty  sessions.  The  state- 
ment in  the  order  of  "  due  notice*'  is  insufficient  from  its 
generality:  Rejr  v.  Croke(f). 

(a)  1  P.  &  D.  4«2.  (rf)  3  A.  &  E.  79;  S.  C.  4N.  «c 

(6)  9  East,  25.  M.  6S4. 

(0  8  B.  &  C.  78;  5.  C.  2  M.  &  («)  9  Dowl.  P.  C.  171, 

R.  146.  (/)  Cowp.  26. 
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'2.  On  the  removal  of  this  case  from  the  petty  sessions  to 
the  quarter  sessions  the  whole  proceeding  was  to  be  regu* 
lated  by  4  &  5  fVilL  4,  c.  76,  s.  73,  and  a  fourteen  days' 
notice  became  necessary,  and  should  have  been  stated  in  the 
order.     The  third  section  of  the  2  &  3  Vict.  c.  85,  which 
transfers  the  jurisdiction  to  the  petty  sessions,  enacts,  that 
where  the  party  charged  removes  the  case  to  the  quarter 
sessions, ''  all  further  proceedings  in  the  matter  shall  be  had 
before  the  quarter  sessions,  as  if  this  act  had  not  been 
made."    His  recognisance  therefore  did  not  dispense  with 
his  right  to  notice. 

3.  The  application  should  have  been  made  by  the  over- 
seers of  the  parish  of  Trowbridge.  As  this  was  not  a  unioo 
for  the  purpose  of  rating,  the  individual  parish  to  which  the 
child  was  chargeable  had  alone  any  interest  in  the  matter. 
Reg.  V.  James  {a)  shews  that  the  overseers  may  apply  in 
such  a  case ;  and  it  would  be  inconvenient  and  impractica- 
ble that  it  should  be  optional  to  either  the  one  set  of  officers 
or  the  other  to  apply,  for,  if  either  might  apply,  both  might 
But,  even  if  the  guardians  might  apply,  the  notice  of  the 
intended  application  should  have  been  signed  by  all  of  them 
or  by  a  majority. 

4.  The  statutes  have  given  the  sessions  no  power  to 
order  costs,  and  the  recognisance  will  not  supply  it.  Such 
a  power  is  always  given  by  express  words,  as  in  4  &  5 

fVili.  4,  c.  76,  s.  73;  17  Geo.  2,  c.  38,  s.  4;  49  Geo.  3, 
c.  68,  8. 5,  and  6  &  7  IViU.  4,  c.  96,  s.  6.  Costs  can  only 
be  recovered  in  tiiis  case  through  the  medium  of  the  recog- 
nisance. 


Lord  Denman  C.  J. — Several  objections  are  made  to 
this  order.  It  is  said  that,  as  the  3rd  sect,  of  the  statute  of 
(""ictoria  enables  the  putative  father  to  remove  his  case  from 
the  petty  to  the  quarter  sessions,  and  enacts  that  '*  in  such 
case  all  further  proceedings  shall  be  had  before  the  quarter 
.sessions  as  if  this  act  had  not  passed,"  therefore  the  old 

(a)  1  P.  &  D.  422. 
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ttotke  of  fourteen  days  must  be  given  to  bim  under  tbe        isiO. 
Poor  Law  Amendment  Act.     I  do  not  think  such  notice      ^"'^^^''^^ 

rr>t  I  1  1.1  The  QUEEK 

was  necessary,     i  be  party  charged  appeared  at  the  petty  9, 

•essions.  and  himself  removed  the  case  ;  and  it  is  clear  that     Ju'^'ccs  of 

.       .  Wiltshire. 

by  tbe  statute  of  I  ictoria  the  justices  at  petty  sessions  had 

power  to  appoint  the  hearing  at  the  next  quarter  sessions. 

Then  it  is  said  the  application  should  have  been  made  by 
tbe  overseers.  But  clear  power  is  given  to  the  guardians 
to  make  tbe  application.  In  Reg.  v.  James  {a)  we  decided 
that  tbe  overseers  had  the  power^  and  we  now  only  decide 
that  tbe  guardians  have  it. 

It  was  also  objected  that  it  should  have  been  proved  at 
tbe  quarter  sessions,  and  stated  in  tbe  order^  that  the  party 
had  seven  days'  notice  of  the  application  to  the  petty  ses- 
nous.  But  I  think  the  acts  of  the  party  himself  get  rid  of 
this  objection. 

Lastly,  as  to  the  costs.  Tbe  act  does  not  authorise  the 
sessions  to  order  costs,  and  so  far  the  order  is  bad  ;  but  it 
may  be  divided,  and  we  hold  it  good  for  the  residue. 

LiTTLEDALE  J. — I  am  of  the  same  opinion.  I  thinks 
by  tbe  express  language  of  the  statutes,  the  guardians  had  a 
right  to  make  tbe  application;  and  it  appears  that  in  this 
case  tbey  bad,  to  a  certain  extent,  a  special  interest  in  it. 

Another  objection  to  the  order  is,  that  it  does  not  pro- 
perty state  that  notice  to  Dyke  to  appear  was  proved  at  the 
petty  sessions.  But  he  appeared  at  those  sessions,  and 
waived  notice,  and  entered  into  his  recognisance  to  appear 
it  the  quarter  sessions ;  which  gets  rid  of  the  other  objec- 
tion also  with  respect  to  want  of  notice  for  the  quarter  ses- 
HODS, 

I  agree  also  in  what  has  been  said  by  my  lord  with  re- 
ipect  to  costs. 

WiLUAMS  J.  concurred. 

(a)  1  P.  &  D.  422. 
VOL.  IT.  E  E 


The  Queen 


CASES  IN  THE  QUEEK  S  BENCH, 

Coleridge  J. — With  regard  to  the  want  of  notice  at  the 
petty  sessions,  I  see  nothing  to  take  the  case  out  of  the 
V.  general  rule  that  a  party,  by  appearing  and  not  objecting  on 

WiLTMiiii  ^^^^  ground,  waives  the  want  of  notice.  As  therefore  it 
was  unnecessary  to  prove  notice  at  those  sessions,  it  cannot 
be  necessary  to  set  out  such  notice  in  the  order. 

With  regard  to  the  want  of  notice  to  the  quarter  sessions, 
I  think  Rex  v.  Justices  of  Carnarvonshire  {a)  rightly  decided 
that  the  party  in  that  case  had  a  right  to  object  for  the  want 
of  notice.  The  73rd  sect,  of  the  4  &  5  Will.  4,  c.  76,  re- 
quires that  the  party  charged  should  have  fourteen  days* 
notice  before  the  hearing,  and  distinguishes,  it  would  seeni, 
between  the  application  and  the  hearing.  But  here  the 
party,  without  objecting,  entered  into  his  recognisance  to 
abide  the  judgment  of  a  specified  session.  He  could  not 
therefore  want  notice;  he  was  bound  to  appear  without 
notice,  and  it  was  unnecessary  that  the  order  should  set 
out  that  notice  had  been  given. 

The  objection  to  the  want  of  notice  failing  altogether, 
the  objection  that  the  notice  was  not  signed  by  a  sufficient 
number  of  guardians  falls  to  the  ground  of  itself. 

The  objection,  however,  that  the  guardians  were  not  the 
parties  to  make  the  application  still  remains ;  and  the  deci* 
sion  in  Reg.  v.  James  {b),  that  the  parish  officers  might 
make  the  application,  raises,  I  confess,  some  doubts  in  mj 
mind  whether  the  guardians  of  the  union  can  also  make  the 
application,  though  my  doubts  are  not  strong  enough  to 
induce  mc  to  dissent  from  the  other  members  of  this  Court 
At  the  same  time  I  do  not  deny  that  the  guardians  have 
some  interest  in  the  matter. 

Upon  the  last  question,  whether  the  sessions,  where  they 
do  make  an  order  of  maintenance,  can  order  the  party 
charged  to  pay  costs,  I  will  only  add  by  way  of  confirmation 
of  our  judgment,  that  the  73d  section  does  enable  the  ses- 
sions to  order  costs  against  the  parties  applying  where  the 

(n)  5  N.  &  M.  364.  (6)  1  P.  &  D.  42f2. 
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Older  of  maintenance  is  not  made.     The  maxim  therefore,        1B40. 

eipressio  unius  &c.  applies.  ^^  q^^^^ 

V. 

Rule  absolute  to  brmg  up  the  order  to  be  quashed  Justices  of 

so  far  only  as  it  related  to  the  costs  («).  Wiltshire. 

(a)  See  Reg.  v.  Stoddart,  post^  1  Gale  &  D. 


The  Quern  v.  Dunn.  „  ^^']'^^'^ 

November  9th. 
The  defendant,  a  prisoner  in  Clerkenwell  prison,  was  i.  This  Court 
brought  into  this  Court,  on  the  second  day  of  this  term,  by  review  the  de- 
a  writ  of  habeas  corpus  returnable  on  that  day.  S!*'°"  °^w 

On  the  following  day  (November  4th)  the  defendant  was  sions  in  bind- 
again  brought  into  court,  and  the  return  was  read.  o"ver\n''arti. 

The   return  stated  that  the  defendant  was  detained  in  clesofthe 
,  ,  ^      g.  •II  !•  •      peace  exhi- 

custody  under  a  warrant  of  committal,  by  a  police  magis-  [^\^^^  against 

tnite  of  Hatton  Garden,  bearing  date  the  1 1th  July,  1840,  h»"™-  „.. 

.  •"  '       2.  Where 

issued  against  the  defendant,  for  having  refused  to  comply  the  return  to  a 
with  an  order  of  the  Middlesex  General  Quarter  Sessions,  J^^^^^g',,,^^^^^^^ 

on  the  29th  of  the  preceding  June,  whereby  he  was  re-  prisoner  has 

•     J    4         *       •    .     !-•  •  •      -r^r^i        J   s.     teen  committed 

quired  to  enter  into  his  own  recognisance  in  oOOL  and  to  f^^  ^^^  finding 

find  two  sureties  iu  250/.  each,  to  appear  at  the  next  general  sureties  of  the 

-       ,  . ,  i.        I  •      •         r  p<?ac^f  accord- 

quarter  sessions  for  the  said  county  after  the  expiration  of  ingtoan  order 

two  vears,  and  in  the  meantime  to  keep  the  peace  and   be  "^  sessions  on 
•^  .  r        ,  .  articles  of  the 

of  good  behaviour  towards  all  her  majesty's  subjects,  and  peace  there 

particularly  towards  the  said  Miss  Coutts,  the  exhibilant  at  or^g^^^^fj  ^^ 

inch  sessions  of  articles  of  the  peace  against  the  defendant,  articles  may 

The  defendant  had  removed  into  this  Court  by  certiorari  ceriforari^^an/ 

the  order  of  sessions,  and  the  articles  of  the  peace  referred  *^  ^^^  articles 

...  .  .       ,  .  .  ,         are  insuffi- 

to  ID  the  said  return,  and  certain  depositions  annexed  to  cieot,  the  pri- 

tbose  articles.  ^"°.''  ""'^^^ 

discharged. 

S.  The  exbibitant  must  swear  to  threats,  conveyed  either  by  words  or  conduct,  of 
personal  Tiolence;  and  it  is  not  enough  merely  to  state  facts  from  which  the  Court  may 
laler  such  threats. 

4.  Where  articles  of  the  peace  were  returned  by  certiorari,  and  affidavits  made  by 
others  than  the  exhibitant  were  subjoined  on  the  same  parchment,  and  the  whole  ended 
with  the  following  jurat; — **  Sworn  by  the  several  deponents,"  Scc^Held,  that  it  suf- 
ficiently appeared  that  tlie  articles  had  been  exhibited  on  oath. 

B  E  2 
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1S40.  Tbe  order  of  sessions  was  in  the  terms  above  recited. 

Tlie  articles  of  the  peace  and  depositions  were  as  follows: 
r.  At  the  quarter  sessions  of  the  peace  of  our  Lady  the 

^"'         Queen,  holden  at  the  Sessions  House,  Clerkenwell  Green, in 

and  for  the  county  of  Middlesex,  on  Monday  the  29th  day  of 

June,  in  the  fourth  year  of  the  reign  of  our  Sovereign  Ladj 

the  Queen  of  Great  Britain  and  Ireland,  before  A.  B.  and 

C.  D,  esquires,  and  others  their  fellows,  justices  of  our  said 

Lady  the  Queen,  assigned  to  keep  the  peace  of  our  said  Ladj 

the  Queen  in  and  for  the  said  county  of  Middlesex,  and  also 

to  hear  and  determine  divers  felonies,  trespasses  and  other 
misdeeds  committed  in  the  same  county. 

Middlesex. — Articles  of  the  peace  exhibited  by  Angela 
Georgiatta  Burdeit  Louiis,  of  Stratton  Street,  Piccadilly,  io 
the  county  of  Middlesex,  spinster,  against  Richard  Dunn$ 
late  of  the  pari^h  of  Saint  Marylebone  in  the  said  couotj, 
esquire,  in  order  to  preserve  the  life  and  person  of  this 
exhibitant  from  bodily  harm. 

First,  this  exhibitant  on  her  oath  sailh,  that  in  the 
month  of  August,  1838,  this  exhibitant  received  two  letters 
signed  Ricfiaid  Dumi,  but  which  letters,  from  the  strange 
language  contained  in  them,  this  exhibitant  considered  to 
have  been  written  by  some  insane  person,  and  consequently 
threw  them  aside,  and  she  believes  that  they  were  destroyed 
with  other  waste  papers.  And  this  exhibitant  further  saitfa, 
that  in  the  said  month  of  August,  1838,  Richard  Dum^ 
against  whom  these  articles  are  exhibited,  but  who  until  that 
time  was  totally  unknown  either  by  name  or  person  to  this 
exhibitant  (except  by  the  said  two  letters),  came  to  the 
Queen*8  Hotel  at  Harrowgate,  in  the  west  riding  of  the 
county  of  York,  and  there  obtained  a  room  nearly  opposite 
to  the  sleeping  room  occupied  by  this  exhibitant,  who  was 
at  that  time  residing  in  the  said  hotel,  and  by  some  means 
unknown  to  this  exhibitant  contrived  to  place  or  have  placed 
bis  card  in  this  exhibitant's  said  room.  That  this  exhibi- 
tant, feeling  greatly  annoyed  by  this  circumstance,  on  the 
following  morning  removed  from  the  said  hotel  with  her 
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^tablishmeDt   and  went  to  reside  at  another  part  of  the         1840. 

^own,    where  letters   written    by   the   said    R,  Dunn   and    ^.^T^"^ 

....  TheQuBEH 

siddressed  to  this  exhibitant  were  continually  thrown  into  «. 

^he   garden  of  the  house  where  this  exhibitant  was   then        I>u»n. 
a*esiding,  and  she  was  there  otherwise  annoyed  by  the  said 
JR.  Dunn  coming  to  the  house  endeavouring  to  gain  admit- 
tance, and  also  when  she  went  out  endeavouring  to  get  into 
this   exhibitant*s  company  and  into  conversation   with  her, 
insomuch  that  this  exhibitant  was  obliged  at  length  to  refrain 
from  leaving  the  house,  except  in  a  carriage  or  attended  by 
a  male  servant,  and  which  protection   this  exhibitant  had 
never  been  obliged  to  resort  to  when  at  Harrowgate  on 
former  occasions.     That  as  these  annoyances  continued  to 
increase,  and  one  of  the  letters  stated  the  intention  of  the 
said  R.  Dunn  to  come  to  this  exhibitant,  this  exhibitant 
became  alarmed  for  her  personal  safety,  and  was  obliged 
to  have  recourse  to  the  magistracy  of  the  neighbourhood, 
and  in  consequence  of  the  complaint  of  this  exhibitant,  and 
upon  the  information  sworn  to  by  her  and  by  other  per- 
sons, the  said  R,  Dunn  was  apprehended,  and,  on  or  about 
the  29th  day  of  September,  1838,  was  ordered  and  adjudged 
by  justices  of  the  peace  for  the  said  county  of  York  to  enter 
into  his  own  recognisances  in  the  sum  of  500/  and  to  find 
two  sureties  in  the  sum  of  250/  each,  or  one  surety  in  500/., 
to  keep  the  peace,  and  to  be  of  good  behaviour  towards  her 
Majesty  and  all  her  liege  people,  and  especially  towards  this 
exhibitant,  until  the  l6th  day  of  October  then  next,  which 
was  the  first  day  of  the  then  next  session  of  the  peace  for 
the  said  riding.     And  for  want  of  such  sureties  the  said  22. 
Dunn  was  committed   to  the  castle  at  York,  and  there 
remained  until  the  said  then  next  session,  when,  as  this  exhi- 
bitant had  then  left  Harrowgate,  and  was  induced  to  hope 
that  such  annoyance  would  not  be  renewed,  this  exhibitant 
did  not  at  the  then  next  sessions  direct  any  legal  proceedings 
to  be  instituted  against  the  said  R.  Dunn,  and  at  the  said 
then  next  sessions  the  said  R,  Dunn  was,  as  exhibitant  was 
informed  and  believes,  discharged  from  custody. 
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Secoudljy  this  exhibitant  on  her  oath  saitb,  that  no  sooner 
was  he  the  said  12.  Dunn  discharged  from  custody  as  afore* 
9.  said  than  he  came  to  London,  where  this  exhibitant  then  was, 

DuHw.        jj^j  jqqIj  lodgings  at  the  Gloucester  Hotel  in  Piccadilly, 
which  is  situate  very  near  to  the  town  residence  of  this 
exhibitant,  and  commenced  a  system  of  annoyance  to  this 
exhibitant  by  writing  letters,  endeavouring  to  procure  inter- 
views with  this  exhibitant,  leaving  cards  and  letters  at  the 
door  of  this  exhibitant*s  house,  and  by  watching  and  follow- 
ing  this  exhibitant  both  when  in  her  carriage  and  whilst 
walking  in  the  street,  that  this  exhibitant  became  in  conse- 
quence of  these  proceedings  on  the  part  of  the  said  A. 
Dunn  greatly  alarmed  for  her  personal  safety  and  applied 
to  Sir  Fred.  A .  Roe,  Baronet,  the  then  chief  magistrate  of 
tlie  police  at  Bow  Street,  on  the  21st  day  of  December, 
1838,  who,  upon  the  information  of  this  exhibitant  swoni 
before  him,  issued  his  warrant  for  the  apprehension  of  the 
said  R.  Dunn,  and  he  was  accordingly  brought  before  the 
said  Sir  Fred.  A,  Roe,  and  was  ordered  to  enter  into  recog- 
nisances, and  to  find  sureties  himself  in  500/.  and  two  sureties 
in  250/  each,  to  keep  the  peace  towards  this   exhibitant 
And  this  exhibitant  saith,  that  while  the  informations  were 
taking  and  reading  before  Sir  Fred.  A.  Roe  as  aforesaid, 
the  conduct  of  the  said  12.  Dunn  was  so  violent  that  it  was 
with  much  difficulty  he  could  be  restrained,  the  officer  in 
attendance  being  obliged  for  some  part  of  the  time  to  bold 
him  by  force,  lest  he  should  commit  some  mischief  whilst 
the  said  Sir  Fred.  A.  Roe  was  adjudicating  upon  the  com- 
plaint of  this  exhibitant,  so  made  as  aforesaid.     That  the 
said  R.  Dunn,  not  having  procured  the  required  sureties,  be 
was  thereupon  committed  and   remained  in   prison  some 
short  time,  but  was  afterwards  discharged  on  habeas  cor- 
pus, in  consequence  of  an  informality  in   the   warrant  of 
commitment,  as  this  exhibitant  is  informed  and  believes. 

Thirdly,  this  exhibitant  on  her  oath  saith,  that,  since  the 
discharge  last  aforesaid,  this  exhibitant  has  been  subjected 
to   repeated    and    constant    annoyance,  by  letters    beio; 
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addressed  to  her  by  the  said  R.  Dunn,  and  by  applications         i840. 
repeatedly  made  by  that  person  at  her  house,  and  at  the    _^^'X^^ 

X  Ilfi  vw  U  fi  E  If 

house  of  her  father  Sir  F.  Burdeit,  Baronet,  that  the  said  x^. 

£•  Dunn  has  also  been  continually  observed  walking  up        I>t'NN. 
and  down  in  front  of  the   house  of  this  exhibitant,  and 
watching  for  opportunities  to  intrude  himself  into  the  com- 
pany of  this  exhibitant,  and  since  the  month  of  August,  1838, 
down  to  the  present  time   scarcely  a  week  has  elapsed 
without  some  letter  or  packet  having  been  addressed  by  the 
said  R.  Dunn  to  this  exhibitant,  and  delivered  at  her  house. 
That  on  receipt  of  such  letters,  if  the  writing  could  be 
discovered  to  be  that  of  the  said  R.  Dunn,  this  exhibitant 
has  not  broken  the  seals,  but  in  some  instances  the  super- 
scriptions have   been  in  a  different  handwriting,  in   such 
instances  the  seals  have  been  broken,   as   otherwise   this 
exhibitant  has  immediately  sent  the   same  letters  to  her 
solicitor,  in  order  that  such  proceedings  might  be  taken 
against  the  said  JB.  Dunn  in  respect  of  such  letters,  as  the 
legal  advisers  of  this  exhibitant  might  judge  proper.     And 
this  exhibitant  has  been  informed  and  verily  believes  that 
all  the  said  letters  have  been  returned  to  the  said  R.  Dunn 
with  the  exception  of  such  as  were  in  the  judgment  of  this 
exhibitant's  solicitor  deemed  necessary  for  the  purposes  of 
the  proceedings  at  law  already  taken  or  to  be  taken  against 
the  said  JB.  Dunn. 

Fourthly,  this  exhibitant  on  her  oath  saith,  that  in  the 
month  of  April  last  she  was  on  a  visit  to  her  father.  Sir 
Francis  Burdeit,  Baronet,  who  was  then  staying  at  the  Park 
Hotel,  Norwood,  in  the  county  of  Surrey,  where  this  exhi- 
bitant went,  accompanied  by  Miss  Meredith  (a  friend  of  this 
exhibitant),  on  Saturday,  the  18th  day  of  the  said  month  of 
April.  That  on  the  following  day  (Sunday)  this  exhibitant 
was  attending  divine  service  at  Norwood  church,  and,  as  this 
exhibitant  was  informed  and  believes,  the  said  R,  Dunn 
came  to  the  same  church,  and  was  afterwards  seen  in  the 
road  leading  from  the  said  church  to  the  said  hotel,  watch- 
ing for  this  exhibitant.     That  while  this  exhibitant  was  at 
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1840.         the  said  hotel  she  was  occasionally  in  the  habit  of  walkiog 

^^■^^if^^       with  her  said  friend.  Miss  Meredith,  in  the  private  grounds 
The  QuEEM  •ill         ,  r  ,         ,.      •  -1 

i;.  of  the  said  hotel,  and  was  frequently  obUged  to  quit  those 

Dunn.        grounds  and  take  refuge  in  the  said  hotel,  in  consequence 
of  the   said  J?.  Dunn  appearing   in  the  road  and  fields 
contiguous  to  the  said  hotel,  and  overlooking  the  grounds 
in  which  this  exhibitant  and  her  friend  were  walking,  con- 
tinually annoying  and  alarming  this  exhibitant,  by  waiving 
his  handkerchief  and  making  gestures  in  the  view  of  this 
exhibitant;  that  during  the  stay  of  this  exhibitant  at  the  said 
hotel,  she  was  under  the  necessity  of  being  closely  attended 
by  a  man  servant  to  protect  her  from  the  continual  annoy- 
ance offered  to  this  exhibitant,  and  from  the  personal  injury 
which  this  exhibitant  apprehended  from  the  said  H,  Dunn, 
That  on  one  occasion  she  was  informed,  by  the  said  man 
servant,  that  the  said  R,  Dunn  had  secretly  got  through  the 
hedge  from  the  public  way  into  the  private  grounds,  where 
this  exhibitant  and  Miss  Meredilh  were  then  walking,  and 
was   making  towards  the  spot  where  this  exhibitant  was, 
whereupon  this  exhibitant  and  the  said  Miss  Meredith  were 
obliged   immediately  to  retreat  into  the  house,  iu  order  to 
escape  from  the  personal  insult  and  annoyance  which  this 
exhibitant  verilv  believes  the  said  12.  Dunn  then  meditated: 
that  it  was  this  exhibitant's  intention  to  have  remained  at 
the  said  hotel  for  the  summer  season,  but  in  consequence  of 
the  said  R.  Dunnes  said  conduct  this  exhibitant  was  com- 
pelled to  abandon  that  intention,  and  this  exhibitant  in  fact 
quilted  the  said  hotel  on  Saturday,  the  $5th   day  of  Apri), 
having  been  there  for  one  week  only,  being  afterwards  afraid 
to  return  thereto  for  the  reasons  aforesaid. 

Fifthly,  this  exhibitant  on  oath  saith,  that,  after  the  re- 
turn of  this  exhibitant  from  Norwood  as  aforesaid,  a  letter, 
written  as  this  exhibitant  believes  by  the  said  R.  Duntif 
dated  from  No.  10,  King  Street,  St.  James's,  on  the  18th 
dav  of  Mav  last,  and  addressed  to  this  exhibitant,  was  deli- 
vered  at  this  exhibitant's  bouse  in  Stratton  Street,  in  which 
said  letter  is  the  following  passage,  referring  to  a  proposal 
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in  the  said  letter,  that  this  exhibitant  should  consent  to  meet         i840. 

the  said  R.  Dunn  (that  is  say),  ''  If  you  refuse  this  request 

fou  will,  when  it  is  too  late,  repent  a  course  the  consequence 

rf  which  will  sooner  or  later  fall  on  yourself  and  your        Dunn. 

Iimilj.'* 

Sixthly,  this  exhibitant  on  oath  saith,  that  on  the  18th 
day  of  June  instant,  about  one  o'clock  in  the  day,  this  exhi- 
bitaDt,  accompanied  by  the  said  Miss  Meredith,  drove  in 
tfau  ezhibitant's  carriage  to  the  Regent's  Park,  for  the  pur- 
pose of  walking  there;  that  when  passing  along  Bond  Street, 
at  the  end  near  to  Piccadilly,  this  exhibitant  saw  the  said 
S.  Dunn  on  foot,  walking  in  an  opposite  direction  to  that 
m  which  this  exhibitant  was  driving,  viz.  towards  Piccadilly; 
that  when  this  exhibitant  arrived  in  the  Regent's  Park,  near 
to  Sussex  Place,  this  exhibitant  and  Miss  Meredith  got  out  of 
the  carriage  for  the  purpose  of  walking,  and  had  proceeded 
a  abort  distance,  attended  by  the  man  servant  before  men- 
tkmed,  when  she  was  almost  immediately  accosted  by  the 
said  22.  Dunn,  who  came  up  and  endeavoured  to  intrude 
himself  into  the  company  of  this  exhibitant  and  the  said 
Miss  Meredith  ;  that  this  exhibitant,  being  greatly  terrified, 
called  up  the  man  servant  aforesaid,  who  placed  himself 
between  this  exhibitant  and  the  said  R.  Dunn,  and  thereby 
prevented  the  said  R.  Dunn  from  further  interfering  with 
or  molesting  this  exhibitant,  who  by  the  aid  of  such  protec- 
tion was  enabled,  accompanied  by  the  said  Miss  Meredith, 
to  seek  refuge  in  the  house  of  Mrs.  Alexander,  a  friend  of 
this  exhibitant,  situate  15,  Hanover  Terrace,  and  where  this 
exhibitant  fortunately  met  both  Mr.  and  Mrs.  Alexander  at 
home.  That  while  this  exhibitant  was  in  the  said  house, 
the  said  i2«  Dunn  knocked  at  the  door,  for  the  purpose  of 
intruding  himself  into  the  said  house  in  pursuit  of  this  ex- 
hibitant, whereupon  the  said  Mr.  Alexander,  observing  the 
alarm  and  agitation  under  which  this  exhibitant  and  Miss 
Meredith  were  labouring,  caused  the  said  R,  Dunn  to 
be  taken  into  custody  and  conveyed  to  the  police  court. 
High  Street,  Marylebone,  where  the  said  R.  Dunn  was,  as 


/ 
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this  exhibitaot  was  informed  and  believes,  bound  in  recog- 
nisances to  appear  at  this  present  session,  and  to  keep  the 
peace  in  the  mean  time. 

Seventhly,  that  on  the  occasion  of  the  said  laat  mentioned 
complaint  at  the  police  oflSce  at  Marylebone  as  aforesaid^ 
the  said  R*  Dunn,  as  this  exhibitant  has  been  informed  and 
believes,  publicly  stated  that  this  exhibitant  had  entered  into 
a  correspondence  with  the  said  R.  Dunn,  And  this  exhi- 
bitant on  her  oath  saith,  that  on  no  occasion  whatever  did 
she  either  directly  or  indirectly  correspond,  negociate,  or 
have  any  intercourse  or  communication  with  the  said  S. 
Dunn,  or  by  any  act,  writing,  word,  look  or  gesture,  encou- 
rage the  said  R,  Dunn  to  address  her;  nor  did  she  ever 
conduct  herself  so  as  to  leave  the  said  R.  Dunn  to  believe 
that  she,  this  exhibitant,  either  directly  or  indirectly  sanc- 
tioned the  said  R.  Dunn  in  addressing  this  exhibitant,  but, 
on  the  contrary  thereof,  from  the  very  6rst  moment  when 
the  said  R,  Dunn  began  to  annoy  and  terrify  this  exhibitant 
in  manner  aforesaid,  this  exhibitant  hath  placed  the  matter 
in  the  hands  of  her  legal  advisers,  and  hath  directed  them  to 
take  all  necessary  and  proper  steps  to  protect  her  from  the 
annoyances  which  she  has  been  subjected  to  by  the  conduct 
of  the  said  22.  Dunn, 

Eighthly,  this  exhibitant  on  her  oath  saith,  that  she  is  un- 
able to  say  whether  the  said  12.  Dunn  is  or  is  not  of  sound 
mind,  but  from  the  whole  tenor  of  his  conduct  and  demeanor 
towards  this  exhibitant,  from  the  month  of  August,  1838, 
down  to  the  present  time,  as  well  as  his  determined  perse- 
verance in  such  conduct,  and  from  the  premises  before 
detailed  in  these  articles,  this  exhibitant  has  deemed  it  un- 
safe, ever  .since  she  returned  from  Harrowgate  as  aforesaid, 
to  leave  her  house  without  the  attendance  of  a  man  servant, 
and  hath  abstained  from  walking,  as  she  was  wont  to  do,  in 
Kensington  Gardens,  it  being  contrary  to  the  regulations 
there  to  admit  servants  in  livery  therein.  And  this  exhi- 
bitant for  many  weeks  has  felt  it  necessary  to  have  the 
attendance  of  Mr.  Ballard,  or  of  some  other  of  the  Bow 
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Street  officers,  at  her  house  in  Strattoii  Street  aforesaid,        1840. 
from  the  fear  that  personal  violence  or  molestation  would 
be  attempted  by  the  said  R,  Dunn  against  this  exhibitant.  v. 

And  this  exhibitant  (except  only  when  the  said  R.  Dunn  ^^^^' 
was  confined  in  prison)  from  like  fear  absented  herself  when 
10  town  from  public  churches  or  places  of  worship,  and 
hath  attended  divine  service  in  a  private  chapel  in  Albemarle 
Street,  where  on  some  occasions  the  said  R,  Dunn  intruded 
himself,  and  so  acted  as  to  create  annoyance  to  this  exhi* 
bitaot,  and  to  cause  the  interference  of  the  clergyman  there^ 
who  took  measures  of  precaution  for  this  exhibitant's  com- 
fort and  safety.  And  this  exhibitant  is  now  in  daily  fear 
that  some  act  of  violence  will  be  committed  against  this 
exhibitant,  and  that  the  said  R,  Dunn  will  do  this  exhibitant 
some  bodily  hurt.  And  therefore  this  exhibitant,  unless  she 
can  have  protection  and  security  from  the  annoyance  and 
violence  which  she  fears  and  apprehends  from  the  said  22. 
Dunn,  will  be  continually  under  restraint,  terror  and  appre- 
hension. This  exhibitant  therefore  humbly  prays  that  the 
said  a.  Dunn  may  be  ordered,  by  this  honourable  Court, 
forthwith  to  find  sufficient  sureties  for  keeping  the  peace 
towards  this  exhibitant,  and  be  thereby  restrained  from  fur- 
ther molesting,  annoying  and  terrifying  this  exhibitant. 

And  lastly,  this  exhibitant  saith,  that  she  doth  not  make 
this  complaint  against  the  said  J2.  Dunn  through  any  hatred, 
malice  or  ill  will  vvhich  she  hath  or  beareth  towards  him, 
but  merely  for  the  preservation  of  her  life  and  person  from 
bodily  harm. 

Wtn.  Ballard,  of  No.  3,  Chapel  Place,  Cavendish  Square, 
in  the  county  of  Middlesex,  retired  officer  of  police,  maketh 
oath  and  saith,  that  in  the  month  of  September,  1838,  this 
deponent  was  an  officer  attached  to  the  public  office.  Bow 
Street;  and  in  that  month,  by  permission  of  Sir  Fred.  Adair 
Roe,  Bart.,  the  then  chief  magistrate,  and  upon  application 
and  statement  on  behalf  of  Miss  A.  G.  JB.Coutts  that  she 
was  in  danger  of  her  life  or  some  bodily  harm  from  a  man 
of  the  name  of  Richard  Dunn,  this  deponent  was  despatched 
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to  Harrowgate,  in  the  county  of  York,  for  the  purpose  of 
affording  protection  as  a  peace  officer  to  the  said  Miss 


V.  Couiis.     That  having  arrived  at  Harrowgate,  a  warrant  was 

^^''  placed  in  the  hands  of  this  deponent  by  one  of  the  magis- 
trates of  the  said  county  of  York,  whereupon  to  apprehend 
the  said  22.  Dunn.  That  on  Wednesday,  the  26th  of  Sep* 
tember,  1838,  this  deponent  saw  the  said  /?.  Dunn  upon  a 
public  place  called  the  Stray,  at  Harrowgate,  going  in  a 
direction  towards  and  near  the  residence  of  the  said  Miss 
Coutts,  when  this  deponent  told  him  he  had  a  warrant 
against  him  on  the  complaint  of  the  said  Miss  A.G.B* 
Couits:  that  the  said  R.  Dunn  asked  deponent  for  what; 
that  deponent  told  him  that  she  was  in  fear  that  he  (mean- 
ing jR.  Dunn)  would  do  her  some  bodily  harm.  That  the 
said  R.  Dunn  told  deponent  he  was  not  going  near  her: 
that  deponent  asked  R.  Dunn  how  he  could  say  so,  when 
he  had  w  ritten  to  Miss  Coutts  to  say  he  was  coming :  that 
22.  Dunn  then  admitted  that  it  was  so,  and  said,  if  she  has 
done  this  she  is  worse  than  the  damnedest  whore  that  ever 
walked  the  streets ;  that  the  said  22.  Dunn  repeated  this 
language  two  or  three  times  to  deponent.  That  subse- 
quently the  said  R,  Dunn,  on  speaking  of  some  former 
depositions  taken  before  Mr.  Rhodes  and  Mr.  Paley^  two 
of  the  justices  of  the  peace  for  the  county  of  York,  said 
that  he  told  Mr.  Rhodes  that  if  Miss  Coutts  had  done  that 
or  said  that,  she  (meaning  Miss  Coutts)  deserved  to  be 
tarred,  feathered  and  burnt.  And  this  deponent  further 
saith,  that  having  taken  the  said  R.  Dunn  into  custody  on 
the  said  warrant,  he  was  conveyed  before  a  bench  of  magis- 
trates at  Knaresborough,  and  after  the  deposition  of  Miss 
Coutts  and  of  this  deponent  and  other  persons  were  taken, 
the  said  R.  Dunn  was  ordered  to  find  sureties  to  keep  the 
peace,  and  committed  to  York  Castle  for  want  of  such  sure- 
ties until  the  next  session.  And  this  deponent  further  saith, 
immediately  after  the  said  sessions,  when  R.  Dunn  was  set 
at  liberty,  which  was  about  the  l6th  of  October,  183d,  be 
came  to  London,  and  took  lodgings  at  the  Gloucester  Hotel, 
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Piccadilly.     That  in  consequence  of  repeated  annoyances         1840. 
which  this  deponent  was  informed  were  still  committing  by 
the  said  R.  Dunn  against  the  said  Miss  A.  G,  B.  Coutts,  v. 

and  from  her  apprehended  danger,  this  deponent  was  again        I>unn. 
deputed  to  attend  her  at  her  house,  and  this  deponent  was 
relieved  occasionally  by  another  officer  named  Fall,  and 
was  employed  from  the  middle  of  the  month  of  October, 
1838,  to  the  24th  of  December  following,  during  which 
period  this  deponent,  except  when   relieved   by   Fall  as 
aforesaid,  resided  day  and  night  in  the  house  of  the  said 
Miss  Coutts,  in  Stratton  Street.     That  in  consequence  of 
fresh  annoyances    which  the  said  Miss  Coutts  had  been 
subjected  to  while  away  from  home  in  her  carriage  and 
walking,  a  warrant  was  granted  against  the  said  ii.  Dunn, 
and  placed  in  this  deponent's  hands,  and  upon  which  this 
deponent  took  the  said  R.  Dunn  into  custody  at  the  said 
Gloucester  Hotel.     That  after  this  deponent  had  so  taken 
the  said  R,  Dunn  into  custody,  the  said  12.  Dunn  spoke  of 
the  said  Miss  Coutts  in  a  most  reproachful  manner,  swore 
and  blasphemed  respecting  her  very  much,  the  particulars 
of  which  and  the  exact  language  used  by  him  this  deponent 
cannot  minutely  recollect,  in  consequence  of  the  length  of 
time  since  which  the  occurrence  took  place,  but  which  lan- 
guage this  deponent  deposed  to  immediately  afterwards, 
before  the  said  Sir  Fred.  A.  Roe,  at  the  public  office.  Bow 
Street,  in  the  presence  and  hearing  of  the  said  R.  Dunn, 
which  expressions  were  so  gross  and  offensive,  and  so  cal- 
culated to  excite  fear  and  alarm,  that  this  deponent  verily 
believes  the  said  Miss  Coutts  had  good  cause  for  fear  that 
bjury  or  bodily  harm  might  be  done  to  her  by  the  said  J2. 
Dunn,     And  this  deponent  further  saith  that  while  the  said 
magistrate,  Sir  Fred.  A,  Roe,  was  adjudicating  on  the  case, 
the  said  R.  Dunn  behaved  so  violently  that  this  deponent, 
bj  order  of  the  said  magistrate,  stood  near  to  and  held  the 
said  22.  Dunn  fast  by  the  collar,  and  the  said  Sir  Fred.  A. 
Roe  admonished  the  said  R.  Dunn  that  in  case  he  would 
not  be  quiet  he  should  be  obliged  to  order  him  to  be  hand- 
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1840.        cuffed.    And  this  deponent  further  saiih  that,  notwithstand- 

^'^^if^'^       ing  the  said  admonition,  the  said  iJ.  Dunn,  while  waitin? 
The  Queen     ^  ^    ,  '  ,  ,  ^ 

V,  for  the  commitment  to  be  made  out.  actually  took  up  the 

examinations  and  depositions  which  had  been  put  down 
near  him  by  the  magistrates'  clerk,  and  destroyed  the  whole 
of  them,  throwing  fragments  into  the  grate,  so  that  no  por- 
tion of  the  said  depositions  remained,  and  when  this  depo- 
nent remonstrated  with  the  said  R,  Dunn  for  having  done 
so,  he  took  up  the  poker  from  the  fireplace  to  strike  depo- 
nent, and  threatened  to  do  so,  but  this  deponent  wrested 
the  poker  from  him,  and  he  was  ultimately  committed  to 
gaol  for  want  of  sureties,  but  was  afterwards  released  on 
habeas  corpus  in  consequence  of  a  defect  in  the  commit* 
ment.  That  after  he  came  out  of  prison  on  such  last  occa- 
sion, this  deponent  was  again  sent  by  the  oiagistrates  of 
Bow  Street  to  reside  and  did  reside  for  a  considerable  time 
in  the  house  of  the  said  Miss  Coutts,  in  Stratton  Street,  in 
order  to  protect  her  from  any  further  apprehended  violence 
by  the  said  JR.  Dunn.  And  this  deponent  further  saith  that 
from  what  he  has  seen  of  the  conduct  of  the  said  R.  Dunn, 
and  from  the  expressions  used  by  him  to  this  deponent 
with  reference  to  the  said  Miss  A.  G,  B.  Coutts,  both  at 
Harrowgate  and  when  in  custody  in  London,  this  deponent 
believes  the  said  R,  Dunn  is  fully  bent  upon  personally 
annoying  the  said  Miss  Coutts  in  every  way  and  whenever 
he  has  an  opportunity  of  doing  so.  And  this  deponent  fur- 
ther saith  that  he  believes  that  the  said  Miss  Coutts  is  in 
constant  danger  of  the  said  R.  Dunn  doing  her  some  per* 
sonal  injury. 

Urn.  nVft/on,  footman  to  Miss  A,  G.  B.  Coutts,  of 
Stratton  Street,  Piccadilly,  in  the  county  of  Middlesex, 
maketh  oath  and  saith  that  he  has  frequently  seen  jR.  Dunn 
parading  before  the  house  of  this  deponent's  mistress.  Miss 
ii.  G.  R  Coutts,  situate  in  Stratton  Street,  Piccadilly,  and 
that  deponent  has  also  frequently  seen  the  said  R,  Dunn 
following  her  carriage,  looking  into  and  towards  it.  That 
on  Sunday,  the  1 9th  day  of  April  last,  this  deponent  was  at 
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Norwood  with  the  said  Miss  Coulls,  where  she  was  staying 
ID  a  visit  to  Sir  Francis  and  Lady  Burdett,  at  the  Park 
-lotel.  That  deponent  saw  the  said  Mr.  Dunn  coming  out 
»f  the  church  at  Norwood,  where  the  said  Miss  Coutts  had 
lecD  attending  divine  service,  and  after  church  this  depo- 
lent  saw  the  said  R.  Dunn  walking  up  and  down  and 
vatching  the  Park  Hotel  at  Norwood,  and  the  grounds 
;oDt]guous  and  belonging  thereto.  And  this  deponent  fur- 
ber  saith  that  on  the  Tuesday  following,  and,  as  deponent 
relieves,  almost  daily  during  that  week,  this  deponent  saw 
be  said  12.  Dunn  walking  up  and  down  the  road  and  field 
overlooking  the  grounds  of  the  said  hotel,  apparently  having 
ID  lawful  object  in  doing  so^  but  watching  as  if  looking  for 
lome  person  in  the  premises  of  the  said  hotel.  That  on 
me  of  the  days,  but  this  deponent  cannot  recollect  the 
\xwct  day,  between  Tuesday,  the  dist  of  April,  and  Satur- 
lay,  the  25th  of  the  same  month,  the  said  A.  G.  B,  Coutts 
vas  walking  with  Miss  Meredith  in  the  grounds  belonging 
o  the  said  hotel ;  that  deponent  then  saw  the  said  12.  Dunn 
rross  a  ditch  and  get  through  a  gap  in  the  hedge  into  the 
mvate  grounds  of  the  said  hotel,  and  go  towards  the  place 
vbere  the  said  Miss  Coutts  and  Miss  Meredith  were :  that 
leponent  immediately  went  and  informed  the  said  Miss 
Coutis,  when  she  and  Miss  Meredith  went  directly  into  the 
louse;  after  which  the  said  R,  Dunn,  on  seeing  this  depo- 
lent,  went  back  by  the  same  way  he  had  come  into  the 
{rounds,  and  deponent  saw  nothing  more  of  him  that  day. 
^d  this  deponent  further  saith  that  on  the  1 8th  day  of 
hia  present  month  of  June,  he  accompanied  the  carriage  as 
botman  to  attend  Miss  Coutts  and  Miss  Meredith  to  the  Re- 
gent's Park,  that  when  in  the  park,  near  Sussex  Place,  the 
laid  Miss  Coutts  and  Miss  Meredith  got  out  of  the  carriage 
;o  walk,  when  almost  immediately  the  said  R,Dunn  came  up 
md  got  close  to  the  said  Miss  Coutts,  and  was  about  to  ad- 
Iresa  her,  when  the  said  Miss  Coutts  turned  round  to  this  de- 
ponent for  assistance,  and  this  deponent  immediately  placed 
bimself  between  Miss  Coutts  and  the  said  12.  Dunn,  and 
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1840.         put  him  the  said  R.  Dunn  on  one  side.     That  Miss  Coutti 

^^^^y*^"^       and  Miss  Meredith  then  went  to   Mr.  Alexander's  house, 
The  Queen 

V.  who  resided  at  No.  15,  Hanover  Terrace,  and  whilst  there 

Dlmm.        jJj^  gj^jj  2j^  jD/zw/i  came  out  of  the  public  road  within  the 
terrace  before  the  houses,  knocked  at  Mr. Alexanders  doori 
and  asked  deponent  if  his  mistress  (meaning  the  said  Miss 
Coutis)  was  there;  that  deponent  told  the  said  R.  Dunn 
he  did  not  wish  to  have  anything  to  say  to  him.     That  the 
said  R,  Dunn,  after  waiting  some  time  for  the  purpose  of 
seeing  (as  deponent  believes)  the  said  Miss  Coutis,  but  see- 
ing  the  said  deponent  watching  him,  walked  away  before 
the  door  was  answered,  and  deponent  did  not  see  him  after- 
wards, but  understood  that  he  was  afterwards  taken  into 
custody.     That  this  deponent  verily  believes,  from  what  be 
has  witnessed  of  the  conduct  and  manner  of  the  said  R 
Dunn  upon  several  occasions,  that  the  said  Miss  Coutts  is 
in  personal  danger,  and  has  reason  to  be  in  constant  fear  of 
him.  William  Weedon. 

Sworn  by  the  several  deponents  above  named^ 
in  open  court,  at  the  General  Quarter  Ses- 
sion of  the  Peace,  held  in  and  for  the 
county  of  Middlesex,  at  the  Session  House 
for  the  said  county,  on  Monday,  the  29th 
day  of  June,  1840.  Richards. 

Wm.  H.  Bodkin. 
It  is  ordered  that  the  said  R.  Dunn  do  enter  into  his  own 
recognisance  in  the  sum  of  500/.  and  find  two  sureties 
in  the  sum  of  250/.  each,  to  appear  at  the  next  General 
or  Quarter  Session  for  this  county  after  the  expiration  of 
two  years,  and  in  the  mean  time  to  keep  the  peace  and 
be  of  good  behaviour  towards  all  her  majesty's  liege  sub- 
jects, and  particularly  towards  Miss  A.  G.  B.  Coutts  (the 
exhibitant  cf  the  above  articles),  and   that   forty-eight 
hours'  notice  of  bail  be  given  to  Mr.  W.  C.  Humphreys, 
]  19,  Newgate  Street,  the  solicitor  for  the  said  exhibitant, 
before  the  same  be  taken.  By  the  Court. 

Heaton  Ellis,  Clerk  of  the  Peace.'* 
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The  defendant  in  person  moved  (a)  for  his  discbai^e  on 
the  following  grounds  :— 

I.  That  his  previous  discharge  in  respect  of  some  of  the 
same  matters  which  were  the  foundation  of  the  articles,  ren- 
dered bis  committal  illegal  within  the  Habeas  Corpus  Act, 
31  Car.  ^,  c.  *i,  s.  6. 

S.  That  the  statements  contained  in  the  articles  were 
false ;  and  this  he  contended  be  had  a  right  to  shew  by  affi- 
davit under  56  Geo,  3,  c.  100.  [Lord  Denman  C.  J.  The 
only  fact  you  can  dispute  is  the  fact  of  your  committal  by 
the  order  of  sessions  alleged.] 

3.  That  the  articles  of  the  peace  were  bad  on  the  face  of 
them,  because  they  did  not  appear  to  have  been  exhibited 
on  oath,  as  they  were  on  the  same  parchment  with  the  affi- 
davits, and  had  no  distinct  jurat.  The  defendant  referred 
to  Rex  V.  ParnelKfi)  and  Rex  v.  Mackenzie  {c).  [Lord 
Denman  C.  J.  The  ''  several  deponents  above  named  '*  in 
the  jurat  at  the  end  is  quite  enough.] 

4.  That  the  order  of  sessions  was  illegal  and  unconstitu- 
tional,  as  the  sessions  had  no  power  to  bind  over  except 
from  sessions  to  sessions,  and  the  offitmce,  for  which  de- 
fendant was  to  answer,  required  him  to  appear  after  the 
expiration  of  two  years,  and  that,  even  if  not  invalid  on  that 
account,  it  stated  no  period  when  the  term  of  two  years  was 
to  commence  or  end,  or  at  what  place  he  was  to  appear. 

5.  That  the  articles  set  out  no  breach  of  the  peace  nor 
threat  of  such  breach,  nor  any  feicts  from  which  any  reason- 
able person  could  apprehend  the  defendant  intended  to  do 
the  exbibitant  any  grievous  bodily  harm ;  referring  to  Hawk. 
P.  C. ;  and  also  that  the  letter  referred  to  in  the  articles 
should  have  been  set  out  fully.  [Lord  Denman  C.J.  (stop- 
ping the  defSendant^)  we  should  wish  to  hear  the  other  side 
as  to  the  sufficiency  of  the  grounds  stated  in  the  articles.] 
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(a)  The  case  was  argued  on  the      and  Coleridge  Js. 
4th  and  6th  November  before  Lord  (6)  3  Burr.  806. 
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1R40.  Sir  ./.  Campbell  A.  G.,   Bodkin  and   Chambers,  contra. 

^     /"^^       The  question  is,  whether  the  returns  set  out  a  sufficient 
Tlic  Queen  *  .  '  .      . 

V.  cause  of  commitment  on  the  face  of  them.     No  objection 

has  been  raised  to  the  return  to  the  habeas  corpus;  but  it 
has  been  argued  that  the  return  to  the  certiorari,  setting 
out  the  articles  of  the  peace,  shews  that  the  quarter  sessions 
have  acted  without  jurisdiction,  and  therefore  that  the  order 
of  commitment,  fdunded  on  such  articles,  is  a  nuUity,  and 
that  Mr.  Dutin  is  consequently  entitled  to  his  discbarge. 

There  can  be  no  doubt  that  a  party  who  apprehends 
bodily  danger  from  another  is  entitled  to   articles  of  the 
peace ;  and,  if  the  court  that  has  authority  to  grant  such 
articles  sees  reasonable  ground  for  thinking  sureties  of  the 
peace  are  necessary,  no  other  tribunal  can  control  its  de- 
cision.     The   power  of  justices  to  grant   articles  of  the 
peace  is  derived  from  the  language  of  their  commission. 
It  is  laid  down  in  Hawkins  that  if  a  party  swears  he  is  under 
personal  fear  from  another,  and  the  application  is  made 
without  malice,  the  justices  are  bound  to  grant  articles  of 
the  peace  (a).     Jurisdiction  in  this  matter  is  given  either 
to  a  single  justice  or  to  the  quarter  sessions ;  but  in  either 
case  they  are  the  judges  of  the  whole  matter;  they  are  to 
judge  if  the  party  is  really  in  fear,  and  if  he  is  so  upon  ret- 
sonable  grounds.      This  Court  has  the  same  jurisdiction 
at  common  law :  but  where  the  quarter  sessions  has  an 
undoubted  jurisdiction  over  the   matter,  this  Court  does 
not  sit  as  a  court  of  appeal  from  them.      [Coleridgt  J* 
Your  argument  would  shew*  that  a  single  magistrate  has  a 
jurisdiction  to  the   same   extent   as  the   quarter  sessions 
have.]      That  was   decided   in  Willes  v.  Bridger{b).    In 
Rex  V.  Tregarthen  (c),  where  a  party  gave  information  on 
oath  before  a  magistrate,  that  from  certain  language  used 
towards  him  he  was  in  bodily  fear  from  another,  and  the 
magistrate,  upon  hearing  the  complaint,  required  the  latter 

(fl)  1  Hawk.  P.  C.  bk.  1,  ch.28,  (6)  2  B.  &  Aid.  278. 

cd.  Curwood.  (c)  5  B.  &  Aid.  678;  2  N.  &  M. 
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to  enter  into  recognisances  to  keep  the  peace,  on  motion  1840. 

to  this  Court  to  discharge  the  recognisances,  on  the  ground       ^^^^ 
.,,  ..  1.,  ,        The  Queen 

tliat  toe  language  used  was  m  a  metaphorical  sense  only,  t^. 

the  Court  refused  to  interfere,  because  it  was  for  the  ma-       Dunn. 
gistnite  to  judge  in  what  sense  the  language  was  used . 
and  Parke  J.  observed,  in  giving  judgment,  *^  the  magis- 
trate having,  in  the  exercise  of  his  discretion,  thought  that 
there  was  ground  for  requiring  the  defendant  to  enter  into 
recognisances  to  keep  the  peace,  this  Court  cannot  inter- 
fere."    [Coleridge  J.  The  language  of  the  judgment  in  that 
case  need  not  have  gone  so  far,  because  one  interpretation 
of  the  words  used  might  have  conveyed  the  cause  of  bo- 
dily danger  :  but  suppose  a  case  in  which  no  bodily  danger 
could   be  inferred,  as,  for  instance,  the  mere  waving  of  a 
white  handkerchief?]     Even  in  that  case  this  Court  would 
not  interfere;  it  will  not  presume  that  an  inferior  court 
irill  abuse  its  jurisdiction.     An  action  might  lie  for  mali- 
cioiislj  preferring  articles  of  the  peace ;   but  there  is  no 
power  to  review  the  proceedings  of  the  inferior  court.     In 
Rex  ▼•  Holloway  {a)  it  was  held  that  this  Court  could  not 
interfere  to  reduce  the  amount  of  security  which  the  magis- 
trates required  a  defendant  to  give  for  the  preservation  of 
the  peace ;  nor  would  they  interfere  as  to  the  period  for 
arhich  such  security  was  required.     In  either  case  there 
might  be  a  great  abuse,  and  this  Court  might  grant  a  cri- 
minal information  against  the  magistrate,  or  the  Chancellor 
might  strike  him  out  of  the  commission;  but  this  Court 
could  not  review  his  decision.     [Cokridge  J.  In  Rex  v. 
Bringloe{b)  the  prosecutrix  swore  that  the  defendant  had 
threatened  to  do  her  business^  and  the  defendant  by  affidavit 
irisbed  to  explain  the  words,  and  shew  that  they  did  not 
Dean  any  personal  harm  to  her,  but  that  they  related  to  a 
awsuit  then  depending  between  them.     The  Court  would 
lot  allow  him  to  controvert  the  fact,  and  said  he  could  take 
ID  other  advantage  than  what  arose  from  any  ambiguity  in 

(a)  2  DowL  P.  C.  525.  (b)  13  East,  174,  n. 
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1840.         the  expression  on  the  face  of  the  articles  ;  that  the  expres- 
sion used   by  the  defendant  was  an  ambiguous  one,  and 
capable  of  more  meanings  than  one ;  but,  as  the  articles 
Dujisr.       Q]gQ  charged  that  he  had  several  times  threatened  the  life 
of  the  prosecutrix,  they  thought  that  was  a  sufficient  charge 
to  support  the  articles.     But  suppose  a  question  arose  on 
the  breach  of  recognisances,  and  the  breach  assigned  ?rts 
such  an  act  as  I  have  mentioned,  namely,  the  waiving  t 
white  handkerchief, — we  might  be  called  on  to  say  whether 
this  act  were  a  breach  of  the  recognisances;  can  we  not 
then  judge  of  the  same  fact  on  which  the  sureties  are  or- 
dered to  be  entered  into?]     There  are  many  cases  which 
would  justify  the  ordinary  recognisances  to  be  entered  intoi 
which  yet  would  not  amount  to  a  breach  of  such  reo^- 
uisances :  sureties  of  the  peace  are  granted  to  a  party  quia 
timet,  and  there  may  be  many  acts  shewing  a  disposition  to 
break  the  peace,  which  might  not,  per  te,  amount  to  t 
breach.     This  Court  therefore  cannot,  d  priori,  judge  thtt 
such  and  such  acts  would  not  warrant  the  quarter  sessioai 
in  granting  sureties. 

There  are  many  cases  in  which  there  is  no  appeal  from 
the  decision  of  magistrates.  Suppose  a  party  convicted 
under  the  New  Police  Act,  for  using  language  likely  to 
create  a  breach  of  the  peace;  however  frivolous  the  ks- 
guage  might  have  been,  the  party  would  have  no  redress 
by  appeal  to  this  Court.  No  case  is  to  be  found  where, 
after  adjudication  by  the  court  below,  on  a  subject-matter 
within  their  jurisdiction,  this  Court  has  reviewed  their  deci- 
sion. [Coleridge  J.  The  old  books  are  full  of  cases  io 
which  articles  of  the  peace  cannot  be  exhibited,  such  ts 
where  a  master  has  threatened  to  beat  his  servants.  Sup- 
pose it  appeared  that  the  articles  had  been  exhibited  is 
such  a  case  as  that,  could  not  this  Court  interfere?]  It  is 
submitted  they  could  not.  The  fact  that  the  party  hid 
been  put  in  bodily  fear  has  been  found  by  a  competest 
jurisdiction.  [Coleridge  J .  But  the  jurisdiction  is  onlfs 
limited  one.     In  the  analogous  case  of  sureties  for  good 
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bebftTiottr,  the  justices  may  commit  parties  for ''  suspicion ;''        1840. 

but  it  has  been  held  that  the  commitment  must  set  out  the 

cause  for  suspicion.]      Dalton,  in  describing  the  duties  of 

a  justice  of  the  peace^  says,  that  it  consists  '*  in  preventing       Dumn. 

the  breach  of  the  peace  (wisely  foreseeing  and  repressing 

the  beginning  thereof)  by  taking  surety  for  the  keeping  of 

it,  or  for  the  good  behaviour  of  the  offenders,  as  the  case 

shall  require  (a)." 

They  then  argued  upon  the  affidavits  that  they  disclosed 
sufficient  facts  to  have  justified  this  Court  in  exhibiting 
articlea  if  there  had  been  an  original  application  to  them. 

Cur,  adv,  vult^ 

Lord  Dknman  C.  J.  now  delivered  the  judgment  of  the 
Court.— Articles  of  the  peace  having  been  exhibited  before 
the  Court  of  Quarter  Sessions  for  this  county,  by  Mbs  dmiis, 
against  Richard  Dunn,  and  that  court  having  required  him 
to  find  sureties  to  keep  the  peace  and  be  of  good  behaviour, 
^hich  he  has  failed  to  do,  and  was  thereupon  committed  to 
prison,  he  has  sued  out  his  writ  of  habeas  corpus  to  appear 
before  us,  the  return  to  which  states  this  fact  in  short  and 
general  terms.     But  the  defendant  has  also  brought  before 
us  by  certiorari  the  original  order  of  the  court,  referring  to 
and  incorporating  the  articles  exhibited,  and  two  affidavits 
sworn  in  support  thereof,  which  are  (as  he  maintains)  in- 
sufficient in  point  of  law  to  give  the  court  jurisdiction  to 
compel  him  to  find  sureties,  and  consequently  insufficient 
to  warrant  them  in  sending  him  to  prison  for  his  default. 

One  of  the  grounds  on  which  we  were  urged  to  remand 
the  prisoner  may  be  at  once  removed.  The  articles  were 
discussed  at  length,  and  it  was  argued  that,  even  if  they 
were  now  submitted  to  us  with  the  prayer  that  we  should 
order  sureties  to  be  found  by  the  prisoner,  we,  in  the  exer- 
cise of  our  discretion,  should  undoubtedly  feel  it  our  duty 
to  take  the  step  which  has  been  taken  by  the  Court  of 

(fl)  P.  10. 
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Quarter  Sessions.     But  against  this  point  there  is  one  de- 
.pT'T^*^       cisive  observation.     Whatever  we  might  think  of  the  dc- 
V.  fendant's  conduct,  an  essential  part  of  it,  for  the  purpose  of 

the  prosecutrix,  is  a  letter  written  to  herself;  but  that  letter 
is  not  set  forth  or  in  any  way  accounted  for ;  only  a  short 
extract  is  made,  of  very  ambiguous  meaning.  We  should 
have  required  to  see  the  entire  letter,  and  should  not  have 
acted  on  any  selection  from  it. 

Another  ground  taken  was,  that  the  Court  of  Quarter 
Session  is  a  court  of  competent  jurisdiction  to  direct  sure- 
ties of  the  peace  on  articles  exhibited,  and  must  therefore 
have  power  both  to  exercise  a  discretion  over  the  cases  in 
which  that  security  is  sought,  and  to  decide  upon  the  proof 
of  the  facts  on  which  their  discretion  is  exercised.  As  to 
the  former  objection,  it  may  be  enough  on  this  occasion  to 
observe,  that  the  Court  of  King's  Bench  has  in  fact  con- 
trolled the  decision  of  the  justices,  whether  in  or  out  of  ses- 
sions, to  a  much  greater  degree  than  was  supposed  at  the 
bar  (see  Rudyard^s  case,  2  Vent.  22,  especially  the  judg- 
ment of  Tyrrel  J.) :  the  latter  requires  more  examination. 

The  power  of  the  justices  of  the  peace  in  this  behalf  is 
traced  to  a  statute  of  Edw.  3,  which  was  made  the  founda- 
tion of  the  commission  of  the  peace,  though  some  have 
thought  that  it  did  not  warrant  the  crown  in  granting  so 
large  an  authority.  We  cannot  question  the  validity  of  the 
commission,  which  has  been  in  operation  for  centuries;  but 
the  justices  of  the  peace  on  the  other  hand  cannot  give  them- 
selves jurisdiction  in  any  case.  They  cannot  go  beyond  the 
terms  and  fair  meaning  of  the  commission.  The  terms 
were  quoted  from  Burn*s  Justice  in  the  course  of  the  argu- 
ment. The  fair  meaning  is,  that  if  one  person  informs  the 
court  or  a  justice  of  the  peace  that  he  goes  in  fear  and  in 
danger  of  personal  violence  from  another,  by  reason  of 
threats  employed  by  him,  and  prays  the  protection  of  sure- 
ties of  the  peace,  that  protection  may  be  granted.  Unless 
such  a  case  appear,  no  jurisdiction  appears;  nor  can  wc 
ever  infer  facts  necessary  to  give  jurisdiction  from  the  mere 
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umstance  of  an  iuferior  court  assuming  to  act  as  if  they         1840. 
leased  it;  least  of  all  where,  by  the  exercise  of  a  discre- 
ary  power  on  an  ex  parte  statement,  which  is  not  allowed  v, 

le  contradicted,  a  single  magistrate  may  deprive  the  sub-  ^^^' 

of  bis  personal  freedom.     An  opportunity  must  there - 
be  given  for  arguing  the  validity  of  the  act  done  by  the 
ions  or  magistrate,  and,  unless  this   may  be  done  by 
ins  of  the  writ  of  certiorari,  it  could  never  be  done  at  all 
tre   the  gaoler  makes  a  general  return   to  the  habeas 

)liS. 

lie  prisoner  makes  this  objection  to  the  present  articles. 

threat  is  alleged  upon  them.  We  may  observe  that  no 
:edent  has  been  found  in  the  reports  of  articles  of  the 
ce,  which  omit  to  state  in  terms  that  the  exhibitant  was 
atened  or  the  fact  of  such  language  being  employed,  as 

court  could  not  fail  to  see  conveyed  a  threat.  Where 
;  bleft  doubtful,  (as  in  Brhigloes  case  (a),)  the  Court  will 
bind  over  the  party.  Rex  v.  Tregarthen  (6)  only  shews 
f  where  threats  were  sworn  to,  this  Court  will  not  inquire 
riber  they  were  used  in  their  natural  sense.  Among 
>s  not  reported  we  have  examined  the  articles  exhibited 
be  Marquis  of  Hertford  in  1823.  His  application  was 
ressfuly  though  the  word  ''  threat"  did  not  appear  in  his 
:les;  but  he  swore  that  there  had  been  an  assault,  and 
defendant  had  said  that  he  would  repeat  it  on  the  occur- 
:e  of  an  event  which  might  have  happened  at  any  time. 

brother  Coleridge  has  also  found  a  case  in  6  Mod,  131, 
er  the  title  of  Dennis  v.  Dr.  Lane,  which  bears  much 
ambiance  to  the  present. 

Mrs.  Dennis  was  a  widow,  and  had  a  daughter  who  was 
leiress  to  800/.  a  year,  to  whom  the  Doctor  made  love. 
I  mother  thereupon  forbade  him  her  house,  yet  he  came 
mother  day,  and  meeting  the  mother  upon  the  stairs, 
Nritbstanding  she  then  again  expressly  forbade  him  to  go 
rard^  he  pushed  on  to  the  young  woman's  chamber  in  a 
e  manner.      This  behaviour  frightened  the  daughter's 

»  13  East,  174,  n.  (ft)  5  B.  &  Ad.  678;  2  N.  &  M.  379. 


436  CASES  IX  THE  QUEEN's  BENCH, 

i8«0l        BOtkcr  90  amch  tkai  the  teot  for  friends  to  conduct  her 
dangktcr  to  Loadoo,  of  which  the  Doctor  having  inlelli- 
gmce  came  «itfa  three  others  and  followed  the  daughter, 
aad  came  to  the  same  me  where   thej  lodged  at  night, 
aad  took  op  the  adjoioiog  rooms  to  the  mother  and  dau^ 
ter,  vkerebj  they  put  the  mother  into  fits  for  fear ;  and  the 
Best  morning,  as  they  were  taking  coach,  the  Doctor  ts- 
sanlted  the  gentleman  that  put  the  lady  into  the  coach,  ud 
pursued  them  again  that  day,  and  gave  out  that  he  woald 
force  the  daughter  from  them,  so  that  the  mother  was  his 
to  hire  men  to  guard  the  inn  that  night.     This  matter  was 
transacted  in  March  was  tweke  months.    The  Doctor,  at  the 
last  assizes  at  Hereford,  meeting  this  gentleman,  who  wis 
the  principal  manager  of  the  family  and  helped  to  guard  the 
daughter  to  London,  he  being  a  barrister  at  law,  and  a  near 
relation  to  the  young  lady,  in  his  gown,  assaulted  him  ud 
beat  him  with  a  cane ;  whereupon  the  judge  of  assize  bound 
him  to  appear  the  first  day  of  this  term  in  this  Court.    And 
upon  all  this  matter  being  put  together,  and  an  oath  by  her 
that  she  believed  the  assault  upon  her  kinsman  to  be  io 
pursuance  of  the  design  upon  her  daughter,  and  that  she 
was  informed  he  threatened  her,  and  endeavoured  to  corrapt 
her  daughter's  maid,  to  facilitate  his  stealing  her  daughter;— 
Per  Curiam — llie   Doctor's  coming  in  that  manner,  in 
despite  of  the  mother's  prohibition  and  against  her  wiii, 
was  good  cause  to  require  the  security  of  the  peace,  and  so 
was  the  ensuing  behaviour  of  the  Doctor  upon  the  road. 
Secondly,  This  demand  of  the  security  of  the  peace  ought 
to   be  fresh    after   the   fray  or  cause  of  fear  given;  and 
therefore,  if  it  had  not  been  for  the  new  assault  upon  the 
kinsman,  the  Court  would  not  bind  him  to  the  peace  here; 
for  the  suffering  considerable  time  to  pass  before  the  de- 
maud  of  security,  is  a  great  sign  that  the  party  was  not 
afraid;    but  here   there  being  an  old  offence,  which  one 
ought  to  give  security  of  the  peace  for,  and  a  fresh  occasion 
given,  which  gives  probable  reason  to  believe  the  old  grudp 
continued,  the  Couet  ordered  him  to  give  security  to  keep 
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the  peace,  tnd  took  bis  own  recognisance  in  200/,  and  that 

of  two  more  in  200/.  each,  but  refused  to  bind  hiui  to  his 

good  behaviour,  because  of  the  length  of  time,  though  they  v. 

ileclared  that,  if  they  had  come  when  the  matter  was  fresh,        ^unn. 

they  would  have  bound  him  to  his  good  behaviour  in  a  much 

greater  sum.'' 

Tlie  form  of  the  articles  does  not  appear ;  but  the  cir- 
camatances  were  very  much  stronger,  and  would  well  war- 
rant a  statement — by  the  mother  herself,  that  she  had  been 
threatened,  for  there  was  a  manifest  intention  to  deprive  her 
of  her  daughter  by  personal  violence, — as  well  as  by  the 
daughter  that  she  apprehended  forcible  abduction.  This 
case  may  then  be  said  to  prove  that  threats  need  not  be  by 
word  of  mouth  directed  against  the  exhibitant,  but  that  looks, 
gestures  and  conduct  may  express  them  with  equal  force. 
And  this  is  not  to  be  denied.  But  the  invariable  rule  is, 
that  where  reliance  is  placed  on  a  general  fact,  which  may 
be  inferred  from  particular  facts,  but  does  not  flow  from 
them  by  necessary  implication,  the  party  shall  draw  that 
inference  himself,  and  swear  to  his  belief  of  its  correctness, 
and  not  leave  the  Court  to  draw  the  inference  instead  of  him. 

If  this  prisoner's  conduct  did  not  amount  to  the  threat  of 
peraonal  violence,  the  justices  had  no  power  to  bind  him 
over;  but,  if  it  did,  the  exhibitant  ought  to  have  so  stated  in 
the  articles,  which  are  defective  by  reason  of  the  omission. 

In  arriving  at  this  conclusion — most  reluctantly  we  may 
add,  considering  how  seriously  the  happiness  and  comfort 
of  the  prosecutrix  may  be  placed  in  hazard  by  the  prisoner's 
perseverance  in  the  conduct  which  has  been  detailed — we 
by  no  means  decide  that  that  conduct  alone  may  not  have 
baen  an  actual  menace  of  violence.  On  the  contrary,  if  it 
should  be  repeated,  and  then  brought  before  us,  coupled 
with  former  outrages,  in  a  proper  form,  and  so  as  to  fall 
within  the  rules  that  have  always  hitherto  prevailed,  we 
might  probably  feel  but  little  doubt  of  the  propriety  of  the 
conclusion  that  menaces  had  been  used. 

That  the  former  proceedings  of  the  prisoner  may  be 
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J 840.         again  referred  to,  as  giving  a  character  to  those  of  recent 
_     ^  date,  no  doubt   can    be   entertained,   notwithstanding  the 

V.  argument  derived  by  him  from  56  Geo.  3  ;  for  in  the  case 

of  The  King  v.  Metidez  (//)  the  prosecutor  was  allowed  to 
rely  on  a  fact,  which  had  been  pardoned  by  the  act  of 
grace,  as  an  inducement  to  the  Court  to  believe  the  defend- 
ant a  dangerous  person.  The  same  reference  to  former 
facts  was  permitted  in  Dr.  Lane^s  case.  And  this  is  not 
inconsistent  with  the  56  Geo.  3,  which  merely  prohibits  i 
second  punishment  for  the  same  offence,  but  never  intended 
to  preclude  the  Court  from  forming  its  judgment  on  the 
necessity  of  restraining  outrage  on  consideration  of  all  the 
circumstances  which  make  it  probable. 

Perhaps  the  law  of  England  may  be  justly  reproached 
with  its  inadequacy  to  repress  the  mischief  and  obviate  the 
danger  which  the  prisoner's  proceedings  render  too  pro- 
bable ;  and  we  may  naturally  feel  surprise  if  none  of  the 
numerous  police  acts  have  made  specific  provisions  for  that 
purpose.  But  the  power  of  the  sessions  and  of  the  justices 
of  the  peace  to  make  the  order,  now  challenged  before  us, 
depending  wholly  on  the  words  of  the  commission,  and 
those  words  not  being  satisfied  by  the  articles  exhibited,  we 
are  bound  to  decide  that  the  prisoner  must  be  discharged. 

Prisoner  discharged. 

Sir  •/.  Campbell  A.G.,  immediately  after  the  delivery  of 
the  judgment,  submitted  that  upon  all  the  facts  the  Court 
had  now  jurisdiction  to  require  the  defendant  to  give  se- 
curity for  his  good  behaviour. 

Lord  Denman  C.J. — We  think  it  must  be  taken  that 
our  judgment  disposes  of  the  whole  matter  up  to  the  pre- 
sent time. 

(a)  ]  Strange,  473. 

A. 
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Carpenter  v.  Mason,  Esq.  and  another.  99^edne$day 

November  4. 
1  RESPASS,  for  assaulting  and  imprisoning  the  plaintiff.  By  4  &  5 

and  taking  him  to  a  house  of  correction,  until  he  paid  35l,     ^'  fi\{'^^y*^' 
Plea,  not  guilty  '*  by  statute.*'  overseer,  &c. 

At  the  trial  before  Liltledale  J.,  at  the  Nottingham  sum-  embeKk^or' 
mer  assizes,   1840,  it  appeared  that  the  plaintiff,  who  was  wilfully  waste 
the  relieving  officer  of  a  union,  had  been  convicted  by  the  any  of  the  mo- 
defendants,  who  were  magistrates,  under  4  &  5  WUL  4,  c.  "*®*»  ^^'  ^®" 

.  longing  to  any 

76,  s.  97,  which  enacts,  that  *'  if  any  overseer,  assistant  over-  pansh  &c. 
aeer,  master  of  a  workhouse,  or  other  paid  officer,  or  any  offe^d*r^|,aIl 

other  person  employed  by  or  under  the  authority  of  the  upon  convic- 

<•  i_  11  1   •  11  •//•/!  s.  lion  before  aay 

guardians,  shall  purlom,  embezzle,   or  vnlJuUy  waste  or  two  justices, 

misapply  any  of  the  monies,  goods,  or  chattels,  belonging  to  forfeit  for 
•  1  •  ■      iv      1        1    II  every  such 

any  pansh  or  union,  every  such  offender  shall  upon  convic-  offence  any 

tioa  before  any  two  justices,  forfeit  and  pay  for  every  such  *""^"°'oJS',i 
offence,  any  sum  not  exceeding  20/.  and  also  treble  the  Sec 
amount   or  value  of  such  money,   goods,   or  chattels,  so  an  incarnation 
purloined,  embezzled,  or  misapplied.*'     The  defendants  had  ajgainst  a  pa- 
committed  the  plaintiff  under  section  99  of  the  act,  for  non-  <»  misapplying*' 
payment  of  the  penalty  imposed,  and  justified,  under  a  con-  '^*'^'[j?"/  . 
viction  which  proceeded  on  an  information  charging  ''  that  he  fully  ^  was 
had  misapplied"  parish  monies.     The  learned  judge  was  of  ^*^"* 
opinion,  that  the  information  was  bad,  as  it  did  not  charge 
that  the  plaintiff  had  **  wilfully  "  misapplied  the  monies,  and 
directed  a  verdict  for  the  plaintiff,  reserving  liberty  to  the 
defendants  to  move  to  enter  a  nonsuit. 

M.  D.  Hill  now  moved  accordingly,  and  contended  that 
the  statute  applied  to  any  wrongful  application  of  parish 
money,  and  that  the  word  ''  wilfully  "  therein  was  connected 
with  the  word  *'  waste  "  only  immediately  following,  or  that 
the  word  "  misapply  *'  in  the  information  signified  such  a 
reckless  employment  of  the  parish  money  as  to  carry  with 
it  the  word  "  wilful/' 

Lord  Denman  C.J. — '^  Misapplication"  of  itself  does 
not  import  any  thing  '*  wilful."     Suppose  the  plaintiff  had 
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been  imposed  upon  by  one  who  personated  a  pauper,  and 
had  applied  the  parish  money  in  relieving  him,  that  ^ould 
be  a  misapplication,  but  of  a  different  character  from  that 
provided  against  by  the  statute. 

LiTTLEDALE,  WiLLlAMS  and  COLEUIDGE  Js. COnCUFTCd. 

Rule  refused. 


Tueiday,  The  QuEEN  V.  The  Justices  of  Worcestershire. 

Nov.  Z4ih. 
Where  a  pa-     (jrRA  Y  had  obtained  a  rule  calling  upon  the  defendants  to 

rish  has  several     ■  i  j  i.      u        *^  •  r 

districts  each   ^"^^  cause  why  a  mandamus  should  not  issue  commandmg 

havinK  its  own  them  to  grant  a  warrant  of  distress  on  the  goods  of  one  Wood- 
sepanitely        ward,  in  the  parish  of  St.  Andrew,  Pershore,  for  the  amount 

maintaining      of  a  poor  rate.     The  defendants  had  refused  to  issue  their 

Its  own  poor,  .  /.    i 

notice  on  the    warrant,  on  the  ground  that  notice  of  the  rate  had  been 

chapel  door  of  ^gj^^j  ^^  ^j^^  j^^^  ^f  ^j^^  ^jj„r^.|j  ^f  g^  Andrew,  Pershore, 
that  distnct  '  ' 

alone  for  only,  whereas  the  parish  also  contained  five  chapelries,  eacb 

rate^is  made^*^  having  a  chapel  of  its  own,  and  that  therefore  the  rate  had 

is  sufiicienc       not  been  duly  published,  within  the  meaning  of  7  Will,  4 
publication  i      -rr-  ^   v     t  «   i        i      y-        i        i  • 

within  1  FT.  4   &"d  1  Vict.  c.  45,  s.  2  (a).  It  appeared  that  the  five  chapelnes 

nn«l  1  Vict.       ijgj  existed  as  far  back  as  could  be  traced,  and  had  been 
c.  46,  s.  9.  .    . 

treated  and  reputed  as  distinct  parishes,  each  making  its 

own  rates  and  maintaining  its  own  poor  separately,  and  al- 
together unconnected  for  parish  purposes  either  with  eacb 
other  or  the  rest  of  the  parish  of  St.  Andrew.  The  rate  in 
question  was  made  at  a  vestry  meeting  for  the  residue  of  the 


(a)  The  section  enacts,  "  That 
all  proclamations  or  notices, which, 
under  or  by  virtue  of  any  law  or 
statute,  or  by  custom  or  otherwise, 
have  been  heretofore  made  or  given 
in  churches  or  chapels  during  or 
after  divine  service,  shall  be  re- 
duced into  writing,  and  copies 
thereof  &c,  shall,  previously  to  the 
commencement  of  divine  service, 
on  the  several  days  on  which  such 
proclamations  or  notices  have 
heretofore  been  made  or  given  in 


the  church  or  chapel  of  any  parish 
or  place,  or  at  the  door  of  aoj 
church  or  chapel,  be  affixed  od  or 
near  to  the  doors  of  all  thecharches 
or  chapels  within  such  parish  or 
place,  and  such  notice,  when  so 
affixed,  shall  be  in  lieu  of,  and  ss 
a  substitution  for,  the  several  pro- 
clamations and  notices  so  hereto- 
fore given  as  aforesaid,  and  shall 
be  good,  valid,  and  effectual  to  all 
intents  and  purposes  whatoserer." 
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parish,  which  residue  also  maintained  its  own  poor  separately 
from  the  five  chapelries,  and  was  itself  a  reputed  parish,  and 
the  rate  did  not  extend  to  any  of  the  chapelries.  Woodward 
was  ataessed  as  an  occupier  within  the  residuary  district  for 
which  the  rate  was  made. 

Sir  F,  Pollock  and  /£•  V.  Richards  in  shewing  cause  con- 
tended, that  the  statute  in  terms  required  publication  of  the 
rate  on  all  the  chapels. 

Cresswell,  Whittnore  and  Gray  contr^.  "  Place"  in  the 
statate  means  any  separately  rateable  district. 

Lord  Denman  C.  J. — The  recent  statute  merely  sub- 
stitutes a  written  notice  for  the  oral  notice  formerly  re- 
quired by  17  Geo,  £,  c.  3,  s.  l,to  be  given  ''in  the  church." 
The  notice  is  now  to  be  affixed  to  the  doors  of  all  the 
churches  or  chapels  within  ''  such  parish  or  place"  In  the 
place  m  question  there  is  one  church  only,  and  notice  has 
been  given  there. 

Littledale  and  Williams  Js.  concurred. 
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Rule  absolute. 

Branson  v.  Didsbury. 

Trover  for  a  snuff-box.     The  plaintiff  had  obtained  a 
verdict     Damages  8/. 

Knowles  now  applied  for  a  new  trial,  on  the  ground  of 
surprise,  contending  that  the  rule  against  granting  a  new 
trial,  where  the  damages  were  under  20/.,  did  not  apply  in 
cases  of  surprise,  or  to  actions  of  trover. 

Lord  Denman  C.  J.  said  that,  as  the  damages  were  so 
low,  the  case  was  within  the  rule  commonly  applied  to  ver- 
dicts against  evidence,  and  that  the  rule  must  be  refused. 

Littledale,  Williams  and  Coleridge  Js.  concurred. 


Thundayf 
Nov,  5th, 

The  rule,  that 
a  Dew  trial 
will  not  be 
granted  where 
the  verdict  is 
against  evi- 
dence if  the 
damages  are 
under  20/., 
applies  to 
cases  of  sur- 
prise and  to 
actions  of 
troTer. 


J. 


Rule  refused. 
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1840. 

Tkursdav,  The  QuEEN    V.   QuAYLE. 

Nov.  \2th, 

A  statement  in  SiR  W.  W.  FOLLETT  in  Hilary  term  had  obtained  a 

rl «     .^.''IL.-  rule  nisi  for  a  quo  warranto  information,  calling  on  the  de- 
for  a  quo  war-  *  *  o 

-ranto  infoima-  fendant  to  shew  cause  by  what  authority  be  claimed  to  be 
town  council-    ^  councillor   of  the   corporation  of  Liverpool^    upon  the 

lor,  that  the      ground  that  another  candidate  had  the   majority  of  legal 

defendant  had    °  .       .  .        "^     . 

taken  on  him-  votes.     In  the  affidavits  it  was  stated  (inter  alia)  that  the 

•^'jil*®"®*^*'  defendant  "had  taken  upon  himself  the  office  of  a  coon- 
and  had  been       ^  "^ 

seen  acting  as   cillor  of  the  said  borough,  and  had  acted  in  that  capacitj;" 

two  meetinKs  ^"^  ^"®  ^^  ^^^  councillors  Stated  in  his  affidavit  that  he  had 
of  the  town  attended  two  meetings  of  the  town  council,  and  had  seeo 
sufficient.         ^^^  defendant  "  present  at  the  said  meetings,  and  acting  as 


a  councillor  for  the  said  corporation. 


99 


Sir  J.  Campbell  A.  G.  and  Crompton  shewed  cause,  and 
contended  that  it  did  not  sufficiently  appear  from  the  affi- 
davits that  the  defendant  had  actually  exercised  the  office. 
In  Reg.  V.  Slatter{a),  the  statement  in  the  affidavit  that  a 
party  had  accepted  the  office  was  held  insufficient;  the  acts 
which  constitute  acceptance  should  be  also  stated. 

Kelli/  and  G.  Henderson  contr^  were  not  heard. 

Lord  Denman  C.  J. — This  case  is  distinguishable  from 
Reg,  v.  Slatter  {a),  as  it  is  here  sworn  the  defendant  has 
acted  in  the  office. 

Williams  J.  concurred.  (6). 

A.  Rule  absolute  (c). 

(a)  3  P.  &  D.  263.  opened  in  contesdng  the  election  of 

(6)  Littledale  and  CoUridgt  Js.  councillor.    It  was  not  necessat; 

were  absent.  to  decide  whether  this  could  be 

(c)  The  facts  disclosed  in  this  done,  but   Lord   Dennum  C.  J* 

case  also  gave  rise  to  the  question,  seemed  to  think  that  it  might  in 

whether  the  burgess  roll  could  be  some  cases  be  proper. 
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Williams  v.  Burgess  and  another,  assignees,  &c.  Friday 

November  6. 
Trespass,  for  taking  the  plaintlfTs  goods.  Under  3  G,  4, 

Pleas  :     I  •  Not  guilty.     2.  That  the  goods  were  not  the  ^ajf^'Ioid*' 
property  of  the  plaintiff.  against  the 

At  the  trial  before  Coleridge  J.  at  the  Bristol  summer  Jankrum  °any 
assizes^  the  plaintiff  had  a  verdict  for  241/.  subject  to  a  warrantor 
motion  to  reduce  the  damages  to  10/.  if  the  Court  should  ^u^e^  (,» ),|^ 
be  of  opinion  that  a  warrant  of  attorney,  executed  by  a  un'cs*  nled 
party  who  had  subsequently  become  bankrupt,  and  on  which  days  after  exe- 

tbe  plaintiff  relied,  was  not  filed  in  time,  under  3  G.  4,  c.  39,  5""®"»"  ^\ 
■^  ;  '  .  ooys  are  to  be 

as.  1  and  £,  as  against  the  defendants,  who  were  assignees  of  reckoned  ex- 
the  bankrupt,     ^fhe  warrant  in  question  was  executed  at  9  Jhe*dav^of  ex- 
A.  M.  on  the  9th  December,  and  was  not  filed  until  after  9  cation,  and  a 

A.  M.  OD  the  30th  of  the  same  month.  therefore  ex- 

ecated  on  the 
.  9th  is  duly 

Bompai  Serjt.  now  moved  to  reduce  the  damages  accord-  filed  on  the 
ingly.  The  warrant  of  attorney  was  not  filed  within  '^^^^  ?*  ^^^ 
twenty  one  days  after  its  execution,  as  required  by  3  G.  4, 
c.  39,  ss.  1  and  2.  Sect.  1  enacts,  that  the  warrant  of  attor- 
ney '*  shall  within  twenty  one  days  after  the  execution  of  such 
warrant  of  attorney  be  filed,''  and  sect.  2  enacts,  that  "  if  at 
any  time  after  the  expiration  of  twenty  one  days,  next  after 
the  execution  of  such  warrant  of  attorney,  a  commission  of 
bankrupt  shall  be  issued  against  the  person  who  shall  have 
given  such  warrant  of  attorney,  under  which  he  shall  be  duly 
found  and  declared  a  bankrupt,  then  and  in  such  case,  unless 
such  warrant  of  attorney  or  copy  thereof  shall  be  filed  as 
aforesaid  within  the  said  space  of  twenty  one  days  from  the 
execution  thereof,  or  unless  judgment  shall  have  been  signed 
or  execution  issued  on  such  warrant  of  attorney  within  the 
tame  period,  such  warrant  of  attorney,  and  the  judgment 
and  execution  thereon,  shall  be  deemed  fraudulent  and  void 
against  the  assignees  under  such  commission,  and  such 
assignees  shall  be  entitled  to  have  back,  and  receive  for 
the  use  of  the  creditors  of  such  bankrupt  at  large,  all  and 
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every  the  monies  levied,  or  effects  seized,  under  and  by 
virtue  of  such  judgment  and  execution."    As  the  filing  U  re- 
quired within  twenty  one  days  of  the  execution  itself,  and  not 
after  the  date  of  execution,  the  day  of  the  execution  should 
be  included,  for  otherwise  the  period  of  the  twenty  one  days 
will  always  be  exceeded  by  some  hours,  unless  the  wamnt 
has  been  executed  at  the  last  moment  of  the  day.     Accord- 
ing to  the  rules  of  Court  for  the  computation  of  time,  and 
to  many  authorities,  the  first  day  in  a  case  like  the  present  is 
to  be  included,  and  the  last  excluded.     Wherever  time  is  to 
be  computed  from  an  act  done,  especially  where  the  party 
against  whom  the  time  runs  is  privy  to  the  act,  the  day  on 
which  the  act  was  done  is  to  be  included.     The  authori- 
ties on  the  subject  are  cited  in  Bluni  v.  Heslop  (a).    That 
case  decided,  that  an  attorney  cannot  sue  for  his  bill  of  costs 
until  one  month  after  its  delivery,  exclusively  of  both  the 
day  of  delivering  the  bill  and  of  commencing  the  action. 
But  the  2  Geo.  2,  c.  23,  s.  23,  says,  that  no  attorney  shall 
sue  for  his  bill  "  until  the  expiration  of  one  month  or  more 
after  '*  its  delivery,  and  Paiteson  J.  observed  in  his  Judgment, 
**  Whatever  may  be  the  case,  where  the  thing  is  to  be  done 
within  such  a  time  after  an  act  done,  Mr.  Alexander's 
construction  is  correct  here,  where  the  action  is  not  to  be 
brought  until  the  expiration  of  one  month  or  more  after  the 
delivery  of  the  bill."     iLittledale  J .  The  words  of  the 
annuity  act,  17  Geo.  3,  c.  26,  s.  1,  requiring  an  annuity  deed 
to  be  inrolled  **  within  twenty  days  of  the  execution,"  are 
very  like  the  words  in  this  act,  and  in  Ex  parte  Fallon  {b)  it 
was  held  that  the  twenty  days  were  to  be  reckoned  exclusive 
of  the  execution.] 


Lord  Denman  C.  J.— This  point  is  decided  by  JEx parte 
Fallon,  which  has  not  been  quoted  in  the  late  cases.  In 
the  annuity  act  it  is  *'  within  twenty  days  of  the  execution/' 
in  this  act  it  is,  **  twenty  one  days  after/*  and  I  do  not  see 


(a)  8  A.  &  £.  577 ;  5.  C.  3N.  &  P.  553. 


(6)  5  T.  R.  aa9. 
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aoj  difference  between  "  q/'*and  '*afier.^*  That  case  being  in 
point  we  should  not  be  justified  in  encouraging  doubt  where 
it  is  so  desirable  to  have  a  certain  rule. 

LiTTLEDALB  J. — The  Wording  in  some  of  the  acts  rela- 
tive to  the  computation  of  time  is  certainly  very  different, 
and  may  lead  to  questions,  but  the  words  in  the  annuity  act, 
which  were  construed  in  Ex  parte  Fallon  are  much  the  same 
as  in  the  act  before  us:  Buller  J.  there  relies  upon  2  Inst. 
674,  on  the  Stat  £7  H.  8,  c.  I6,  where  the  words  are  "  within 
sis  months  after  the  date,**  and  Lord  Coke  said,  *'  After  the 
date  and  after  the  day  of  the  date,  upon  this  act,  is  all  one, 
so  as  the  date  itself  be  taken  exclusive.'' 
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Williams  and  Coleridge  Js.  concurred. 


Rule  refused. 


CuLVEBSON  r.  Melton.  ^Saturday, 

November  2Ui, 

XRESPASS  for  entering  the  plaintiff's  apartments  and  By  the  Hull 

^  ,  .       ,  .  J  Court  of  Re- 

Ukmg  his  goods.  ^^uests'  Act,  a 

Plea:  not  guilty  by  statute.  summons  for  a 

.     ,      .  - ,  ^      •»>    f    T»        •    -ir   1       •         •       ^^^^  ^^y  ^ 

At  the  tnal  before  Parke  B.,  at  the  York  sprmg  assizes,  served  byleav- 

]8d9f  it  appeared  that  the  defendant  had  committed  the  ji^g  i^.a^  ^J^e 

,  ,        ,  ,  ,  dwelling-house 

trespass  in  question,  in  levying  execution  of  a  judgment  of  of  the  debtor, 

the  HuU  Court  of  Requests  (a).     The  plaintiff,  who  was  a  JJ'ant  oXther 

person  belong- 
s.  B)  should  be  owing  '*  by  or  from  ing  to  him,  and 

any  other  person  or  persons  what-  if  he  does  not 
soever,  inhabiting  or  residing  wiih-  ^ppc'iflhecre- 
in  the  said  town  of  Kingston-upon-  ^^^  ^^pariT 
Hull,  or  the  county  of  the  same  to  judgment 
town,  or  using  or  frequenting  the  &nd  execution. 

markets  thereof,  or  usually  buying      ^  summons 

„.  , .  ,.     ...      J  was  left  with 

or  selling  or  seeking  a  livelihood  y^.^  ^^^  ^^  ^^^ 

therein,  or  sailing  or  navigating  to  house  where 

the  debtor, 
who  was  a  seafaring  man,  and  absent  on  a  voyage  to  the  East  Indies,  had  lived  before 
hit  departure  from  England,  and  where  the  wife  still  lived. 

Hetdf  that  the  tammont  bad  been  duly  served,  and  that  the  creditor  might  proceed 
tocaecution. 


(a)  By  9  Geo.  S,  c.  38,  *'-  An  Act 
for  the  more  easy  and  speedy  Re- 
covery of  small  Debts,  within  the 
Town  and  County  of  the  Town  of 
Kiogston-upon-Hull,"  it  was  en- 
acted (sect.  5),  that  it  should  be 
lawful  for  any  persons,  to  whom 
any  debt  of  the  value  of  40it. 
(raised  to  5/.  by  48  Geo.  3,  c.  109, 
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seafaring  man;  sailed  for  the  East  Indies  in  April,  1838. 
For  some  time  before  sailing  from  England,  he  and  his  wife 
bad  resided  together  in  the  apartments  above  mentioned.  lo 
October,  1839»  a  summons  from  the  Hull  Court  of  Requests 
was  sued  out  against  the  plaintiff  in  respect  of  a  claim  for 
coals  supplied  to  his  wife  at  the  apartments,  partly  during 
his  residence  and  partly  since  his  departure.     The  summoas 
was  sued  out  on  the  ISth  October,  and  required  the  plain- 
tiff to  appear  on  the  ISth,  and  was  served  on  his  wife  at  tbe 
same  apartments,  where  she  continued  to  reside.     No  one 
appearing  for  the  plaintiff,  in  pursuance  of  the  summoos, 
judgment  had  passed  against   him,  and  in  the  following 
month,  the  plaintiff  having  been  abroad  throughout  tbe 
proceedings,  his  goods  were  taken  in  execution.     The  only 
question  was,  whether  there  had  been  such  service  of  the 
summons  as  to  justify  the  execution.     The  learned  judge 
being  of  opinion  that,  under  the  statutes  regulating  tbe 
proceedings  of  the  Hull  Court  of  Requests,  the  service  was 
sufficient,  directed  a  nonsuit 

A  rule  having  been  obtained  for  a  new  trial. 


Baines  and  R.  Hildyard  shewed  cause,  and  relied  on  tbe 


and  from  the  said  port  and  haven 
of  Kingston-upon-Uull  aforesaid/' 
to  get  a  summons  from  the  court, 
expressing  the  sum  demanded,  and 
requiring  the  debtor  ''  to  appear  at 
a  certain  time  and  place,  to  be 
mentioned  in  such  summons,  be- 
fore the  commissioners  of  tbe  said 
court,  &c.  and  the  serjeant  of  the 
said  court  shall  forthwith  cause 
such  summons  to  he  urved  on  such 
debtor,  either  personally  or  by 
leaving  the  same  at  the  dwelling- 
house,  lodging,  place  of  abode, 
shop,  shed,  stall,  stand,  or  other 
place  of  dealing  or  trading  of  such 
debtor,  being  within  tbe  limits  of 


the  said  town  or  county,  with  bis 
servant  or  other  person  belonging 
to  him,  &c.  and  that  upon  proof 
made  that  such  summoos  hath 
been  duly  served,"  the  commii* 
sioners  were  authorised  to  proceed 
to  judgment. 

By  sect.  6,  if  a  debtor,  duly  sam- 
moned  as  aforesaid,  should  oot 
appear,  the  commissioners  were 
authorised,  after  proof  of  service 
of  the  summons,  to  proceed  tc 
judgment  ex  parte.  By  sect  8^ 
tbe  commissioners  were  antborised 
to  issue  execution  against  the  goods 
or  body  of  the  debtor. 


IflCHAELMAS  TERM,    IV  VICT. 

ovinoDs  of  the  statutes  with  reference  to  Hull  as 
ik  town. 

efi  Gontri,  contended  that  there  was  nothing  in  the 
0  shew  that  absentees  were  liable  to  be  proceeded 
od  that,  as  the  statutes  made  service  at  the  dwelling- 
ficienty  it  must  at  least  be  understood  to  be  the 
lliag-house  of  the  debtor,  and  that  the  proceeding 
party  without  notice  was  abhorrent  to  the  general 
could  not  be  sanctioned,  unless  by  the  most  ex- 
igoage  of  the  legislature.  He  cited  Williami  v. 
got  (a),  Rexv,  B€fm(b),  Harper  v.  Carr{c),  Painter 
werpool  Gas  Company  (d). 
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louBT  (e)»  dubitante  Williams  J.,  were  of  opinion 
>laintiff  had  been  ''duly*'  served,  within  the  special 
s  of  the  statute. 

Rule  discharged. 

&  G.  773;  S,  C.  5  D.         (</)  S  A.  &  £.  433;  S.  C.  6  N. 

&  M.  736. 
B.  198.  (e)  Lord  Denman  C.  J.,  Uule- 

R.  S75.  daUy  William  and  Coleridge  Js. 


Fisher  and  another  v.  Lee. 


Wedneidayf 
Nooember  Ath, 


IPSIT  for  money  had  and  received.     Plea :  non-  Under  an  act 

for  making 
^  navigable  the 

I  trial  before  Coltman  J.  at  the  York  summer  as-  "Tf  ?"^»  * 

toll  of  4a,  was 

10^  It  appeared  that  the  action  was  brought  to  imposed  on 
Q  alleged  excess  of  toll,  taken  by  the  defendant  as  cJi^i?  ^cindwe 
of  tolls  on  the  river  Ouze.    By  7  Geo.  3,  c.  96,  "An  lime  and  lime- 

aking  navigable  the  river  Ouze  from  below  Wid-  gravel  and  * 

manure,  car- 
river,  and  for  every  ton  of  butter,  or  other  goodsj  wares  and  merchandize 
idities  a  toll  of  9d, 

It  blocks  of  stone,  cut  to  a  certain  size  and  shape  for  railway  sleepers,  were 
llie  detcripdon  of  things  subject  to  the  higher  toll. 

G  g2 
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l.ua         dn^oa   Ib^4,  st  or  sear  lioloo,  to  the  junction  of  the 
Hierf  S«a)e  a»i  Ure;  and  for  making  nsTigable  the  river 


F;f«Kft 


Lll 


r.  S«  aW  frooi  the  said  janctioo  to  Morton  Bridge,  and  also  the 

brook  running  from  Bedale  into  the  river  Swale  in  the 
counlj  of  York,"  "^  for  ererj  ton  of  coals,  cinders,  lime  and 
limestone,  stooe,  gravel,  and  mannre  carried  upon  the  said 
rif  er,'*  &c.  a  toll  of  4J.  was  imposed,  and  **  for  everj  ton  of 
butter  or  other  goods,  wares,  and  merchandises  and  com- 
modities, carried  and  conveyed  upon  the  said  river/'  &c.  a 
toll  of  c>^.  The  higher  toll  had  been  taken  from  the  plain- 
tiffs for  certain  blocks  of  stone  which  had  been  cut  to  a 
certain  size  and  shape  for  railway  sleepers.  The  plaintiff 
had  obtained  a  verdict,  under  the  direction  of  the  learned 
judge,  that  these  stones  were  not  **  goods,  wares,  merchan- 
dises or  commodities,**  so  as  to  be  subject  to  the  higher 
duty,  and  leave  was  given  to  the  defendant  to  move  to  enter 
a  nonsuit. 

Siarkie  having  moved  accordingly. 

Per  Curiam  (a)  Rule  refused. 

(a)  I»rd  Denman  C  3. y  Lit tUdaUfWiliiams  znd  Coleridge  ii. 


Tuenday,  DoDSLEY  V.  VarLRY. 

Nov  24th,        A      -  ^ 

W   R8  neent    -^^SUMPSIT  for  goods  sold  and  delivered,  goods  bar- 
for  the  defend-  gained   and  sold,  with  a  count  upon  an  account  stated. 

nnt,  had  occa-   r%,  .  ,  . 

sionBlly  em-      P>«a :  the  general  isaue. 

ployed  B.  to 

purchase  woolsy  which  purchases  had  been  ratified  by  defendant.  In  Jane,  1839)  d^ 
fendant  wrote  to  B.  to  say  he  would  have  nothing  to  do  with  any  purchases  made  \fj 
him.  This  letter,  it  appeared,  had  been  communicated  to  the  plaintin,  but  at  what  time 
was  left  uncertain.  In  July,  B.  bought  wools  of  plaintiff,  then  lying  at  his  premisei, 
and  they  were  sent  to  a  warehouse  of  another  person,  where  they  were  weighed  and 
packed  by  B.  (together  with  other  wools)  in  sheets,  which  defendant  was  in  theluibit 
of  sending  there  Tor  the  purpose  of  pack.ing  such  wools.  Hie  wools  in  question  were  not 
paid  for,  and  it  was  the  course  of  aealiog  that  wools  were  not  to  be  removed  from  sach 
warehouse  till  payment.     In  an  action  to  recover  the  price  of  the  wools, 

Held,  1.  That  there  was  sufficient  evidence  to  warrant  the  jury  in  finding  that  B.  wt^ 
the  deliendant's  agent  for  the  purchase,  and  that  the  plaintitf  had  not  had  notice  of  the 
countermand  of  his  authority.  9.  That  there  was  a  sufficient  acceptance  of  the  ^ 
on  behalf  of  the  defendant  within  the  Statute  of  Frauds. 


MICHAELMAS  T£KM,   IV  VICT. 

trial  before  Liuledale  J.,  at  the  last  summer  as- 
NottSy  it  appeared  that  the  action  was  brought  to 
be  value  of  certain  wool,  purchased  from  the  plain- 
e  defendant,  through  the  agency  of  one  Bamford, 
lontb  of  July,  1839.  In  order  to  establish  the 
r  Bamford,  it  was  proved  that  the  defendant  was 
bit  of  sending  his  son  and  one  Wilson  to  different 
•  purchase  wool,  and  that  they  had  occasionally 
I  Bamford  to  purchase  of  certain  persons  at  fixed 
lod  there  was  evidence  to  shew  that  the  defendant 
ied  the  contracts  so  made  by  Bamford.  On  the 
le  (prior  to  the  sale  in  question)  the  defendant 
i  following  letter  to  Bamford : — 
—I  am  informed  you  are  buying  for  my  account. 

please  observe  I  will  have  nothing  to  do  uith  it, 
ve  ceased  buying  wools  for  some  time. 

Yours,     Jas,  Varlej/.*' 

appeared  that  this  letter  had  been  communicated 
aintiff,  but  at  what  time  was  left  uncertain.  The 
]uestion  was  bought  while  on  the  plaintiff's  pre- 
le  price  was  agreed  upon,  but  it  was  not  weighed 
ie :  it  was  sent  to  the  warehouse  of  a  third  party, 
ber  wools  purchased  by  Bamford  for  defendant 
ected,  and  it  was  there  weighed  by  Bamford,  and 
I  sheeting  which  the  defendant  was  in  the  habit  of 
here  for  the  packing  of  such  wools.     The  wool, 

was  not  paid  for,  and  it  was  the  usual  course  of 
lat  the  wools  should  be  left  at  this  warehouse  till 
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contended  on  the  part  of  the  defendant,  first,  that 
I  DO  evidence  of  Bamford  being  the  defendant's 
,  secondly,  if  there  were,  that  the  agency  had  been 
d  by  the  letter  of  the  28th  June,  before  the  time 
e;  and,  thirdly,  that  there  had  been  no  sufficient 
:e  of  the  wool  by  the  defendant  within  the  Statute 
8.  The  two  first  points  were  left  to  the  jury,  and 
third  his  lordship  stated  his  opinion  against  the 
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defendant    The  plaintiff  recovered  a  verdict,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit 

M.  D,  Hiil,  on  a  former  day  in  this  term  (a),  moved  for 
a  rule  nisi  accordingly,  and  insisted  on  the  objections  taken 
at  the  trial.  On  the  first  and  second  points  he  cited  Ntal 
V.  Iroing(b)  and  Haugkion  v.  Ewbanh{c)\  and  upon  the 
third  point,  Baldey  v.  Parker  {d).  Smith  v.  Sfirmiiit  (e),  ind 
Maberley  v.  Sheppard{f). 

Cur.  ado.  vuh. 


Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — In  this  case,  which  was  moved  on  three  grounds 
for  a  nonsuit,  we  have  examined  our  brother  Uti/edak's 
notes,  and  are  of  opinion  there  should  be  no  rule. 

The  first  and  second  grounds  were,  that  there  was  do 
proof  of  agency  in  Bamford,  by  whom  the  wools,  the  sub- 
ject-matter of  the  action,  were  bought,  or,  if  there  were,  that 
such  agency  had  been  countermanded  before  the  contract 
was  completed  so  as  to  satisfy  the  Statute  of  Frauds.  Upon 
both  these  points  there  was  evidence  for  the  jury.  As  to 
the  first,  the  evidence  raises  a  strong  impression  that  the 
defendant  well  knew  that  Bamford  was  employed  on  manj 
occasions  to  buy  for  him,  and  had  ratified  his  contracts, 
and  we  think  the  jury  did  right  in  finding  that  he  was  the 
agent  of  the  defendant  in  making  the  contract  in  question. 
This  point  established,  the  onus  was  shifted,  and,  to  make 
out  the  countermand,  a  letter  was  read,  written  by  defendant 
to  Bamford.  This  by  itself  would  be  nothing,  unless  com- 
municated to  the  plaintiff  before  the  contract  was  completed 
by  delivery  and  acceptance.  Now  the  time  when  the  com* 
munication  was  made  was  left  in  uncertainty.     It  is  dear 


(a)  Not.  5th,  t>efore  Lord  Dtn- 
mmn  C  J.,  UUtledmUy  WUlianu  and 

(6)  1  Esp.  N.P.  Ca.61. 
(c)  4  Campb.  88, 


(rf)2B.&C,  37;  S.asD.& 
R.  22a 

(e)  9  B.  &  C.  561 ;  &  C.  4  M. 
&R.455. 

(/)  10 Bing. 99;  S.C.^  Mo.& 
Scott,  436. 
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plaintiff  bad  established  the  agency,  there  could  1840. 
ait,  unless  the  countermand  in  due  time  were 
unquestionably  as  to  leave  no  question  for  the 
lere  was  any  doubt  it  was  for  them,  and  the  most 
defendant  could  be  entitled  to  on  this  point 
I  new  trial.  But  the  learned  judge  is  entirely 
ith  the  finding  of  the  jury;  this  second  point 
ails. 

as  contended,  thirdly,  that  there  was  no  contract 
by  delivery  and  acceptance  so  as  to  satisfy  the 
Frauds.  The  facts  were,  that  the  wool  was 
lie  at  the  plaintiff's,  the  price  was  agreed  on,  but 
ive  to  be  weighed;  it  was  then  removed  to  the 
of  a  third  person,  where  Bamford  collected  the 
lich  he  purchased  for  defendant  from  various 
id  to  which  place  the  defendant  sent  sheeting  for 
g  up  of  such  wools.  There  it  was  weighed  toge- 
the  other  wools,  and  packed,  but  it  was  not  paid 
IS  the  usual  course  for  the  wool  to  remain  at  this 
paid  for.  No  wish  was  expressed  to  take  the 
the  jury  on  the  fact  of  agency,  defendant's  coun- 
icing  in  that  of  the  judge,  provided  the  circum- 
»uld  amount  to  it  in  point  of  law.  We  agree 
oight:  therefore  all  these  must  be  taken  to  be 
'  the  defendant.  Then  he  has  removed  the  plain- 
to  a  place  of  deposit  for  his  own  wools — he  has 
with  his  other  purchases  of  wool — he  has  packed 
)wn  sheeting — every  thing  is  complete  but  the 
f  the  price.  It  was  argued  that,  because  by  the 
dealing  he  was  not  to  remove  the  wool  to  a  dis- 
»re  payment  of  the  price,  the  property  had  not 
bim,  or  that  the  plaintiff  retained  such  a  lien  on 
Dconsistent  with  the  notion  of  an  actual  delivery, 
that,  upon  this  evidence,  the  place  to  which  the 
fel  removed  must  be  considered  as  the  defendant's 
!,  and  that  he  was  in  actual  possession  of  it  there 
it  was  weighed  and  packed;  that  it  was  thence- 
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forward  at  his  risk,  and  if  burnt  must  have  been  paid  for 
by  him.     Consistently  with  this,  however,  the  plaintiff,  had 
not  what  is  commonly  called  a  lien,  determinable  on  the 
loss  of  possession,  but  a  special  interest,  sometimes  but 
improperly  called  a  lien,  growing  out  of  his  original  owner- 
ship, independent  of  the  actual  possession  and  consistent 
with  the  property  being  in  the  defendent.     This  he  retained 
in  respect  of  the  term  agreed  on,  that  the  goods  should  not 
be  removed  to  their  ultimate  place  of  destination  before 
payment.     But  this  lien  is  consistent,  as  we  have  stated, 
with  the  possession  having  passed  to  the  buyer,  so  that 
there  may  have  been  a  delivery  to  and  actual  receipt  by  him. 
This,  we  think,  is  the  proper  conclusion  upon  the  present 
evidence,  and  there  must  be  no  rule. 

A.  Rule  refused. 


END  OF  MICHAELMAS  TERM. 


SITTINGS  AFTER  MICHAELMAS  TERM. 


The  church- 
wardens of  a 
parish,  after 
a  rate  for  the 
necessary,  re- 
pairs of  the 
Enrish  church 
as  been  pro- 
posed at  a 
vestry  meeting 


BuRDER  V.  Veley  and  Joslin. 

Prohibition.  The  declaration  stated  that  the  now 
defendants,  on  the  10th  June,  1837,  being  then  the  church- 
wardens of  the  parish  of  Braintree,  in  the  county  of  Essei 
and  diocese  of  London,  made  a  certain  pretended  rate  aod 
assessment  upon  certain  inhabitants  of  the  said  parish,  as 
and  for  a  church  rate  assessed   upon  and  payable  by  the 


duly  convened,  inhabitants  of  the  said  parish,  which  pretended  rate  was 
refused  by  a     ^^^  is  in  the  words  and  figures  stated  and  set  forth  in  the 

majontyofthe  paper  writing  thereinafter  in  that  behalf  mentioned  and 
parishioners       '^   '^  °  ^  i  * 

there  assem-     referred  to.      That  on  the  Soth  of  August,  m  the  year  afore- 
bled,  have  no 
power  of  their  own  sole  authority,  at  a  subsequent  time,  to  make  such  a  rate. 

If  a  rate  be  so  made  by  the  churchwardens  alone,  and  a  libel  in  the  ecclesiastical 
court  to  enforce  its  payment  by  a  parishioner  is  admitted  to  proof,  a  prohibition  will  be 
awarded. 

Judgment  nffirmed,  in  error,  by  the  Exchequer  Chamber. 
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lid,  the  now  defendants  caused  and  procured  a  certain  i840. 
recess  called  a  citation  to  be  issued  against  the  now 
laiotiff,  purporting  therein  that  the  Lord  Bishop  of  Lon- 
:>n  thereby  authorised,  empowered,  enjoined  and  com- 
tanded  all  and  singular  clerks  and  literate  persons,  whoni- 
>ever  and  wheresoever,  in  and  throughout  the  whole 
iocese  of  London,  peremptorily  to  cite  the  plaintiff,  or 
iiiae  biro  to  be  cited,  to  appear  personally,  or  by  his 
roctor  duly  constituted,  before  Stephen  Lushington,  then 
eing  vicar  general  and  official  principal  of  the  Episcopal 
lid  Consistorial  Court  of  London,  lawfully  constituted 
b  aurrogate,  or  some  other  competent  judge  in  that  be- 
tlf,  iu  the  common  hall  of  Doctors'  Commons,  and  place 
f  judicature  there,  on  the  sixth  day  after  service  of  that 
roceas,  if  it  should  be  a  general  session,  by-day,  or  addi- 
iontl  court  day  of  the  said  Court,  otherwise  on  the  general 
easion  by-day  or  additional  court  day  of  the  said  Court 
len  next  following,  then  and  there  to  answer  the  now 
efendants  (therein  described  as  the  churchwardens  of  the 
aid  parish)  in  a  certain  cause  of  subtraction  of  church  rate, 
^hat  in  pursuance  of  and  in  obedience  to  the  said  process, 
le  now  plaintiff  duly  appeared  in  the  said  Consistorial  and 
Episcopal  Court,  whereupon  the  proctor  for  the  defendants, 
s  such  churchwardens  as  aforesaid,  prayed  the  said  Stephen 
Auhington,  then  being  the  official  principal  of  the  same 
Kiiirty  to  admit  to  proof  a  certain  libel,  containing,  amongst 
tber  things,  certain  allegations  and  propositions  by  way  of 
omplaint  against  him  (plaintiff ),  viz. : 
That  the  parish  church  of  the  said  parish  being  in  need  of 
everal  necessary  repairs,  the  same  not  having  been  substan- 
lally  or  sufficiently  repaired  for  several  years  then  past,  the 
borchwardens,  overseers  of  the  poor,  and  divers  others  of 
be  most  substantial  parishioners  and  inhabitants  of  the  said 
arisb,  on  the  2d  of  June,  in  the  year  1837»  did  meet  together 
1  Teatry  in  the  vestry  room  of  the  said  parish,  pursuant  to 
ubiic  notice  previously  and  duly  given,  for  the  purpose  of 
uduug  and  granting  a  rate  for  the  repairs  of  the  church 
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1840.         of  the  said  parishi  and  for  defraying  the  expenses  incident 
to  the  office  of  the  cborchwardens  thereof  for  the  remainder 
of  their  year  of  office,  and  that  at  such  meeting  the  Rev. 
Bernard  Scale,  clerk,  the  vicar  of  the  said  parish,  was  pre- 
sent and  took  the  chair,  and  further  alleging,  that  defendants 
did  produce  and  exhibit  to  the  said  meeting  a  survey  and 
estimate,  which  had  then  been  recently  made  by  a  person 
of  competent  skill  and  experience,  of  the  repairs  necessary 
to  be  immediately  done  to  the  said  parish  church,  and  of 
the  expenses  thereof,  and  that  such  expenses  were  con- 
puted  to  amount  to  the  sum  of  508/.  125.;  and  that  they 
did  also  produce  and  exhibit  to  the  said  meeting  an  estimate 
of  the  necessary  and  lawful  expenses  incident  to  the  eieci- 
tion  of  their  said  office,  amounting  to  the  sum  of  £3/.  I8i.; 
that  they  stated  to  the  said  meeting  that  tbe  said  svms, 
amounting  together  to  the  sum  of  532/.  10$.,  were  abso- 
lutely and  indispensably  requisite  for  the  necessary  repairs 
and  service  of  the  said  parish  church.     That  the  necessity 
for  such  repairs  was  not  disputed  or  denied  by  any  of  the 
persons  present  at  the  said  meeting,  and  that  no  objection 
was  made  by  any  of  such  persons  to  the  amount  of  such 
estimates.     That  it  was  then  proposed  and  seconded,  that 
a  rate  of  3s.  in  the  pound  should  be  granted  and  made,  in 
order  to  raise  the  said  sum  of  532/.  10$.,  but  that  before 
the  same  was  put  to  the  vote  an  amendment  was  moved 
and  seconded,  stating  that  little  more  than  six  months  bad 
elapsed  since  the  parishioners  of  the  said  parish  in  vestrj 
assembled  had  resolved,  by  a  very  large  majority,  that  the 
consideration  of  a  church   rate  should  be  adjourned  for 
twelve  months,  and  that  in  assembling  the  parish  again  to 
agitate  the  question  of   a  church  rate,  and  in  doing  so 
before  the  expiration  of  the  time  to  which  the  consideration 
of  this  question  had  been  postponed  by  the  said  resolotioa 
of  the  vestry  (meaning  thereby  a  vestry  meeting  w  hich  bad 
been  held  in  tlie  month  of  December  preceding),  the  said 
churchwardens  had  shewn  themselves  to  be  greatly  wanting 
in  that  respect  to  the  parishioners  as  a  body,  which  was  dae 
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"om  every  ptrochiti  officer,  and  that  the  meeting  1840. 
but  deeply  regret  that  the  clergyman  of  the  said 
oald  have  given  his  sanction  to  a  proceeding  at 
frivolous  and  veiatious  as  that  which  then  called 
srons  assembly  of  rate-payers  from  their  several 
•us,  and  that  thus  conveying  to  the  vicar  of  the  said 
od  to  its  churchwardens,  the  expression  of  their 
ipprobation  for  the  then  uncalled  for  and  improper 
of  the  said  parish,  the  meeting  would  give  to  the 
if  the  said  churchwardens  no  other  answer  than 
h  they  had  already  within  six  months  received, 
li  would  be  found  on  the  minutes  of  the  vestry, 
the  vicar,  as  chairman,  in  the  following  words : — 
id,  that  it  appears  to  this  meeting,  that  the  existing 
1  authorises  churchwardens  to  convene  a  parish 
for  the  purpose  of  levying  a  church  rate,  does  also 
what  is  called  the  voluntary  principle  to  this  ex- 
;  by  it  no  church  rate  can  be  laid  but  by  the  free 
f  a  majority  of  the  parishioners,  duly  assembled 
to  determine  upon  it;  that  the  parishioners  of 
I  are  fully  prepared  to  vindicate  this  redeeming 
*  the  law,  as  it  now  stands,  by  freely  exercising  the 
ts  that  law  secures  to  them,  and  determining  for 
»§,  whether  a  church  rate  shall  now  be  laid  or  not; 
Dg  accordingly  well  considered  the  proposition  to 
iirch  rate  on  the  present  occasion,  and  the  princi- 
Ived  in  that  proposition,  it  is  their  matured  con- 
lat,  so  long  as  the  parochial  churches  are  exclusively 
o  the  use  of  the  established  sect,  all  expenses  of 
bould  be  defrayed  out  of  the  ample  revenues  of 
y  endowed  sect,  or,  if  there  should  not  be  ecclesi- 
nds  available  for  such  purposes,  that  all  expenses 
i  should  be  defrayed  by  the  voluntary  contributions 
who  exclusively  enjoy  the  use  of  the  buildings, 
lly,  that  the  consideration  of  a  church  rate  be 
d  to  this  day  twelvemonth."  That  a  shew  of 
IS  thereupon  taken  upon   the  said   amendment. 
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1S40.         and  the  said  ameodmeDt  was  declared  by  the  chairman  to 
have  beeo  carried,  but  that  a  poll  having  been  demanded  by 
the  defendants  and  duly  taken,  the  said  Bernard  ^ycak,  as 
sach  chairman,   at  the  final  close  of  the  poll,  on  the  6th 
day  of  June  in  the  year  aforesaid,  declared  the  number  of 
▼otes  to  be  £07  for  the  said  amendment  and  70  agaiast  it, 
and  that  he  thereupon  declared  the  said  amendment  carried. 
That  the  parishioners  and  inhabitants,  rate  payers  of  the 
said   parish,   in   vestry  assembled,  had  by    carrying  such 
amendment,  refused  to  make  or  grant  a  rate  for  the  purposes 
aforesaid,  and  that  in  consequence  of  such  refusal,  defend- 
ants did,  on  the  10th  of  June  last,  rate  and  tax  the  inhabi- 
tants and  parishioners  of  the  said  parish,  for  and  towards 
the  necessary  repairs  of  the  said  church,  and  the  other  ex- 
pences  necessarily  and  legally  incident  to  the  office  of  the 
churchHardeus  of  the  said  parish,  for  the  remainder  of  their 
year  of  office,  at  the  rate  of  3s.  in  the  pound,  on  the  annual 
value   of  all  messuages,  lands,   and  tenements,   occupied 
within  the  said  parish,  in  order  to  raise  the  sum  of  4Bd/. 
10s.  -k/.  in  part  of  the  estimated  amount  of  the  repairs  of 
the  said  parish  church,  and  the  other  expences  incident  to 
the   office  of  churchwardens  of  the   said    parish   for  the 
remainder  of  their  year  of  office.     That  the  plaintiff,  at  the 
time  of  making  the  said  rate  (thereby  meaning  the  said 
pretended  rate),  did  live  and  reside  in  and  was  an  inhalilaoti 
and  did  occupy  a  certain  messuage  and  farm,  in  the  said 
parish,  of  the  actual  yearly  rent  or  value  of  235/.,  but  which 
was  rated  at  156/.  173.  6d.  only,  and  did  also  hold  a  certain 
other  messuage  in  the  said  parish  of  the  yearly  rent  of  143/., 
but  which  was  rated  at  95/.  Ms.  6d.  only,  and  that  plaintiff 
was  assessed  in  said  rate  (meaning  the  said  pretended  rate)  in 
respect  of  his  said  messuages,  8cc.  at  the  sums  of  23/.  \OsJd> 
and  14/.  75.  Id.  making  together  37/.  185.  2d.     That  the 
said   rate  was  confirmed  and  allowed   by  the   said  vicar 
general  and  official  principal  or  his  lawful  surrogate.    That 
the  defendants,  at   the  time  of  the  making  the  said  rate 
(meaning  the  said  pretended  rate)  and  of  the  propounding 
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lelf  were  the  churchwardens  of  the  said  parish^ 
J  elected,  chosen  or  appointed,  and  had  made 
•ed  the  proper  declaratioUi  and  been  duly 
the  said  office  for  the  year  IBS?.  That  the 
2SL  lOs.  Id.  and  14/.  75.  id.  making  together 
were  then  due  to  defendants.  That  plaintiff 
eral  times  requested  to  pay  said  sums  of  23/. 
14/.  1$,  7d.,  making  together  the  sum  of  37/- 
defendants,  and  that  plaintiff  had  refused  or 
pay  the  same.  That  plaintiff,  at  the  time  of 
of  said  libel,  had  been  and  was  of  the  said 
liat  thereby  he  had  been  and  was  subject  to 
;>n  of  the  said  Consistorial  and  Episcopal  Court, 
iration  then  set  forth  the  formal  termination  of 
th  the  prayer  of  judgment  and  the  exhibits 
he  libel,  being  a  copy  of  the  entry  of  the  pro- 
be  vestry  on  the  2d,  5th,  and  6th  of  June  before 
and  the  following  copy  of  the  rate  itself;) — 

"  Braintree,  10th  June,  18S7. 
It   a   vestry  or  meeting  of  the  inhabitants  in 
1  for  the  parish  of  Braintree,  in  the  county  of 
ioccse  of  London,  holden  in  the  vestry  room 
ourned  to  the  parish  church  of  the  said  parish, 
le  2nd  day  of  June,  1837,  and  by  adjournment 
the  5th  and  Tuesday  the  6th  days  of  the  same 
irsuance  of  a  notice  duly  given,  according  to  the 
statute  in  that  behalf,  for  the  special  purpose 
lat  is  to  say),  for  the  purpose  of  making  and 
ate  for  the  repairs  of  the  church  of  the  said 
for  defraying   the   expences   incident   to   the 
churchwardens  thereof  for  the  remainder  of 
f  office,  the  inhabitants  of  the  said  parish,  in 
assembled,  did  refuse  to  make  or  grant  a  rate 
OSes  aforesaid,  or  either  of  them,  by  postponing 
ration  thereof  for  twelve  months,  now  we  the 
Augustus  Charles    Veley  and  Thomas  Joslin^ 
SOS  of  the  parish  of  Braintree  aforesaid,  in  vestry 
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assembled,  do  hereby,  ibis  lOlh  day  of  June,  1837,  rite  ind 
tax  all  and  every  the  inhabitants  and   parishioners  of  the 
parish  aforesaid  hereunder  mentioned,  for  and  towards  the 
necessary  repairs  of  the  church  of  the  said  parish,  and  the 
other  ezpences  necessarily  and  legally  incident  to  the  office 
of  the  churchwardens  of  the  same  parish  for  the  remainder 
of  their  year  of  office,  the  several  sums  of  money  hereunder 
mentioned,  being  a  rate  or  assessment  of  5s.  in  the  pound 
on  the  annual  value  of  all  messuages,  lands,  and  teuemeoti 
occupied    within    the   said   parish/' — (Then    followed  an 
extract  from  that  part  of  the  rate  which  had   reference  to 
the  plaintiff; — the  confirmation  of  the  rate  by  the  surro- 
gate;— and  a  certificate,  signed  by  the  vicar  and  several 
other  parishioners,   that  the   rate  in  question  was  neces- 
sary for  legal  purposes  and  was  in  their  belief  fairly  made.) 
And  plaintiff  further  says,  that  the  same  rate  was  and  ii 
a  rate  made,  and  attempted  to  be  imposed  and  enforced, 
without  any  competent  authority  in  that  behalf,  and  wis 
and  is  altogether  void,  and  that  the  said  Consistorial  and 
Episcopal  Court  had  not  nor  has  any  jurisdiction  over  the 
said  pretended  rate,  or  any  power  or  authority  whatsoever 
to  admit  the  said  libel  to  proof,  or  to  proceed  to  enforce 
the  payment  of  the  said  pretended  rate.     Plaintiff  further 
says,  that  upon  the  now  defendants  so  praying  that  the 
said  libel  might  be  admitted  to  proof,  the  proctor  of  the 
plaintiff,  by  his  learned  counsel  in  that  behalf,  opposed  the 
admitting   the   said  libel   to   proof,  urging  and  insistiq^ 
among  other  things,  that  the  said  pretended  rate  of  5f.  is 
the  pound  was  a  rate  made  and  attempted  to  be  imposed 
and  enforced  without  any  lawful  or  competent  authority  ii 
that  behalf,  and  that  the  said  Consistorial  and  Episcopd 
Court  had  not  any  jurisdiction  over  the  said  pretended  rate^ 
or  any  power  or  authority  to  admit  the  said  libel  to  proof 
or  to  enforce  the   payment  of  the   said    pretended  rate, 
yet   the   said    Stepkem    LusAtitg/oiv,    so   being  Sic  af^ 
wards,  to  wit,  on  Sic.,  admitted  the  said  libel  to  proof,  and  ss 
well  the  defendants  as  said   Stepkem  Lmskufgioitf  as  sodi 
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eral  &c.  have  since  proceeded  and  atill  are  pro- 
[)  the  said  cause  of  subtraction  of  church  rate  Sic. 
g  with  verification  and   prayer  that  the  writ  of 

0  might  issue. 

1  demurrer  and  joinder. 

ae  was  argued  in  the  Queen's  Bench  in  Trinity 
9  {a),  by  Turner  in  support  of  the  demurrer,  and 
oi}i6f//  A.  G.  contri  (6). 


46a 


184a 


Nirt  took  time  to  consider ;  and  in  Easter  term, 
ly  1)«  the  following  judgment  was  delivered  by 
3bnman  C.J. — This  case  came  before  us  on  a 
to  a  declaration  in  prohibition,  directed  to  the 
the  Consistory  Court  of  the  Bishop  of  London, 
him  to  proceed  no  further  against  the  plaintiff 
:overy  of  a  supposed  church  rate,  laid  on  the  pa- 
of  Braintree  by  the  churchwardens  alone,  not- 
ing the  vote  of  a  vestry  by  which  the  rate  was 
The  Consistory  Court  decided  against  this  de- 
;alarly  pleaded,  and  has  thereby  raised  the  ques- 
her  the  churchwardens  have  power  to  impose  a 
te  against  the  declared  will  of  the  inhabitants  in 
ambled. 

iting  this  question  at  the  bar,  the  ancient  doctrine, 
e  custom  of  England  the  inhabitants  are  bound  to 


^Itt  and  June  5th,  be- 
mman  C  J.,  LUlUdaU, 
3  Waiiam  Js. 
irgnments  and  autho- 
are  omitted  here,  as 
m  tame  as  those  in  the 
Chamber  (foi/,  475), 
ceptioo  of  one  point, 
lot  urged  in  the  court 
.^-XVinier  contended 
tappOMOg  probibitioa 
to  the  ecclesiastical 
flutter  concerning  a 
^   the    present  cause 


was  not  ripe  for  the  interference 
of  the  temporal  courts,  as  to  which 
were  cited  Chesterton  v.  Farlar, 
7  A.  &  E.  713 ;  S.  C.  2  N.  &  P. 
15;  S.  C.  in  the  ecclesiastical 
courts,  1  Curt.  Rep.  345,367,371; 
B^erley  y.  Windus,  5  B.  &  C.  1 ; 
S.C.  7  D.  &  R.  564;  Hall  v. 
Maule,  7  A.  &E.  721;  3  N.  &  P. 
459:  and  The  Attorney-General 
cited  Bull.  N.  P.  918;  Cockbum  v. 
Harvey f  8  B.  &  Ad.  797;  Rkketts 
y.  Bodenham94A. & £.  433;  6  N. 
&  M.  170. 
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1840.         repair  the  body  of  the  church  and  to  inclose  the  church- 
yard  was  not  disputed,  a  doctrine  fully  stated  by  Holt  C.J., 
V.  as  quoted  by  the  Queen's  advocate  in  arguing  the  present 

case  in  the  Consistory  Court.    '*  By  the  civil  and  canon  law 
the  parson  is  obliged  to  repair  the  whole  church,  and  soil 
is  in  all  christian  kingdoms  but  in  England,  for  it  is  by  the 
peculiar  law  of  this  nation  that  the  parishioners  are  charged 
with  the  repairs  of  the  body  of  the  church  (/i)/'     This  is  un- 
doubtedly a  legal  truth,  as  old  as  any  in  our  books.      Lord 
Coke,  in  his  commentary  on  the  statute,  or  writ  of  circum- 
spect^ agatis  (2  Inst.  4899)  and  that  on  the  articuli  cleri 
(lb.  653  (h) ),  and  in  numerous  other  places,  distinctly  lays  it 
down,  and  all  the  authorities  are  the  same  way ;  and,  though 
the  period  of  the  earliest  church  rate  does  not  appear  to  be 
ascertained,  we  may  safely  assume   that  the  expence  re- 
quired for  this  purpose  was  always  defrayed  by  means  of 
a  rate  levied  on  the  parishioners.     Neither  was  that  propo- 
sition denied  on  the  part  of  the  plaintiff,  or  that  a  church- 
rate  is  a  matter  of  ecclesiastical  cognizance,  or  that  the 
churchwardens  are  entrusted  with  the  expenditure  of  the 
rate  so  levied,  and  liable  to  spiritual  censures  for  neglect 
of  their  duties  thereon. 

But  the  question  is,  whether,  in  case  of  refusal  by  the 
parishioners,  the  churchwardens  are  empowered  to  impose 
a  rate  for  that  purpose,  and  indeed  compellable  by  spiritual 
censures  so  to  tax  their  fellow  parishioners.  If  they  have  not 
this  power,  and  are  not  subject  to  this  liability,  the  defend- 
ants argue  that  there  would  be  a  wrong  without  a  remedy^ 
a  striking  argument,  no  doubt,  as  that  is  an  anomaly  ab- 
horrent to  the  law  of  England.  The  wrong  is  neglect  of 
duty  by  parishioners  ;  the  remedy  is  supposed  to  be  found 
in  the  power  of  their  officers  to  tax  them.  But  the  history 
of  antient  times  establishes  that  the  law  did  apply  a  remedy 
such  as  was  found  then,  and  was  expected  always  to  con- 
tinue amply  sufficient  to  secure  the  reparation  of  churches 

(a)  SeeHav/rtVav.  RoHiyCarth.  (6)  Perhaps  the  passage  begin- 

360.  ning  "  By  the  canon  law/*  &c. 
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llie  proceeding  by  interdict,  which  suspended  the  perform-  1840. 
uice  of  ecclesiastical  rites  in  the  refractory  parish,  or  the 
proceeding  by  excommunication  against  every  parishioner. 
Cither  of  these  two  penalties  was  too  awful  in  itself,  and  in 
the  suffering  of  those  who  incurred  it,  to  fail  of  immediately 
producing  the  desired  effect,  or  more  probably,  the  denun- 
ciation was  alone  equal  to  its  purpose,  and  the  mischief  may 
Bever  have  existed  in  the  earliest  times.  Perhaps  also,  the 
force  and  efficacy  of  the  remedy  may  account  for  the  want  of 
parliamentary  provision,  which  could  only  have  rested  on 
the  weaker  sanctions  of  temporal  power.  The  alterations 
of  men's  opinions  and  feelings  upon  these  subjects  having 
deprived  the  old  remedy  of  its  virtue,  we  are  to  inquire 
whether  the  law  has  provided  that  other  remedy  which  is 
now  sought  to  be  enforced.  If  not,  extreme  injustice  to- 
wards the  churchwardens  is  said  to  result,  as  they  are  con- 
fessedly bound  to  repair  the  church,  and  yet  are  provided 
with  no  means  of  performing  that  duty. 

This  argument  would  also  be  entitled  to  the  greatest 
coDsideration,  if  the  law  subjected  churchwardens  to  any 
personal  inconvenience,  as  a  consequence  of  the  church  re- 
maining unrepaired,  when  destitute  of  the  funds  requisite 
for  upholding  the  fabric,  or  supplying  any  of  its  wants,  to 
which  a  church  rate  is  applicable.  If,  in  such  a  state  of 
things,  they  could  be  sued  for  injury  done  to  a  passenger  on 
the  highway  by  the  decayed  church  wall  coming  down  upon 
him,  or  indicted  for  a  nuisance  by  its  fall  there,  as  has 
beeo  surmised ;  if  they  could  be  punished  for  not  laying 
out  their  own  money  in  repairs,  that  law,  if  it  also  pro- 
hibited them  from  obtaining  full  indemnity  from  those 
whom  at  the  same  time  it  pronounces  to  be  primarily  liable, 
would  be  chargeable  with  manifest  inconsistency  and  in- 
justice. Such  liabilities  indeed,  if  recognized  by  general 
usage,  or  even  by  a  prevailing  practice  for  them  to  make 
advances  to  that  end,  would  tempt  us  to  imply  from 
the  custom  of  England,  which  charges  the  inhabitants  with 
repair  of  churches,  a  power  in  the  churchwardens  to  re- 

VOL.  IV.  H  H 
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1840.         imburse  themselves   from   their  neighbours*   funds,  even 
though  that  power  had  never  been  exercised.      But  do  in- 
stance has  been  found  of  a  churchwarden  being  thus  vi- 
sited :  on  the  contrary,  numerous  authorities  in  our  reporti 
establish  the  proposition,  that  churchwardens  can  onlj  be 
Hable  in  respect  of  monies  come  to  their  hands ;  and  all 
that  appears  in  the  books  of  ecclesiastical  law,  with  refe- 
rence to  the  duties  of  those  officers,  is  qualified  bj  the 
supposition  that  the  parish  has  furnished  them  with  ade- 
quate resources.     Nor  have  churchwardens  been  in  the 
habit  of  making  such  advances. 

The  plaintiff  in  this  present  suit  has  the  right  to  cast 
the   burden  of  proof  on  his   adversaries.     The  law  re- 
quires clear  demonstration  that  a  tax  is  lawfully  imposed. 
No  act  of  parliament  vests  in  the  parish  officers  such  a 
power   as   these  have  exercised,  nor  recites  that  such  a 
power  exists  by  common  law,  or  custom.     No  book  of 
reports    affirms  it;  no  such  usage  in  fact  prevails  in  the 
land.     An  opposite  usage  prevails ;  the  church  rate  is  con- 
stantly imposed  by  the  inhabitants  in  vestry  assembled.   In 
Oibson^s  Codex,  2,20  (a),  it  is  said,  **  rates  for  reparation  of 
the  church  are  to  be  made  by  the  churchwardens  together 
with  the  parishioners  assembled,  upon  public  notice  given 
in  the  church ;  and  the  major  part  of  them  that  appear 
shall  bind  the  parish,  or,  if  none  appear,  the  churchwardens 
alone  may  make  the  rate,  because  they,  and  not  the  parish- 
ioners, are  to  be  cited  and  punished  in  defect  of  repairs." 
Such  is  the  form  of  the  rate  in  all  the  books  of  practice. 
The  assertion,  that  no  necessity  has  ever  arisen  for  resort- 
ing to  the  power,  because  the  consent  of  a  majority  of  the 
vestry  has  never  been  wanting,  is  not  merely  gratuitons,  it 
is  incredible.     During   so  many  ages,  that  it   never  once 
should  have  happened   that  churchwardens   have  wished 
to  impose  a  church  rate  when  the  majority  of  parishioners 
have  wished  otherwise,  is  a  supposition  that  has  no  foun- 
dation, but  in  fancy.     The  doctrine  here  laid  down  has 
received  the  sanction  of  the  highest  authorities  in  Westmio- 

(fl)  Vol.  i.  p.  196  (8d  ed.). 
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•ter  Hall.  C.  J.  North  lays  it  down  in  Rogert  t.  Dave- 
imni  (ir),  that  '^  the  Spiritual  Court  may  excommunicate 
evtry  inhabitant  if  the  church  is  left  unrepaired,  but  yet  can 
ifllpose  no  tax/'  Let  it  be  supposed  (however  improbable) 
that  diirifig  those  vehement  contests  in  the  time  of  Charles 
the  Seoood,  when  the  parishioners'  refusal  to  raise  a  rale 
mittced  some  ol  the  bishops  to  appoint  commissioners  for 
thfft  purpose^  the  churchwardens,  in  every  instance,  took 
p«rt  with  the  parish  in  their  refusal,  if  the  churchwardens 
wert  amenable  to  the  Spiritual  Court  for  the  non-repair 
of  clfurcliesi  and  at  the  same  time  enjoyed  the  power 
of  taxing  the  parish  for  the  expense,  nothing  could  have 
been  more  simple,  direct  and  complete  than  the  ordinary's 
method  of  proceeding ;  he  would  have  ordered  the  church- 
wardens to  execute  the  needful  repairs;  they,  if  competent, 
would  have  imposed  the  rate,  or,  refusing,  would  have  been 
elfctodlmaiiieated  for  disobedience  of  his  lawful  commands. 
But,  instead  of  taking  a  course*  so  entirely  free  from  objec- 
tion, according  to  the  law  now  contended  for,  the  bishops 
created  a  new  and  unheard-of  species  of  authority  under  the 
name  of  commissioners  to  levy  this  rate,  for  the  non- per- 
formance of  a  duty  which  it  is  now  contended  they  might 
have  enforced  with  perfect  ease.  If  the  mere  necessity 
for  doing  an  act  could  create  a  machinery  for  performing  it, 
tbose  commissions  would  have  been  lawful,  for  they  would 
have  obtained  the  object.  But  the  attempt  was  pronounced 
ttnlaFwful,  and  abandoned.  There  was  no  need  of  making 
it,  if  the  power  now  asserted  were  vested  in  the  church- 
wardens, for  that  would  have  been  equally  effectual  for  its 
purpose,  and  the  scandal  of  an  unconstitutional  incroach- 
ment  wonM  have  been  avoided.  At  that  period,  as  well 
at  at  the  great  era  of  the  reformation,  the  subject  under- 
went frequent  discussion  ;  yet  this  power  is  not  asserted  by 
any  learned  text  writer  even  on  the  ecclesiastical  law.  The 
onea  cited  on  the  argument  were  numerous;  we  have  since 
durefttlly  examined  them  all,  but  have  found  them,  for  the 

{a)  i  Mod.  194. 
H  H  2 
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1840.  most  part,  to  bear  very  imperfectly  on  the  present  ques- 
tion. We  do  not  feel  it  necessary  to  add  any  comments 
upon  them  to  the  answer  which  they  received  at  the  bar, 
with  one  or  two  exceptions.  An  anonymous  case  is  reported 
in  1  Mod.  799  **  Moved  for  a  prohibition  to  the  Spiritual 
Court,  for  that  they  sue  a  parish  for  not  paying  a  rate  made 
by  the  churchwardens  only,  whereas  by  the  law  the  major 
part  of  the  parish  must  join.  Twisden  J.  Perhaps  no  more 
of  the  parish  will  come  together.  CounseL  If  that  did 
appear  it  might  be  something."  This  is  the  whole  report; 
it  is  no  decision,  and  not  even  a  dictum  ;  if  it  were  either, 
it  could  not  affect  the  argument  here,  for  it  could  but  be 
made  to  apply  to  a  refusal  of  the  parish  to  meet  for  coosi- 
dering  of  a  rate,  and  we  are  dealing  with  the  facts  that  thej 
have  met,  and  considered,  and  refused* 

Another  case,  reported  in  the  1st  edition  of  Fent,  vol.  i. 
p.  367}  is  also  anonymous,  but  it  is  certainly  not  the  same 
as  that  just  cited,  because  that  was  in  M.  T.  22  Charles  % 
this  in  T.  T.,  35th  year  of  the  same  reign.  It  is  in  a  later 
edition  of  Fentris,  named  Thursjield  v,  Jones,  and  is  in  these 
terms :  "  A  motion  for  a  prohibition  in  a  suit  in  the 
Ecclesiastical  Court  for  a  churchwarden's  rate,  suggesting 
that  they  had  pleaded,  that  it  was  not  made  with  the  consent 
of  the  parishioners,  and  that  the  plea  was  refused.  The 
Court  said,  that  the  churchwardens  (if  the  parish  were  sum- 
moned and  refused  to  meet  or  make  a  rate)  shall  make  one 
alone  for  the  repairs  of  the  church,  if  needful,  because  that 
if  the  repairs  were  neglected  the  churchwardens  were  to  be 
cited,  and  not  the  parishioners ;  and  a  day  was  given  to 
shew  cause  why  there  should  not  go  a  prohibition.'*  V 
this  means  no  more  than  that  where  the  parishioners  being 
duly  summoned  refuse  to  meet,  the  churchwardens  may 
act  as  the  parish  meeting,  this  appears  perfectly  reasonable 
and  just.  In  such  case  the  churchwardens  form  the  vesUj, 
and  to  them  the  absent  leave  the  management  of  parish 
affairs,  acquiescing  in  their  resolutions,  not  resisting  and 
objecting  to  them.     But,  if  it  is  to  be  understood  as  a  de- 
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clanitioiiy  ihati  when  the  parishioners  do  attend  and  refuse  to  1840. 
make  the  rate,  the  churchwardens  may  forthwith  proceed 
to  impose  one,  this  would  be  a  dictum  standing  alone :  it 
was  unnecessary  for  the  judgment;  it  rests  on  no  authority, 
it  leads  to  no  result  in  the  particular  case.  It  is  such  a  re- 
mark as  a  reporter  may  have  thought  the  judge  adopted 
when,  on  an  ex  parte  statement  of  the  law  by  counsel,  he  only 
granted  his  application ;  or,  if  even  it  was  actually  uttered 
by  the  Court  in  granting  a  rule  to  shew  cause,  it  is  wholly 
insufficient  for  the  erection  of  a  new  authority,  inconsistent 
with  the  known  practice.  A  further  observation  on  this 
decision  is,  that  the  reason  assigned  for  it  is  not  correct, 
unless  the  churchwardens  can  be  shewn  to  be  personally 
liable,  where  they  have  no  supplies,  the  contrary  of  which 
is  true.  Every  search  has  been  made  among  our  records, 
and  in  the  contemporary  books  of  our  officers  for  some 
further  particulars  of  those  two  cases,  but  none  can  be 
found. 

It  was  supposed  in  the  argument  that  Lord  Siowell  had 
on  one  occasion  laid  down  the  law  favourably  for  the  de- 
fendants; Maynard  \.  Brand  {a).  But  that  short  case  when 
examined  certainly  bears  no  such  import.  It  was  an  ap- 
plication for  a  monition  to  churchwardens  to  reinstate  a 
fallen  spire.  The  question  was  as  to  the  form  of  the  issue, 
whether  it  admitted  the  liability  of  the  parish  to  reinstate. 
Lord  Siowell  thought  it  did,  and  directed  the  monition, 
**  But,"  he  added,  "  for  the  protection  of  the  churchwardens, 
they  should  be  informed  that  they  must  make  their  rate 
before  they  commence  their  repairs."  It  is  clear  that  he 
had  no  idea  of  pointing  out  in  what  manner,  or  with  whose 
concurrence,  the  rate  was  to  be  made. 

There  is,  however,  a  case  of  Gaudern  v.  Selbj/(b),  in  the 
Court  of  Arches,  where  the  very  point  now  before  us  came 
in  question,  on  appeal  from  the  Consistory  Court  of  Peter- 

(a)  3  Phill.  501.  Appendix  to  the  Braintree  Churc/^ 

(b)  1  Curt.  Ecc.  Rep.  394;  also      rate  case,  p.  103,  109. 
reported  by  Mr.  Johnson  in  the 
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]S4e.         borov^,  sad  Sir  W.  Wymme  empremtlj  decided  that  **  the 
▼estry  beiBg  called  together  to  make  the  ameodmeot,  aad 
refusHig  to  Bake  it,  the  law  is,  that,  if  the  parishioners  will 
^tixj.       Qi^  nake  the  rate,  the  charrhwardeo  has  a  right  to  make  it 
himself."     This  decision  of  as  ecclesiastical  judge«  of  ad- 
mitted  learning,  caution  and   ability,   requires   the  more 
consideration,  because  it  is  evidently  the  cause  of  our  being 
engaged  in  the  present  inquiry.    Dr.  Luikingion^  the  jodgt 
whose  further  proceeding  we  are  desired  to  prohibit,  spoke 
thus  of  Sir  IF.  Wymn^s  judgment,  the  authority  of  whidi 
was  pressed  upon  him.     "  I  may  observe  upon  that  case 
that  I  believe  its  appearance  was  a  surprise  to  the  whok 
profession.    It  certainly  was  not  known  to  the  Ecclesiastical 
Commissioners,  or  at  least  not  recollected  by  any  member 
of  that  commission  when  the  subject  was  there  discussed; 
and  during  the  thirty  years  that  I  have  been  in  these  couiti 
I  never  knew  that  case  adverted  to,  nor  was  I  aware  tiH 
lately  that  such  a  case  was  in  existence,  although  it  is  of 
forty  years  8tanding(a)."  And  afterwards :— '<  There  are  manj 
points  in  this  case  which  I  do  not  hesitate  to  say,  if  I  was 
a  co-ordinate  judge,  would  be  a  little  startling  to  my  miod, 
the  total  absence  of  all  authority  having  been  stated  on  tbe 
one  side  or  the  other,  tbe  total  absence  of  any  precedent 
in  the  ecclesiastical  Courts,  all  this  would  form  a  matter  of 
the  most  weighty  consideration  in  my  mind,  if  1  considered 
myself  entitled  to  enter  into  the  disposal  of  this  case ;  but, 
be  this  as  it  may,  this  is  a  judgment  deliberately  pronounoed 
by  a  dean  of  Arches  Court,  which  is  the  superior  Court  to 
the  one  in  which  I  am  now  sitting :  the  judgments  of  this 
Court  are  submitted  to  the  dean  of  the  Arches  and  may  be 
overruled  by  him,  and  his  decisions  form  that  law  wbich  I 
am  bound  to  administer.     I  consider  then,  according  to 
the  principles  I  have  stated,  the  decision  of  Gaudem  v. 
Seiby  {k)  is  a  precedent  binding  on  my  judgment,  and  I 
am  in  obedience  to  that  decision  bound  to  admit  this  lihel; 

(a)  Braintrte  Church-rate  case,         (b)  1  Curt.  Ecc.  R^p.  394;  Joho- 
bv  Johnsuiiy  78.  son,  App.  103,  109. 


AFTER  MICHAELMAS  TERM,  IV  VICT. 

that  libel  be  good  law  or  not,  or  what  ought  to 
law  without  the  precedent  in  question,  I  do  not 
elf  called  upon  to  pronounce  any  opinion  (a)/' 
e  hearing  of  the  present  case  before  Dr.  Lushing" 
t  learned  judge  interposing,  pointed  out  many  in- 
iea  in  the  statement  of  facts  in  Gaudern  v.  Selby  {b), 
that  it  teemed  with  eccentricity.  It  is  tolerably 
It  it  was  that  case  alone  which  induced  him  to 
le  present  case  as  he  did.  Sitting  in  the  Consis- 
irt  he  felt  himself  constrained  by  the  decision  of  the 
f  Arches,  being  a  court  of  superior  authority,  to 

present  church  rate  legal  and  binding.  An  able 
t  has  been  published  since  these  remarks  were 
sporting  that  case,  and  containing  a  statement  of 
ich  appears  to  remove  much  of  the  eccentricity 
:o  by  Dr.  Lushington,  But  the  great  fundamental 
I  remains  in  its  full  force.  However  binding  on 
iiBtory  Court,  and  however  respectable  in  itself,  an 

and  recent  decision  by  the  Court  of  Arches  is  not 
n  Westminster  Hall. 

uestion  on  the  effect  of  this  single  authority  really 
r  more  nor  less  than  this:  can  the  ecclesiastical 
ike  a  law  ?  If  he  only  declared  one,  the  sources  of 
nation  are  equally  open  to  us.  If  he  drew  his 
ma  from  reasoning,  we  may  examine  it,  and  must 

opinion  on  its  force.  But,  in  truth,  so  important 
1  a  doctrine  was  never  promulged  with  so  little 
conciliate  the  concurrence  of  others.  The  point 
iscussed  at  all ;  neither  reason  nor  authority  is 
in  its  behalf.  The  proceeding  wears  the  appear- 
eing  ex  parte,  perhaps  it  had  in  truth  become  such 
thdrawal  of  opposition,  which  may  be  well  ex- 
fthe  smallness  of  the  sum  and  the  probable  change 
labitancy,  or  the  exhaustion  of  all  means  and  spirit 
nee  by  a  litigation  protracted  for  years.  With  all 
ue  to  the  venerable  person  from  whom  this  judg- 


nttee  ChurtK-rmte  cme, 
,85. 


(6)  1  Curt.  Ecc.  Rep.  394 ;  John- 
son, A  pp.  108, 109. 
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1840.  ment  proceeded,  we  are  bound  to  declare  that  it  does  not 
appear  to  rest  on  principle,  or  to  be  admissible  as  authoritj. 
In  the  course  of  the  argument  in  this  place  it  was  hinted 
that  Lord  Stowell  entertained  an  opinion  (a)  favourable  to 
a  church  rate  like  the  present.  He  was  supposed  to  have 
given  advice,  when  at  the  bar,  indicative  of  such  views. 
From  the  great  learning  of  that  distinguished  person,  and 
his  great  familiarity  with  this  peculiar  branch  of  law,  we 
thought  his  opinion  at  the  bar  might  throw  light  upon  the 
question,  and  perhaps  irregularly  availed  ourselves  of  this 
chance  of  instruction.  But  we  are  bound  to  say,  that,  after 
perusing  the  case  and  his  opiuion  with  care,  they  convey 
to  us  a  directly  opposite  notion  of  the  impression  of  Lord 
Siotcelfs  mind  as  to  the  validity  of  rates  so  imposed. 

The  conclusion  at  which  we  arrive  is,  that  the  Court 
Christian  was  wrong  in  overruling  the  defensive  allegation 
of  the  parishioners  that  the  rate  was  made  against  the 
wishes  of  the  majority  in  vestry  assembled,  on  the  ground 
that  this  supposed  church  rate  was  a  nullity,  as  having 
been  made  by  persons  who  had  no  authority  to  make  one 
in  defiance  of  the  declared  dissent  of  the  vestry ;  and  that 
the  Court  decided  erroneously  in  proceeding  to  give  judg- 
ment for  enforcing  it. 

But,  even  8up|K>sing  the  rate  invalid,  a  second  point 
was  urged,  that  prohibition  ought  not  to  go  from  this 
Court  to  the  Court  Christian,  the  main  reason  being  that 
the  latter  has  exclusive  jurisdiction  over  the  subject-matter, 
which  is  said  to  be  purely  of  ecclesiastical  cognizance,  and 
that  appeal  lies  from  the  Consistory  Court  to  the  Court  of 
Arches. 

We  are  thus  called  on  to  state  the  principles  of  the  pro- 
ceeding by  prohibition.  There  is  no  title  in  our  law  under 
which,  if  we  look  to  the  facts  appearing  in  the  several 
cases,  more  confusion  and  contradiction  may  be  found. 
If  we  were,  from  these,  bound  to  lay  down  a  practical  rule 

(a)  The  case  laid  before  Lord       Fe/!ry,  edited    by  Mr.  AmoU  >t 
Stowellf  and  his  opinion,  arc  fully      pp.  12,  n.  (a),  and  33,  a.  («). 
set  out  in  the  report  of  Burder  and 
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for  arranging  by  classes  where  the  writ  ought  to  be  refused,         1840. 
and  where  granted,  the  difficulties  of  the  task  might  pro- 
bably be  found  insurmountable.     But  the  principle  itself, 
however  hard  to  apply,  is  clear.     It  is  this : — that  if  any 
inferior  Court  will   entertain  a  suit  which  appears  by  the 
libel  in  the  outset,  or  is  shewn  on  the  face  of  the  proceed- 
ingSy  to  be  beyond  its  jurisdiction,  the  Courts  of  West- 
minster Hall   have  no  discretion  to  award  or  refuse  the 
writ,   but  are  bound  to  award  it.     The  case  of  Home  v. 
Earl  Camden  {a)  must  always  be  resorted  to  for  the  learning 
on  this  bead.     That  remarkable  case  gave  birth  to  a  con- 
troversy of  full  thirteen  years  duration,  the  commisssioners 
of  prize  appeals,  overruling  a  decision  of  Sir  •/.  Marriott 
in   the   Court   of  Admiralty,    had    declared    the   capture 
of  a  Dutch  vessel  to  have  been  made  jointly  by  his  ma- 
jesty's land  and  sea  forces,  and  had  issued  their  monition 
to  tlie  receiver  of  the  prize  money  to  come  in  and  account 
for  it,  with  a  view  to  dividing  it  accordingly.     A   prohibi- 
tion was  thereupon  sued  for  in  the  Common  Pleas,  on  the 
ground  that  the  commissioners  had  misconstrued  the  act 
which  regulated   prizes  made  in  the   war  with    Holland. 
The  debates  that  ensued  in  the  several  Courts  are  almost 
without  a  parallel.     The  points  were  argued  in  the  Com- 
mon Pleas  three  different  times  in  three  successive  terms, 
by   Serjeants  conspicuous   for   learning  and  talent.     The 
Court,  in  a  subsequent  term,  directed  a  fourth  argument 
for  removing  some  doubts  which  had  arisen  in  their  own 
minds,  and,  after  taking  two  terms  more  for  consideration, 
Lord  Loughborough  delivered  the  unananimous  judgment 
of  the  Court,  which  was  in  favour  of  the  prohibition,  on  the 
ground  stated,  and  specifically  because  the  construction  of 
acts  of  parliament  belongs  to  the  temporal  Courts.     The 
matter  was  brought  by  writ  of  error  to  this  Court,  which 
gave  its  judgment  immediately,  on  a  single  argument,  for 
reversing  that  of  the  Common  Pleas. 

The  leading  observation   that  pervades  the  judgments 

(a)  In  C.  P.  1  H.  Bl.  476;  in  K.  B.  4T.  R.  382;  in  Dom.  Proc. 
3  U.  Bl.  533,  6  Bro.  Par.  Ca.  SOS. 


9. 
VujtT. 
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ISML         dclirered  by  Lord  Kenyon^  tnd  his  brother  judgesi  is,  tha/ 

the  prize  Courts  have  jurisdiction  over  the  subject-matter 

of  that  suit,  and  consequent! j  that  their  decision  upon  then 

DiHst  be  iiiial.     Buller  J.  states  this  proposition  in  t&j 

general  terms,  and  eipressly  declines  the  quesUon  whether 

tbe  decision  was  right,  as  one  placed  beyond  the  sphere  of 

his  own  inquiry.     The  principle  on  which  the  ConimoB 

Pleas  had  adopted  a  different  course,  underwent  tery  littk 

consideration  either  from  that  able  judge,  or  from  the  other 

■temtiers  of  the  Court,  the  assumption  of  a  conclusive  right 

to  detennine  questions  brought  before  the  inferior  Coirt 

and  within  their  jurisdiction  being  made  by  them  all.    Tbs 

judgment  of  reversal  was  affirmed  in  the  House  of  Lords 

■aderthe  advice  of  all  the  judges,  expressed  by  Lord  Chief 

Jsstioe  £frf,  but  not  sanctioning  this  doctrine;  on  tke 

coutrarr,  his  lordship  studiously  avoided  laying  it  down, 

and  went  into  a  lengthened  argument  on  the  constractios 

of  the  price  acts,  in  order  to  shew  that  the  lords  of  appeal 

kad  taken  a  right  view  of  them. 

This  case  and  the  entire  subject  were  brought  under  tbe 

revbion  of  this  Court  in  Gare  v.  Capper  (a\  and  Gould  f. 

Capper  \jb),  where  a  rule  for  prohibition,  when  moved  fcf, 

resisted,  on  the  ground  of  conclusiveness  in  the  judg- 

^nt  below,  but  tbe  plaintiff  was  directed  to  decltre  on 

account  of  the  great  importance  of  the  subject,  and  tke 

tteceasity  of  having  it  most  maturely  considered.     J^flrr  it 

bad  been  so  considered  and  again  and  more  fully  argued, 

Lord  Eiiemboroygh  delivered  a  long  and  elaborate  judgmest 

of  the  whole  Court,  which  in  overruling  the  demurrer  to 

the  plaiutiff^s  declaration  in  prohibition  expressly  deoiid 

the  doctrine,  a  judgment  which  bears  as  high  a  character  of 

authority  as  the  decision  of  any  single  Court  in  Westminster 

Hall  can  give.    The  general  law  was  discussed  when  cause 

was  shevm  against  the  rule  by  barristers  filling  the  6nt 

rank  in  their  profession,  and  enjoying  a  high  reputation  for 

ability  and   learning :  the  conduct  of  the    argument  on 

demurrer  was  confided  to  two  special  pleaders  of  great 

(a)  3  East,  472.  (#)  5  East,  345. 
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iitiDction,  afterwards  Burrough  and  Dampier  Js.;  the 
MDimous  opinion  of  the  Court  wa.<i  pronounced  bj  Lord 
Uleniorough  after  all  the  reflection  and  preparation  due 
>  the  great  judges  from  whom  he  dissented ;  of  those  who 
MKurred  in  it,  one (Gro&e  J.)  bad  been  an  assenting  mem- 
er  of  the  Court  whose  doctrine  had  been  impugned,  the 
tlwr  two  {Lawrence  and  Le  Blatic)  liad  had  their  minds 
imilnriaed  to  the  subject  by  argument  on  opposite  sides 
I  the  Common  Pleas.  We  are  convinced  that  the  case 
lot  onlj  rests  on  authority  which  we  could  hardly  be  war- 
Mted  in  distrusting,  but  is  founded  in  good  reason,  indeed 
kat  it  flows  from  the  principle  of  prohibition,  which  Black' 
fama  (a)  states  to  be  the  danger  of  a  different  decision  of 
\m  Mioie  rights,  and  e?en  of  the  same  identical  interests,  by 
Hffarcnt  Courts;  ''an  impropriety,  he  observes,  which  no 
mm  government  can  or  ought  to  endure,  and  which  there- 
isro  ii  m  ground  for  prohibition.*' 

There  is  ambiguity  in  the  expression  that  the  common 
iw  Courts  have  no  cognizoHce  of  ecclesiastical  matters; 
r  it  is  meant  that  they  have  no  knowledge  of  them,  the 
etertion  may  be  fairly  questioned,  matters  of  mere  pro- 
eee  and  practice  which  may  be  in  a  great  measure  oral 
■d  traditionary  are  perhaps  familiarly  known  only  to  the 
^Nirt  to  which  they  belong ;  but,  as  to  the  principles  of 
be  ecclesiastical  law,  we  have,  in  truth,  the  same  means  of 
nowledge,  access  to  the  same  sources  of  instruction,  and 
be  eame  opportunities  in  all  respects  of  forming  a  correct 
ppmicHi.  We  are  acknowledged  on  all  hands  to  be  bound 
»  restrun  their  proceedings  when  they  transgress  their 
iaaks.  We  must  then  have  organs  for  discerning  where  the 
iflttts  are  drawn.  The  same  observation  proves  that  in 
he  other  sense  of  the  word  cognizance,  importing  jurisdic*- 
mm,  the  temporal  Courts  must  possess  it,  for,  though 
ifohibition  may  not  lie  merely  for  mistake  of  fact,  nor 
lOPMbly  for  every  mistake  of  law  committed  by  an  inferior 
^nrt  having  jurisdiction  of  the  subject-matter,  because  it 
be  corrected  on  appeal,  and  we  shall  presume  that 

(a)  See  3  Blac.  Com.  112. 
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1840.  right  will  be  done ;  yet  is  it  not,  on  the  other  hand,  denietf, 
that  before  sentence  the  Courts  at  Westminster  have  power 
to  interfere  for  error  involving  the  want  of  such  jurtsdictioOi 
though  not  apparent  on  the  proceedings,  and  that,  if  such 
be  apparent,  they  may,  and,  if  they  may,  they  must  prohibit, 
though  repeated  adjudications  to  the  same  effect  have  been 
made  in  the  Courts  below,  and  even  after  the  solemn  sen- 
tence of  a  spiritual  Court  of  final  appeal.  A  passage  in 
FitzherbertfN ,  B.  43^  A,  proves  in  a  remarkable  maoner  how 
little  the  proceedings  of  our  Courts  are  considered  to  be 
dependent  on  what  may  take  place  by  way  of  appeal  in  tbe 
spiritual  Courts  : — "  If  the  king  do  recover  his  presentmeot 
unto  a  churchy  and  hath  a  writ  unto  the  bishop,  Sic.  to  re- 
move the  other  incumbent,  for  which  the  incumbent  saeth 
an  appeal  in  the  Archbishop's  Court,  &c.  by  reason  whereof 
the  archbishop  sendeth  a  prohibition  that  he  do  not  admit 
the  king's  clerk  pendent  the  appeal,  then  the  king  shall  have 
a  writ  directed  to  the  archbishop  and  his  officers  to  takeoff 
his  inhibition,  and  that  they  do  nothing  nor  suffer  any  thing 
to  be  done  by  others,  in  derogation  of  the  crown,  or  of  the 
king's  right,  and  shall  have  another  writ  against  the  incum- 
bent that  he  follow  not  such  appeals,  provocations,  or  other 
process  or  impediments,  and  also  the  king  may  have  an 
attachment  directed  unto  the  sheriff  against  such  incum- 
bent if  he  go  on  then  after  such  prohibition  directed  unto 
him." 

Sailer  J.  truly  observes  (a),  that  the  cases  reported  to  hafe 
occurred  in  the  17th  century,  under  the  head  of  prohibition, 
are  not  to  be  reconciled,  nor  all  supported.  He  might 
perhaps  have  added,  that  scarcely  one  of  them  can  be  right, 
if  the  doctrine  of  refusing  prohibition,  where  appeal  lieSi 
could  prevail.  He  speaks  with  satisfaction  of  the  setti^ 
ment  that  this  law  has  undergone  of  late,  alluding,  howeTer, 
to  no  particular  case  where  it  was  settled.  It  is  singulao 
that  in  the  work  which  bears  his  name,  and  which,  whether 
his  composition  or  not,  has  been  always  regarded  as  a 
valuable  depository  of  general  principles  of  law,  it  is  laid 
(a)  In  Lord  Camden  r.  Home,  4  T.  R.  382. 
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down  that  prohibition  is  granted  pro  defectu  jurisdictionis         1840. 
vel  pro  defectu  triationis,  or  proceeding  in  a  manner  not  war^ 
ranied  by  law  {a);  the  precise  ground  on  which  this  Court 
io  Gould  V.  Gapper{b)  disagreed  with  the  learned  judge's 
sentioientSy  as  expressed  in  Earl  Camden  v.  Home(c).    But 
his  dictum,  at  p.  397  {d),  echoed  still  more  strongly  by  Grose 
J.  at  p.  401  {d),    ^'  I  am  clearly  of  opinion  that  whether  the 
court  of  appeal  were  right  or  wrong  in  their  decree,  it  is  not 
competent  to  us  to  form  any  opinion  on  the  subject/'  would 
seem  to  have  been  founded  on  more  recent  cases.     Now 
those  quoted  by  him  certainly  fail  to  make  out  his  proposi* 
tioD,  and  we  are  aware  of  no  others.     Pierce  v.  Hopper  (e), 
where  prohibition  was  granted  without  even  an  attempt  to 
set  up  his  general  doctrine ;  Howe  v.  Napier  {/),  with  Lord 
Mansfields  emphatic  words,   '^  Prohibition  is   ex   debito 
Justitias^  if  the  Court  of  Admiralty  proceed  contrary  to  act 
of  parliament.**   Fullv,  Hutckins  (g)  was  also  mentioned  by 
Buller  J.f  but  it  does  no  more  than  lay  down  the  rule  as 
it  bad  been  recognized  in  Paxton  v.  Knight  (h)  and  nume- 
rous earlier  cases,  that  after  sentence  prohibition  is  not  to 
go  for  any  defect  not  apparent  on  the  face  of  the  proceed- 
ings.     Even  this  rule,  however,   furnishes   an   argument 
against  refusing  to  the  subject  his  right  of  application  to 
the  temporal  courts  to  prohibit  the  spiritual  courts  from 
proceeding.     For,  suppose  the  party  to  apply  for  prohibi- 
tion for  a  defect  not  thus  apparent,  and  to   receive  for 
answer  *'  the  defect  is  undoubted,  though   not  externally 
visible,  but  we  cannot  prohibit,  because  you  may  appeal, 
and  we  have  confidence  that  the  appeal  court  will  see  you 
redressed."    Perhaps  on  hearing  the  appeal  the  superior  spi- 
ritual court  may  agree  with  the  inferior  on  a  point  of  ecclesi- 
astical law,  and  if  it  affirms  the  sentence,  in  a  matter  which 
this  Court  may  have  pronounced  to  be  beyond  their  juris- 
diction, the  power  to  prohibit  is  lost,  according  to  Full  v. 

(a)  See  Bull.  N.  P.  218.  (e)  1  Str.  549. 

(6)  5  East,  345,  365.  (/)  4  Burr.  1944,  1950. 

(c)  4  T.  R.  382,  397.  (g)  2  Cowp.  423. 

\d)  4  T.  R.  (A)  1  Burr.  314. 
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isto.  Hmtckims  (a),  becaote  final  sentence  bas  passed,  and  there 
i%  DO  defect  on  the  face  of  the  proceedings,  and  I  caawrt 
refrain  from  observing;  in  this  place,  that  if  prohibition  htd 

^  "■*^'  been  moved  for  in  Gamdern  ▼•  Stlby  (b),  directed  to  the 
Consistorj  Court  of  Peterborough,  and  this  very  quettios 
of  cburcb  rates  bad  been  bronght  before  tbis  Coarti  oi 
shewing  cause  or  on  demurrer,  as  it  is  now,  we  cansot 
doubt  that  it  mnst  have  decided  against  the  validity  of  tk 
rate,  in  favour  of  which  no  one  authority  could  have  beea 
quoted,  since  the  only  authority  wbicb  is  now  pressed  upon 
tts  is  Sir  W.  Vf^mir's  jodgment  on  the  same  case,  hroaght 
before  him  on  appeal  instead  of  being  brcHight  here  bj 
prohibition. 

The  cases  in  EaU{c)  then  seem  to  establish,  and  caasis* 
tency  of  reasoning  requires,  that  the  power  of  prohibidos 
is  in  no  case  taken  away  by  the  privilege  of  appeal.  If 
called  upon,  we  are  bound  to  issue  our  writ  of  prohibitioir, 
as  soon  as  we  are  duly  informed  that  any  conrt  of  inferier 
jurisdiction  hns  committed  such  a  fault  as  to  found  our 
authority  to  prohibit,  although  there  may  be  a  possibilitjof 
correcting  it  by  appeaL  For  there  is  no  reason  for  driving 
the  subject  to  that  expensive  process,  to  abide  the  clisBce 
of  a  repetition  of  the  error,  which,  if  committed,  can  it 
last  be  only  rectified  by  prohibition,  and  may  be  so  com* 
mitted  as  to  be  placed  beyond  even  ifae  reach  of  thatit^ 
roedy,  or  for  compelling  him  to  submit  even  to  the  direct 
inconveniences  arising  from  that  decision  alone,  if  nsoe 
lay  beyond  them.  The  question  then  remains,  what  tft 
die  defects  that  authorise  and  require  us  to  issue  the  ifrit 
of  prohibition  ?  The  answer  ifl>  that  they  are  in  eveiy  esse 
of  such  a  nature  as  to  shew  a  want  of  jurisdiction  to  decide 
the  case  brought  before  them ;  Ghrdtier  v.  Booth  (d).  In 
whatever  stage  that  fact  is  made  manifest  to  us,  either  bf 
the  crown  or  by  any  one  of  its  subjects,  we  are  bound  to 
interpose.     The  misconstruction  of  an  act  is  one  of  these 

(a)  2  Cowp.  422.  and  Gould  v.  Capper^  5  Emt,  MS. 

(b)  1  Curt.  Ecc.  Rep.  394.  (d)  2  Salk.  548. 
(r)  Gare  v.  Gapper,  3  East,  472, 


Velby  and  JosuN  v.  Bubder. 

UPON  the  abofe  judgment  a  writ  of  error  was  brought^ 
vhich  was  argued  in  the  sittings  after  Michaelmas  term^ 
1840(0. 

BmfV.W  FoUeti  for  the  plaintiffs  in  error.  Two  im- 
lortant  questions  are  raised  in  this  case  :  first,  whether  the 
al0>iD  dispute  is  wholly  illegal  and  invalid,  presuming  the 
courts  of  common  law  to  have  jurisdiction  to  inquire  into  that 
natter;  and,  secondly,  whether  these  courts  have  jurisdic- 
ioo  to  enter  into  such  inquiry  at  alK 

FvB^  with  regard  to  the  validity  of  the  rate.  It  is  ad- 
nitted  upon  the  record  that  it  was  imposed  for  the  purpose 

(e)  Nov.  30,  Dec.  1  and  10,  be-  ParkeB,yBosanguetJ,,AldertonB,f 
vn  TmdalCJ.,  lA.Abinger C.B.,      ColtmmiJ.^  MaukJ.  and  Rolfe  B. 


BCU>BR 
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Meets  ;  the  enforcement  of  a  tax,  imposed  without  lawful         1840. 
Mthofity,  is  assuredly  another,  and  such  a  tax  we  deem  a 
abosch  rate  to  be,  which  is  laid  by  parish  officers  not  only  v. 

sMiout  the  concurrence  of  the  parish,  but  in  defiance  of  Vblbt. 
keir  declared  refusal  to  concur.  This  is  no  irregularity 
sUok  may  be  waived  or  cured,  leaving  the  principal  matter 
M^atantially  complete,  though  attended  with  unusual  and 
■forwHil  eircumslancesi  but  il  is  a  proceeding  altogether 
■valid,  and  a  church  rate  in  nothing  but  the  name. 
Our  judgment  must  therefore  be  given  in  favor  of  the 

plaiBliff. 

Judgment  for  the  plaintiff  (a). 

Patteson  J^ — I  stated  formerly  (&)  that  I  could  not 
inderstand  Gare  v.  Gapper.  I  think  I  do  now  understand 
it,  and  I  should  not  only  concur  in  it,  but  should  adopt  the 
views  contained  in  it  if  the  matter  were  res  integra. 

(4  See  tlie  imaGSM.  (6)  In  Biunl  r.  Harwood,  3  N.  &  P.  582. 
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of  the  necessary  repairs  of  the  church,  and  the  propriety  o( 
the  amount  is  not  disputed.     It  is  material  to  bear  in  mind 
the  distinction  between  expenses  that  are   strictly  necei- 
sary,  and  those  which  are  not  so,  though  they  may  be  ap- 
plicable to  the  ordinary  purposes  of  divine  worship,  such, 
for  example,  as  the  putting  up  bells  or  an  organ :  in  the 
latter  case,  it  is  not  disputed  that  the  majority  of  the  pa- 
rishioners in  vestry  may  bind  the  whole  parish  by  a  church 
rate ;  and,  on  the  other  hand,  it  may  be  admitted,  that  the 
consent  of  the  majority  is  necessary  to  make  a  valid  church 
rate  for  such  purposes.     But  the  question  here  is,  whether 
the  majority  can  refuse  to  provide  for  necessary  expenses; 
or  whether,  in  the  event  of  their  doing  so,  it  is  not  compe- 
tent to  the  churchwardens,  and  perhaps  incumbent  upon 
them,  to  raise  the  requisite  funds  by  a  rate.     That  the  pa- 
rishioners are  under  a  legal  obligation  to  repair  the  church 
is  expressly  laid  down  in  the  judgment  of  the  Court  below; 
that  obligation  is  as  ancient  as  the  common  law,  and  ii 
recognized  by  the  statute  circumspecte  agatis  (a),  and  bj 
Lord  Coke  in  his  commentary  thereon  (6).     [Lord  Abinger 
C.  B.  The  statute  35  JEdw.  1,  stat.  £,  also  shews  what  the 
common  law  was  at  that  time,  and  tends  to  prove  that  the 
parishioners  were  under  a  legal  obligation  to  repair  the  bodj 
of  the  church.]     The  obligation  is  not  denied  on  the  other 
side,  but  it  is  contended  that  the  only  means  of  enforcing  it 
prior  to  the  Reformation  was  by  excommunication  or  inter- 
dict, and  that  since  that  event  these  means  have  fallen  into 
disuse.     It  is  certainly  not  pointed  out  in   the  judgment 
below  how  the  obligation  is  now  to  be  enforced,  though  the 
assertions  made  on  the  other  side  as  to  the  former  method 
of  doing  so  appear  to  be  there  adopted ;  but  no  authoritj 
is  cited  in  support  of  the  position ;  and  it  would  have  beeo 
a  manifestly  unjust  proceeding,   as  confounding  the  guiltj 
and  innocent  together.     Church  rate  is  avowedly  a  matter 
of  ecclesiastical  jurisdiction,  and  if  there  is  any  method  o( 
enforcing  it,  the  common  law  courts  will  not  interfere,  the; 
have  refused  to  do  so  by  mandamus  :   Reg.  v.  St.  Peier% 

(<i)  13  Edw.  1,  St.  4.  (6)  2  Inst.  489. 
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rd(a)t  Rex  v.  Wilson  {b).  The  only  instances,  where 
lamus  has  been  granted  in  matters  connected  with 
I  rate,  being  \ihere  the  churches  had  been  erected 
acts  of  parliament :  Rex  v.  67.  Margaret's,  Westmin" 
I,  Rex  V.  St.  James's,  Clerkemcell,  and  Rex  v.  Croydon, 
Q  a  note  to  Rex^.  Wtx  (d). 

the  £.5th  sect,  of  10  Ann.  c.  11,  (one  of  the  church- 
ig  acts),  which  came  into  discussion  in  Rex  v.  £/• 
irei's  (c),  it  is  enacted^  that  "  the  churchwardens  of  the 
t  parish  church'*  may  ''  assess,  collect,  and  levy  of  the 
tants  &c.  for  the  repairs  of  the  present  church,  all 
ites  &c.  as  the  churchwardens  &c.  might  have  done/' 
any  division  was  made  in  the  parishes.  This,  there- 
I  a  statutable  recognition  that  the  churchwardens  had 
wer  of  assessing  a  church  rate. 

!  other  side  rely  on  the  usual  form  of  a  church  rate, 
states  that  it  is  made  by  the  churchwardens  and  pa- 
ier8(e);  but  it  is  probable  this  is  only  the  modern 
md  that  anciently  the  parishioners  met  for  other  pur- 
such  as  to  assist  in  ascertaining  what  parties  had 
le  property  in  the  parish,  and  thus  that  statement  of 
ssent  became  introduced  in  the  rate  itself.  In  all 
cases  connected  with  parish  rates  the  legislature  has 
;he  parishioners  no  control  over  the  subject,  as  under 
d  poor-law  act,  the  highway  act,  and  the  church- 
ig  act.  It  has  been  assumed  that  churchwardens 
lot  liable  to  be  proceeded  against  for  not  repairing 
cb,  but  that  is  not  so;  there  is  the  Shadwell  case, 
was  a  civil  proceeding  before  Lord  Stowell  in  1  S\0{f), 
t  case  of  Alaj/nurd  v.  Brand  (g),  which  was  a  cri- 
proceeding.  It  does  not  appear  from  either  of  these 
whether  or  not  the  churchwardens  had  any  funds  in 


T.  R.  364. 
D.  &  R.  602. 
Mau.  8c  S.  250. 
B.&Ad.  199,200. 

IV. 


(e)  1  Burn.  Ec.L.  Church,  ix.  13. 
(/)  Sir  W.  W.  Folktt  cited  this 
from  a  MS.  note  by  Dr.  ArnoUL 
(g)  3  Phillim.  501. 
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1340.         handy  but  it  may  be  inrerred  tfaey  had  not,  and  jet  were 
liable  to  be  proceeded  against  for  not  repairing  the  churcb. 

All  writers  on  ecclesiastical  law  are  agreed  that  with 
respect  to  the  necessary  repairs,  if  the  vestry  refuse  to  make 
a  rate,  the  churchwardens  may  do  so:  Degge*s  Parson^s 
Couns.(<^)y  fF(i^5o//s  Clergyman's  Law.  (&),  /f^oorfs  Inst  of 
the  Laws  of  Eng.  (c),  Prideaux*s  Direct,  to  Chnrchwir- 
dens  (d)f  Gibson^s  Codex  (e),  ^tn.  Abr.  Churchwardens 
(A.  2)  (/),  Bac.  Abr.  Churchwardens  (C),  Burns  Ecd 
Law,  Church,  sec.  6,  (Repairs),  §.  10(g). 

There  are  also  several  acts  of  parliament  which  impose 
a  duty  on  churchwardens  to  provide  certain  things  for  di- 
vine worship  at  the  expense  of  the  parish,  and  this  could 
only  be  done  by  a  church-rate.  Tlie  rule  propounded  bs 
always  been  taken  as  the  correct  one  by  every  writer  of  au- 
thority who  has  considered  the  question.  It  was  $o  bid 
down  by  Archdeacon  Pa  ley  ^  in  his  visitation  charge  to 
the  clergy  of  the  archdeaconry  of  Carlisle  (A),  and  by  the 
Ecclesiastical  Commissioners,  whose  report  was  laid  before 
parliament  in  1832(t);  and  lastly,  there  are  the  express  d^ 
cisions  on  the  subject  in  Thursjield  v.  Jones  {k)  (which  was 
cited  in  Rex  v.  St.  Peler^s,  2%f(/brd  (/),  without  dbsent), 
and  Gaudern  v.  Selby{m). 

The  conclusion  to  be  drawn  from  all  these  authorities  is, 
that  in  regard  to  the  actual  repairs  of  the  church  or  other 
matters  essentially  necessary  to  the  celebration  of  divine 
worship,  the  churchwardens  have  the  power  to  make  and 
levy  a  rate,  even  though  the  majority  of  the  vestry  oppose 

(a)  Page  172,  8d  edit.;  137,  (g)  V<J.  i.  p.  356,  8di  ed.  by 
4th  edit.                                                 Tyr. 

(b)  Chap.  39.  Vol.  ii.  p.  72«,  (A)  Pafey'i  Works,  vol.  7,  pll. 
3d  edit  (i)  Pp.  ISO,  121,  authenticated 

(c)  Bk.  1,  ch.7,  pp.  90,  91,  9tli  edit.  Longman.  Sir  W.  W.FoHctt 
edit.  also  cited  a  MS.  opinion  bjSir  W- 

((/)  Pages  40,  41,  49,  ed.  Tyr.  ScatL 

(e)  Vol.  i.  lit.  9,  ch  4,  s.  2,  p.  (k)  1  Vent.  367. 

190,  2d  edit.  (/)  5  T.  R.  364. 

CO  PI.  10,  12.  (w)  1  Curt.  Eccl  Rep.  394. 
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it^  bat  that  in  other  matters,  such  as  the  addition  of  a  gal- 
lery or  new  ornaments,  &c.,  which,  though  useful,  are  not 
necessarj  for  divine  worship,  the  consent  of  the  vestry  is  re- 
qaisite  to  the  validity  of  a  rate,  but  that  even  in  that  case 
tbe  majority  will  bind  the  minority,  and  those  who  are 
absent  [Aldersan  B.  The  difficulty  appears  to  be  to  ac* 
coant  for  the  parishioners  being  called  together,  if  when 
they  dissent  from  the  rate  proposed  by  the  churchwardens, 
the  latter  may  still  make  the  rate.]  That  diflBculty  is  got 
over  by  the  suggestion  previously  made,  that  the  parish- 
ioners were  not  called  together  originally  to  decide  upon 
tbe  making  the  rate,  but  merely  to  ascertain  the  quantum 
which  each  parishioner  should  pay,  [Lord  Abinger  C.  B. 
It  is,  I  believe,  customary  for  the  overseers  to  make  the 
poor  rate  in  vestry,  though  they  are  empowered  by  act  of 
parliament  to  make  it  without  the  parishioners.  AldersoH  B. 
Id  Thurffield  v.  Jones  (a),  it  appears  that  a  rule  nisi  was 
granted  for  a  prohibition,  notwithstanding  what  fell  from 
ibe  Court  as  to  the  right  of  the  churchwardens  to  make  the 
imie;  but  that  fact  is  not  inconsistent  with  the  opinion 
there  mentioned,  for  it  might  be  that  the  rule  was  granted 
because  the  plea  in  the  Ecclesiastical  Court  did  not  suffi- 
ciently state  the  refusal  of  the  parishioners.] 

The  cases  which  were  relied  upon  in  the  argument  be- 
low, by  the  other  side,  fail  to  establish  the  proposition 
contended  for.  Pierce  v.  Prouse  {b)  is  reported  in  a  va- 
riety of  places,  and  all  the  reports  differ  from  each  other; 
the  dictum  that  "  the  parishioners  ought  to  assess  the  rate, 
and  not  the  churchwardens,"  is  only  to  be  found  in  Salkeld; 
and  it  is  plain  that  tlie  real  decision  in  the  case  was,  that  a 
'  rate  for  the  repairs  of  the  chancel  as  well  as  the  nave  could 
not  be  enforced.     In  Rogers  v.  Davenant  (c),    Wayte  v. 


(a)  1  Vent.  367. 

(6)  1  Salk.  165;  5.  C.  noro. 
Hawkins  v.  Rouse,  Cartb.  360,IIolt, 
139,  Via.  Abr.  tit.  Prohibition  (H); 
S,C,  Anon,  Comb.  344 ;  &C.  nom. 
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Price  V.  Rouse,  12  Mo*l.  83;  5.  C. 
nora.  Pense  v.  Proute,  iLd.  Raym. 
69 ;  S.  C.  nom.  Hawkins's  case,  5 
Mod.  390. 
(c)  1  Mod.  194,  236;  2  Mod.  8. 
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German  (/i),  and  the  case  of  St.  Mary,  Bermondsey  (6),  the 
question  arose  upon  a  rate  to  rebuild  a  church.  The 
Anonymous  case  in  1  Mod.  (c)  is  only  a  loose  note  and  de- 
cides nothing.  Wheler  v.  Lambert  {d)  is  in  favour  of  the 
plaintiffs  in  error.  In  Dawson  v.  Wilkinson  (e)  the  questioa 
was  as  to  the  validity  of  a  retrospective  rate.  No  reliance 
can  be  placed  upon  the  dicta  in  Northwaite  v.  Bennett  {f\ 
the  two  reports  of  which  do  not  agree. 

There  are  therefore,  on  the  one  hand,  the  opinions  of 
various  writers  that  a  church  rate  like  the  present  is  valid, 
and,  on  the  other  hand,  at  least  nothing  sufficiently  strong 
to  induce  the  common  law  courts  to  overrule  a  solemn  de- 
cision of  the  ecclesiastical  court — the  proper  tribunal  for 
such  matters. 

In  the  second  place,  however,  inasmuch  as  church  rate 
is,  without  question,  a  matter  of  ecclesiastical  cognizance, 
the  temporal  courts  will  not  interfere  by  prohibition,  even 
though  in  their  opinion  the  ecclesiastical  court  may  hare 
come  to  an  erroneous  conclusion  on  the  subject.  By  the 
statute  of  Circumspecti  ugatis  the  exclusive  jurisdiction 
over  matters  connected  with  the  repairs  of  churches  is  given 
to  the  ecclesiastical  courts.  The  only  grounds  on  which 
the  temporal  courts  will  interfere  by  prohibition  are,  Isf, 
where  the  spiritual  court  has  no  original  jurisdiction  over 
the  subject-matter;  2dly,  where  the  spiritual  court  having 
jurisdiction,  a  matter  iucidcntally  arises  of  a  temporal  na- 
ture, as  to  which  the  ecclesiastical  differs  from  the  common 
law,  as  in  questions  of  custom,  prescription,  modus,  &c.; 
3dly,  where  the  spiritual  court  having  jurisdiction,  some 
matter  arises  which  is  triable  at  common  law  by  a  different 
rule  from  that  of  the  ecclesiastical  law,  as  in  the  circum- 
stances of  payment,  release,  the  execution  of  a  deed,  &c.; 
4thly,  where  the  courts  differ  in  the  constructions  of  acts 

(a)  Q  Show.  141.  (rf)  8  Keb.  533;  5.C.  BacAbr. 

(b)  «  Mod.  2W.  Churchwardens,  (A). 

(c)  Page  79,  cited  in  the  judg-  (e)  Ca.  t.  Hardw.  381 ;  Andr.H- 
ment  in  Q.  B.  ante,  464.  (/)  «  C.  &  M.  316;  4  Tyr.  85d. 
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of  parliament,  as  in  Home  v.  Camden  {a).  The  foregoing 
rules  are  to  be  deduced  from  various  authorities ;  d  Blackst* 
Com.  1 12;  per  Lord  Ellenborough  C.J.  in  Gould  v.  Gap- 
per(b)\  2  Inst.  601—6 18. 

If  the  ecclesiastical  court  has  come  to  an  erroneous  con- 
elusion,  in  a  matter  within  their  exclusive  jurisdiction,  the 
only  remedy  is  by  appeal ;  Griffin  v.  Ellis  (c).  And  even 
where  the  ecclesiastical  court  has  no  jurisdiction  and  has 
proceeded  to  sentence,  these  courts  will  not  grant  prohi- 
bition, unless  the  want  of  jurisdiction  appears  on  the  face  of 
the  proceedings ;  Full  v.  Hut  chins  {d),  Paxton  v.  Knight  (e). 
The  other  side  will  contend  that  the  want  of  jurisdiction 
appears  upon  the  proceedings  in  this  case,  inasmuch  as  a 
rate  is  set  forth,  which  they  will  contend  is  upon  the  face  of 
it  a  mere  nullity ;  but  the  question  is,  whether  or  not  the 
rate  is  valid,  and  that  is  purely  a  question  of  ecclesiastical 
law.  Before  53  Geo»  S,  c.  127,  there  was  no  power  in  any 
temporal  court  to  interfere  in  matters  of  church  rate ;  but 
that  act  by  sect.  7  gives  the  power  to  magistrates  to  enforce 
the  payment  of  church  rate  in  certain  cases,  but  expressly 
recognises  and  reserves  the  jurisdiction  of  the  ecclesiastical 
courts.  In  cases  concerning  the  validity  of  a  marriage,  if 
the  parties  are  dissatisfied  with  the  decision  of  the  ecclesi- 
astical tribunals,  the  course  is  always  to  appeal ;  as  in  Sher^ 
wood  V.  Ray  (  /*).  Prohibition  is  never  granted  where  the 
matter  is  purely  and  solely  of  ecclesiastical  cognisance : 
Breedon  v.  Gill  (g),  Jnon,  (A),  Starkey  v.  Barton  (i),  Cha* 
drons.  Harris  {k),  Buck  v.  Amcotts  {I),  Bridgemans  case(m), 
Copley's  case(w),  Guillan  v.  Gdl{o)^  J  axon  v,  Byron  {p), 
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(fl)  1  H.  Bl.  476;  4  T.  R.  382; 
SH.  Bl.  533;  6  Bro.  P.  C.  203. 
(6)  5  East,  365,  366. 

(c)  3  P.  &  D.  398;  5.  C  11  A. 
k  £.  743. 

(d)  2  Cowp.  422. 

(e)  1  Burr.  314. 

(f)  1  Moo.  P.  C.  Ca.  353. 
{g)  1  Ld.  Ray.  219. 

(fi)  Freem.  Com.  Law  Rep.  289, 


290. 

(i)  Yelv.  172;  Cro.  Jnc.  234; 
(S.  C.  nom.  Gore  v.  Stark),  Noy, 
129. 

{k)  Noy,  12. 

(/)  Noy,  127. 

(m)  Hob.  11. 

(n)  Hardr.  406. 

(o)  1  Lev.  164. 

(/>)  2  Lev.  64. 
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Amn.{a),  Symesv.  Symes(b),  Leman  v.  Gauliy  (c),  Wilson 
V.  M'Math  (d),  Rex  v.  Coleridge  {e\  Jefrey's  ca»€(/).  Ptf- 
get  V,  CrHmpton(g),  Lee*s  case  (A),  per  Bailer  J.  in  Camden 
V.  /Jo/we  (I),  H///  V.  Good  (A),  Chesterton  v.  jFcirZ/ir  (/).  Ei- 
parte  Smyth  (iw). 

The  judgment  of  tlie  Queen's  Bench  is  mainlj  founded 
upon  the  case  of  Gould  v.  Gapper  (//),  but  in  that  case  there 
were  questions  concerning  a  modus,  a  parochial  boundary, 
and  the  construction  of  an  act  of  parliament,  all  of  which 
are  triable  at  common  law.  The  rule  adopted  in  that  judg- 
ment from  Sir  W.  Blackstotie{o),  that  the  object  of  pro- 
hibition was  to  prevent  conflicts  between  the  spiritual  and 
the  temporal  courts,  can  have  no  application  to  questions  of 
church  rate,  as  no  conflict  can  arise  on  a  subject  which  is 
clearly  within  the  jurisdiction  of  the  former  courts.  Blunt 
V.  Harwood {p),  where  the  Court  was  disposed  to  grant  a 
prohibition,  turned  upon  the  church-building  acts,  and  no 
question  was  raised  as  to  the  jurisdiction  of  the  Court  to 
issue  the  prohibition. 


Sir  J.  Campbell  A.  G.  for  the  defendant  in  error.  It  b 
admitted  on  behalf  of  the  defendant  in  error,  that  the  ad- 
journment of  the  consideration  of  the  rate  by  the  vestry  was 
merely  colourable,  and  that  it  amounted  to  a  refusal  to  grant 
the  rate;  and  that  the  church  at  the  time  of  such  refusal 
was  in  want  of  necessary  repairs ;  but  the  question  is  not 
whether  the  parishioners  have  acted  right  in  refusing  the 
rate,  but  whether,  having  refused,  the  churchwardens  could 
of  their  own  authority  impose  one.     It  is  not  necessary  to 


(a)  March.  92. 
(6)  2  Burr.  813. 

(f )  3  T  R.  3 

(d)  3  B.  &  Aid.  241;  S.C.  3 
Phil.  E.  R.  61. 

(e)  2  B.  &  Aid.  806;  S.C.  1 
Chit.  Rep.  588. 

(/)  5  Rep.  66,  b. 

(g)  Cro.  Eliz.  669. 


(h)  Vin.  Abr.  Prohib.  (H.),  6. 
(0  4  T.  R.  396. 
{k)  Vaugh.  302. 
(0  7A.&E.713;2N.&P.  15. 
(y/i)  2  C,  M.  &  R.  748. 
(n)  5  East,  345. 
(o)  3  Bl.  Com.  112. 
Ip)  8A.&E.  610;  3  N.  &  P. 
577. 
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bto  any  disquisition  as  to  the  origin  of  church  rates ; 
>  far  from  its  being  any  encroachment  on  the  part  of 
uriabionersy  as  suggested  on  the  other  side,  that  the 
bould  be  made  by  them,  it  rather  appears  from  the 
ittborities  that  the  imposition  of  the  burden  of  repair- 
le  church  was  an  encroachment  upon  them,  and  that 
nda  for  such  repairs  were  originally  paid  out  of  the 
:  Degge  Pars.  Couns.  {a),  Burn's  Eccl.  Law  (6),  1  BL 
384. 

18  important  to  remember  that  church  rate  is  not  a 
3  upon  the  land,  but  on  the  person  in  respect  of  his 
rty :  Jeffreys  case  (c) :  and  that  by  custom  it  may  be 
ed  upon  personal  property,  such  as  shipping  and  stock 
le:  Miller  v.  Bloomfield{d)\  Burn's  Eccl.  L.  (e). 
le  first  question  (whether,  under  the  circumstances 
I  the  churchwardens  have  the  power  to  impose  a  rate) 
ecide  the  whole  case ;  if  they  have  such  power,  there 
eicess  of  authority  by  the  spiritual  court  in  enforcing 
they  have  not,  it  is  not  in  fact  a  church  rate,  any  more 
f  it  had  been  made  by  the  sexton  or  the  constable ; 
le  mere  fact  of  calling  it  a  church  rate  will  not  invest 
h  the  legal  attributes  of  one,  so  as  to  bring  it  within 
risdiction  of  the  ecclesiastical  courts.  If  the  church- 
ns  have  power  to  make  a  rate,  they  can  also  fix  the 
im,  as  was  in  fact  decided  in  Gaudern  v.  Selbj/  (^f),  a 
ne  that  is  clearly  untenable.  The  onus  is  ou  the 
side  to  shew  that  the  churchwardens  have  this  extra- 
ry  power  of  taxation,  for  which  there  is  no  analogy  in 
irl  of  our  law.  Overseers  and  surveyors  of  highways 
beeu  mentioned  as  having  the  power  to  impose  rates 
it  the  concurrence  of  the  parishioners,  but  they  are 
quired  in  the  first  instance  to  call  the  parishioners 
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*art  i.  ch.  12,  p.  170,  3(1  ed. 
It.  Appropriation. 
Rf  p.  66,  b. 


(d)  1  Add.  £cc.  R.  499;  2  Id. 


30. 


(c)  Tit.  Church,  ix.  12. 
(/)  1  Curt.  Eccl.  Rep.  394. 
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together,  which  it  is  admitted  on  all  hands  the  churcg. 
wardens  must  do  before  a  valid  church  rate  can  be  assess^ 

In  neither  of  the  cases  that  have  been  cited  of  monirioRs 
against  churchwardens  does  it  appear  but  that  tbej  hid 
funds  in  hand ;  and  no  instance  can  be  found  of  such  pro- 
ceedings, except  where  they  either  had  funds  or  bad  the 
means  of  getting  them ;  that  they  were  not  liable  except  b 
such  cases  is  stated  by  Lyndwoody  who  also  expressly  sajs, 
that  the  old  means  of  compelling  the  reparation  of  the 
church  was  either  by  excommunication  of  particular  parties, 
or  by  placing  the  whole  parish  under  interdict  (a). 

AW  the  common  law  authorities,  with  the  exceptioo  of 
Thursfield  v.  Jones,  support  the  doctrine  that  the  church 
rate  is  to  be  made  by  the  parishioners  in  vestry,  and  that  it 
is  only  in  the  case  of  their  not  attending  that  the  church- 
wardens, then  representing  the  whole  parish,  are  empowered 
to  make  the  rate:  Y.  B.  Tr.  44,  E.S(/>),  Jeffrey's  case(f), 
Met  hold  V.  IVhmid),  Anon,{e),  per  Lord  Tenterden  C.  J.  ia 
Cockburn  v.  Harvey  (f),  Wayte  v.  German  (g),  Com.  Dig. 
Esglise(G.2),  Pierce  V,  P rouse {h),  Rogers  v.  Davenant(i)j 
Anon,  (ft),  Roberts  s  case  (/),  Wkeler  v.  Lambert  (w),  Grow 
V.  The  Rector  of  Hornsey  (w),  Dawson  v.  Wilkinson  (o\ 
Northwaite  v.  Bennett  (p).  In  JRex  v.  Wilson  (q),  where 
the  Court  refused  a  mandamus  to  churchwardens  to  make 
a  rate,  they  observed,  '*  You  cannot  call  upon  the  church- 
wardens to  make  a  rate;  you  can  only  call  upon  them  to 
hold  a  vestry  meeting  for  that  purpose."     There  is  also 


(«)  Lib.  i.  De  Officio  Archi- 
Hiaconi,  fol.  28  (ed.Par.),  fol.  39 
(ed.  Lend.) 

(b)  Fo.  J  8,  pi.  IS. 

(c)  5  Rep.  66,  b. 

(d)  1  Rol.  Abr.  393  ;  4Via.Abr. 
Churchw.  A  %  pi.  3,  4. 

(e)  Poph.  197. 
(/)2B.&  All.  797,799. 
(g)  2  Show.  Ul. 

(A)  Salk.  165;  vid.  an/e,  p.  479. 
S.C.  uoiD.  Hawkins  v.  Ltfonf  Con- 


sett,  Prac.  Spir.  Courts,  414. 

(j)  1  Mod.  194,  237 ;  S.Ci 
Mud.  8;  S.  C  Anon,  Freem.  286. 

{k)  I  Mod.  79. 

(/)  Hell.  61;  &C.  GodoI.EccL 
Law,  148. 

(m)  3  Keb.  533;  &  C  BacAbr. 
Churchw.  (A.) 

(n)  1  Ilagg.  Con.  Rep.  188. 

(o)  Ca.t.Hard«r.  381;  Andr.U- 

Ip)  2  C.  &  M.  316;  4  Tjfr.  236. 

{q)  5D.&R.  602. 


AFT£R  MICHAELMAS  TERM,  IV  VICT. 

3  Degative  authority  of  the  best  writers  on  ecclesiastical 
w,  none  of  whom,  with  the  exception  of  Degge,  speak  of 
zh  a  power:  J i/liffe  Vdrerg.  {a),  Gibs.  Cod.  (6),  Prid. 
lurchward.  (c).  The  form  of  the  rate  also,  which  men- 
ns  the  assent  of  the  parishioners  (d),  is  a  strong  authority 

the  subject.  In  Archbishop  Cranmer^s  work,  entitled 
'farmatio  Legum  Ecclesiasticarum(e)  (which  was  prepared 
9Ut  the  time  of  the  Reformation,  but  never  received  the 
iction  of  a  law),  he  suggests  that  where  the  church  should 
|uire  repairs,  and  the  churchwardens  should  not  have 
fficient  funds  for  the  purpose,  they  should  be  empowered, 
nritb  the  consent  of  four  of  the  graver  parishioners,*'  to 
pose  a  rate  upon  the  parish — a  proposal  that  would 
ve  been  quite  unnecessary,  if  the  churchwardens  had  at 
It  time  the  power  to  make  a  rate  of  their  own  authority. 
Oughton^s  Ordo  Judiciorum,  there  is  a  collection  of  forms 
proceedings  against  parties  for  not  paying  church  rate, 
d  in  every  instance  it  is  stated  that  the  rate  was  made  by 
s  parishioners,  or  by  the  churchwardens  and  the  majority 

the  parishioners (/).  In  Cltjt's  Entries (g)  there  is  a 
ecedent  in  prohibition  to  the  ecclesiastical  court  in  a 
it  for  church  rate,  where  it  appeared  that  the  rate  was 
ide  by  only  a  few  parishioners  {per  pauculos  parochianos). 
The  authorities  relied  upon  by  the  other  side  have  but  little 
plication  to  the  question.  The  statutes  of  Circumspect^ 
aiis  and  Ne  rector  prosternat  may  be  important  to  shew 
s  obligation  of  parishioners  to  repair  the  church;  but 
e  question  here  is,  how  that  obligation  is  to  be  enforced. 
egge  is  the  only  writer  who  broaches  the  doctrine  con- 
aded  for  before  the  case  of  Thursjield  v.  Jones,  and  he  ex- 
esses  his  opinion  very  doubtfully;  all  the  other  authori- 
\s  that  have  been  cited   on  the  other  side  rely  on  that 


485 


1840. 


{a)  Page  455. 

{b)  Page  196,  2d  edit. 

CO  Page*  77,  78,  edit.  Tyrzo. 

[d)  See  Burn's  Eccl.  Law,  tit. 

lurch,  ix.  13;  Prid.  Cliurcliw.  by 

rrw.  87;  Rog.  Eccl.  L.  993. 


(e)  As  to  this  work  vid.  per  Sir 
W,  Scott  in  Hulchins  v.  Deniiioe, 
1  Hag.  C.  Rep.  173. 

(/)  Vol.  ii.  pp.  292,  325—500. 

Ig)  Tit.  Prohibitio  (3),  p.  581. 
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case,  which  amounts,  however,  to  nothing  more  than  a 
mere  obiter  dictum,  thrown  out  when  a  rule  to  shew  cause 
why  a  prohibition  should  not  issue  was  granted.  Gaudem 
V.  Selbj/  cannot  be  a  binding  authority  on  this  Court,  who 
will  consider  themselves  in  the  same  position  as  if  deciding 
upon  a  motion  for  prohibition  in  that  very  case;  and  the 
case  itself  contains  no  cited  authority  to  support  the  doc- 
trine laid  down  in  it.  The  report  of  the  ecclesiastical 
commissioners  only  shews  that  the  opinion  was  entertained 
by  some  learned  persons,  but  that  it  was  anything  but  an 
established  doctrine.  The  statute  10  Anaef  c.  11,  gives  no 
fresh  powers  to  churchwardens. 

The  second  question,  as  to  the  power  of  the  commoo  law 
courts  to  issue  prohibition  in  this  case  must  be  argued 
upon  the  supposition  that  the  rate  is  illegal  and  void;  not 
merely  irregular,  but  a  positive  nullity,  over  which  the  ec- 
clesiastical courts  have  no  jurisdiction.  It  is  said  that  the 
only  method  of  impeaching  the  decision  in  the  spiritual 
court  is  by  appeal;  if  that  were  so,  the  appeal,  before  the 
statute  24  Hen,  S,  c.  12,  would  have  been  to  the  Court  of 
Rome  (a),  so  that  the  Pope  would  have  had  to  decide  upon 
the  legality  of  a  tax  imposed  upon  the  subjects  of  the  realm 
without  their  consent.  It  was  to  prevent  such  evils  that 
the  writ  of  prohibition  was  framed,  and  it  always  issued 
where  the  ecclesiastical  courts  exceeded  their  jurisdiction. 
Rogers  v.  Davenant  is  an  authority  precisely  in  point;  in 
that  case  a  church  rate  had  been  made  by  ecclesiastical 
commissioners;  it  was  equally  called  a  church  rate  witli  the 
present,  but  the  temporal  courts  prohibited  the  ecclesias- 
tical courts  from  enforcing  it,  thereby  deciding  upon  its  va* 
lidity.     The  question,  by  whom  a  valid  church  rate  may  be 


(tt)  A  question  having  been 
raised,  as  to  whether  an  appeal  to 
Rome  was  forbidden  by  any  ear- 
lier statute,  the  Attorney  General, 
on  u  subsequent  day,  referred  to 
the  following  as  the  only  statutes 


bearing  on  the  subject,  and  aone 
of  them  prohibiting  such  appeaJ; 
25  Edw.  S,  St  6 ;  27  Edm.  3,  st.  1, 
c.  1 ;  38  Edw,  3,  St.  2 ;  13  Rick.  2, 
St.  2,  c.  2  ;  16  Rkh,  2,  c.  5. 
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18  in  fiict  part  of  the  common  law;  though  the 
on  law  courts  may  not  have  any  power  to  enforce  the 

s  rules  for  grantmg  prohibition  are  well  laid  down  in 
Dig.  Prohibition  (F  1).  There  are  innumerable  in- 
m,  besides  Rogers  v.  Davenant  and  Pierce  v.  Prouse, 
I  the  temporal  courts  have  granted  prohibition  in 
ri  connected  with  church  rate:  RoL  Abr.  Prohibition 
Rebow  V.  Bicker  ton  (a)  f  Blank  v.  Newcomb{b),  Cham- 

CMae(c),  jinon.{d)f  Husly  v.  Cas$ock{e\  Woodward's 
f),Anon.(g),ibe3e  cases  are  sufficient  to  shew  that  the 
»ral  courts  will  interfere  in  such  matters  where  they 
ccasion  for  so  doing.      So  in  other  matters  which 

fiicie  are  clearly  of  ecclesiastical  jurisdiction;  as  in  a 
CD  of  churchwarden's  accounts;  fVainwright  v.  Bag^ 
h),  and  in  questions  concerning  the  validity  of  mar- 
,  Harrison  v.  BurweU{i),  Anon{k),  Hicks  v.Harris{l), 
f  ▼•  Boyle  {m).  So  in  a  suit  concerning  pews  in  a 
b,  Bytrty  v.  Windus{jn).  In  Blacket  v.  Blizard{o) 
^ockburn  v.  Harvey  (p)  the  question  was  also  concern- 
church  rate,  aud  prohibition  went;  however,  it  will  be 
that  these  two  cases  turned  upon  the  construction  of 
eBf  but  it  is  not  very  easy  to  draw  any  sound  distinction 
18  respect  between  statutes  and  the  common  law,  as 
tter  is  supposed  to  have  been  founded  on  statutes.  It 
nake  no  difference  in  fact  whether  a  church  rate  con- 
lea  the  provisions  of  a  statute  or  of  the  common  law,  in 
*  case  the  temporal  courts  will  interfere  by  prohibition. 
le  cases  cited  on  the  other  side  are  all  distinguishable.   In 


Bimb.  81. 
Holt,  594. 
Nqy,  136. 
13  Mod.  416. 
Comb.  132,  148. 
3  Mod.  211;   1  Salk.  164; 
.132;  Consett,  Prac.  App. 

7  Mod.  139. 

9  Stra.  974 ;  2  Barnard  .421; 


Cunn.  33;  Andr.  11,  n.;  7  Mod. 
308. 

(t)  Vaugh.  206. 

(k)  2  Mod.  3U. 

(/)  Comb.  200;  19  Mod.  35. 

(m)  3  Mod.  164;  Comb.  72. 

(n)  5  B.  &  C.  1 ;  7  D.&  R.  564. 

(d)  9  B.  &C.851;  4  M.  &  K. 
641. 

(/O  2  B.  &  Ad.  797. 


CASE  IS  THE  EXCHEQUER  CHAMBER, 

au  o<  ttea  titiere  was  a  sood  msoo  «  fa  j  the  prohibition  should 
"^^^^      be  FcfiHC^.    In  /<i/  T.  Hm£chim%  the  partj  f»  ho  applied  for  the 
Y.  prokibcbc-*  had  ^vbcniixcd  to  the  trial  in  the  ecclesiastical 


coort.  aac*  the  appbcaticNi  was  not  made  till  after  sentence. 
In  Simrhm  t.  Bartom  the  ecclesiastical  conrt  had  come  to  t 
rii^hc  deckfioii.  The  mics  laid  down  in  Vhadron  v.  Harr'u 
and  Bmck  t.  AmaAi$^  and  the  Amomymous  case  io  Mank 
have  no  application  to  this  case.  In  Bridgmans  case  the 
prohibitioo  did  so  to  the  Adiuiraltj,  although  the  cause  re- 
latins  to  a  ship  was  prima  facie  within  their  jurisdictioo. 
Ci/pletf*  case  was  a  question  concerning  the  taking  the  sa- 
crament, which  was  one  purely  of  ecclesiastical  law;  and  b 
that  case  also  the  ecclesiastical  court  had  come  to  a  right 
decision.  So  also  in  Jmxom  %,  Byrom.  Gwdlan  v.  Gill^u 
a  suit  for  a  legacj,  for  which  no  remedy  lies  at  common 
bw.  In  Lemam  %,  Gomlijf^  the  prohibition  went,  in  a  salt 
concerning  churchwardens*  accounts,  which  is  one  of  eccle- 
siastical jurisdiction.  In  Iftlsou  v.  APMaih,  Rex  v.  Colt- 
ridge,  and  Z^'f  case,  the  matters  were  indisputably  of  ec- 
clesiastical cognisance,  and  there  was  nothing  to  shew  thit 
the  spiritual  court  had  exceeded  its  jurisdiction.  Prohibi- 
tion was  refused  in  Jeff'rey's  case  and  Paget  v.  CrumptoK, 
because  the  temporal  courts  considered  the  rate  a  good 
one,  and  therefore  a  6t  subject  for  ecclesiastical  cogni- 
sance; in  Chesterton  v.  Farlar  no  step  bad  been  taken  bj 
the  court  against  which  prohibition  was  sought;  Ex  parte 
Smyth  turned  upon  a  point  of  practice  in  the  ecclesiastical 
court,  with  which  the  temporal  court  would  not  interfere. 
In  Griffin  v.  Ellis  the  rate  was  good  on  the  face  of  it,  and 
the  ground  of  objection  to  it  was  one  that  would  have 
made  it  voidable  only,  not  void  and  a  nullity  ab  initio,  as 
it  is  contended  the  rate  is  in  this  case,  and  so  shewn  to  be 
on  the  face  of  it.  In  Camden  v.  Home  it  is  express!/ 
stated  in  the  judgment  that  the  reason  for  refusing  the  pro- 
hibition was,  that  the  inferior  court  had  come  to  a  right  de- 
cision. In  Blunt  V.  Harwood  the  prohibition  would  hare 
gone,  on  the  ground  that  the  rate  was  bad,  if  the  libel  had 
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>t  been  amended.  It  may  not  be  easy  to  draw  the  line^ 
it  wherever  it  is  drawn,  this  rate  being  a  nullity  on  the 
ce  of  it,  must  fall  within  it. 

Sir  W.  W,  Follett  in  reply.  There  is  no  reason  for  the 
pposition  that  the  obligation  to  repair  the  churches  was 
losferred  to  the  parishioners  from  the  clergy  by  any 
urpation  on  their  part;  no  time  at  least  can  be  shewn 
ben  io  England  this  obligation  did  not  exist  as  at  present, 
is  at  all  events  as  ancient  as  the  times  of  Canute  (a).  It 
not  to  be  supposed  that  this  obligation  is  peculiar  to  the 
w  of  England ;  it  appears  to  have  been  the  law  of  Scot- 
ndt  of  France,  and  indeed  of  many  parts  of  Europe; 
Wilk.  Cone,  (i),  Undenbrogiuis  Cod.  Leg.  Ant.  (c), 
fericourt,  Loix  Ecclesiastiques  des  Francois  (c/).  Van  Espen 
18  Ecclesiasticum  {e). 

The  only  question  then  is  how  this  legal  obligation  can 
i  enforced,  and  though  the  proceedings  by  ecclesiastical 
nsures  may  be  still  in  force  against  individuals  refusing  to 
»ncur  in  making  a  necessary  rate,  that  by  no  means  proves 
at  the  churchwardens  have  not  the  power  contended  for, 
bere  the  majority  of  the  parish  contumaciously  refuse  to 
^form  their  duty.  The  church  building  acts  shew  that 
ch  an  authority  on  the  part  of  the  churchwardens  is  not 
iknown  to  the  law.  The  leading  distinction  between  the 
esent  case,  and  those  relied  upon  by  the  other  side,  has 
sen  already  pointed  out,  viz.  that  here  the  rate  is  made 
r  necessary  repairs,  a  distinction  recognised  in  the  judg- 
ents  in  Pearce  v.  Hughes{f)  and  Tann  v,  Owen  (g).  In 
e  case  cited  from  the  Year-books  there  was  a  custom  set 
ly  which  brought  the  question  within  the  jurisdiction  of 


[«)  Ancient  Laws  and  Institutes, 

blifthed  by  the  Record  Commis- 

m,  vol.  i.  p.  411 ;  vol.  ii.  p.  540; 

Spelm.  Cone.  121. 

[h)  P.  608. 

(c)  P.  688. 

(<0  P.  640.  cd.  1719. 


(e)  Pars.  2,  s.  2,  tit.  1 ;  c.  6,  § 
26,  vol.  i.  p.  638. 

(/)  3  Hagg.  Con.  R.  10, 16. 

(g)  Consist.  Lond.  June  6, 1834. 
Month.  Law  Mag.  Pt.  2^  p.  86, 
90. 
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1S40.  the  temporal  courts*  In  Roberts* s  case  the  question  vis, 
as  to  re-edifying  the  seats,  which  is  not  necessarily  a  chai]^ 
upon  the  church- rate.  In  Ri^en  v.  Datenant{a)  it  appears 
that  the  commission  had  been  issued  by  the  ecclesiastial 
court,  and  not  by  the  bishop,  though  in  his  name ;  this 
therefore  was  an  attempt  on  the  part  of  the  ecclesiastical 
court  to  raise  a  rate  by  their  own  anthority,  which  was  a 
manifest  excess  of  their  jurisdiction.  Miller  v.  Palmer  {b) 
is  an  exptess  authority  that  churchwardens  are  liable  to 
civil  proceedings  for  neglect  of  repair. 

With  regard  to  the  second  point,  if  the  position  contended 
for  on  the  other  side  is  correct,  it  must  follow  that  io  etery 
case  which  is  properly  within  the  jurisdiction  of  the  eccle- 
siastical court,  if  they  make  any  mistake  either  in  law  or 
fact,  the  common  law  courts  may  at  once  prohibit  them 
from  proceeding  with  it.  That  a  question  as  to  the  validity 
of  a  church  rate  is  a  matter  of  ecclesiastical  jurisdiction 
cannot  be  disputed ;  how  then  can  it  be  said  that  there  is 
any  excess  of  jurisdiction  in  the  spiritual  courts  entertaioing 
and  deciding  upon  soch  a  question.  Among  the  grounds 
given  by  the  judges  A.  d.  1605,  for  issuing  prohibition, 
which  have  been  before  cited,  it  is  said,  '*  Prohibitions 
do  not  import  that  the  ecclesiastical  courts  are  aliud  than 
the  king's,  or  not  the  king's  courts ;  but  do  import  that 
the  cause  is  drawn  into  aliud  examen,  than  it  ought  to 
be(c).*'  And  this  is  the  only  true  reason  for  issuing  prohi- 
bition, which  cannot  apply  to  such  a  case  as  the  present. 
T*he  jurisdiction  of  the  spiritual  courts  to  decide  upon  the 
validity  of  a  church  rate,  is  not  even  taken  away  by  53  G.  3, 
c.  127,  in  cases  where  a  power  of  enforcing  the  rate  is  there 
gi\*en  to  the  justices;  R.  v.  MHnrow{d).  The  cases  with 
regard  to  prohibition  in  the  older  reports  are  not  always 
very  intelligible ;  and  it  even  appears  that  in  some  cases, 
where  it  is  stated  by  one  reporter  that  the  prohibition  went, 
another  states  that  it  was  refused :  the  cause  of  this  discre- 

(fl)  1  Mod.  194;  «  Mod.  8.  (c)  2  Inst.  602. 

(b)  1  Curt.  Eccl.  R.  540.  {d)  5  Mau.  &  S.  248. 
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ptncy  appears  to  be,  that  the  case  was  reported  in  the  1340. 
first  instance  when  the  rule  nisi  for  the  prohibition  was 
granted,  and  then  again  upon  the  argument  for  making  the 
rule  absolute ;  this  appears  in  Manners  case  {a),  in  which, 
according  to  Moore,  the  prohibition  was  granted,  and 
according  to  Crohe  refused ;  this  difference  is  pointed  out 
and  eiplained  in  Harrison  v.  Burwell(b).  The  same  state 
of  fiicts  occurs  in  ParsovCs  case('c)  and  in  WoodtvareTs 
Gase(c().  If  the  ecclesiastical  court  is  wrong  in  deciding 
the  present  rate  to  be  valid,  it  is  at  most  a  mistake  in  law, 
and  therefore  clearly  the  proper  case  for  an  appeal,  and  not 
for  a  prohibition;  per  Eyre  C.  J.  in  Home  v.  Camden  (e); 
Xhiffinv.Ellisif). 

Cur,  adv,  vulL 

TiNDAL  C.  J.,  in  Hilary  vacation  (February  8th,  1841), 
delivered  the  following  judgment  of  the  Court. 

This  case,  which  has  been  brought  before  us  by  writ  of 
error  from  the  Court  of  Queen's  Bench,  involves  two  ques- 
tions of  considerable  importance;  first,  whether  the  church- 
wardens of  a  parish,  after  a  rate  for  the  necessary  repairs  of 
the  parish  chnrch  has  been  proposed  by  them  to  the  pa- 
rishioners at  a  vestry  meeting  duly  convened  for  that  pur- 
po8e»  and  has  been  refused  by  a  majority  of  the  parishioners 
there  assembled,  can,  of  their  own  sole  authority,  at  a  sub- 
sequent time,  by  themselves,  and  not  at  any  parish  meeting, 
impose  a  valid  rate  on  the  parishioners ;  and  the  second 
question  is,  whether,  if  a  rate  be  so  made,  and  proceedings 
be  taken  by  the  churchwardens  in  the  ecclesiastical  court 
to  enforce  its  payment,  a  court  of  common  law  can  issue  a 
writ  of  prohibition  to  the  spiritual  court  to  stay  such  pro- 

(a)  Moo.  907;  5.  C.  Cro.  El.  Woodward  v.    Mackpeth,  Comb. 

ass.  132;    S,  C,  nom.    Woodward  v. 

{b)  Vaugh.  306,  247,  248.  Makepeace,  1  Salk.  164. 

(c)  Co.  Lit.  235  a,    cited    in  (e)  2  H.  Bl.  536. 

Vaugh.  948.  (/)  3  P,  &  D.  398. 

{d)    3  Mod.  211;  S.  C.   num. 
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ceedings.  And  we  are  all  of  opinion,  on  these  questions, 
that  the  church  rate,  made  under  the  circumstances  and  in 
the  manner  before  stated,  is  illegal  and  void,  and  that  a 
prohibition  to  the  spiritual  court  may  be  well  and  properly 
issued. 

In  order  to  open  the  grounds  and  reasons  of  our  answer 
to  the  6rst  of  these  questions,  it  will  be  necessary  to  ex- 
plain, in  the  first  place,  the  nature  of  the  legal  obligation 
by  which  the  inhabitants  of  every  parish  are  compellable  to 
repair  and  keep  in  repair  the  fabric  of  the  parish  church ; 
and,  in  the  next  place,  the  mode  prescribed  by  law  for  car- 
rying such  obligation  into  effect ;  from  the  consideration  of 
which  points  it  will  be  seen  at  once,  and  by  necessary  in- 
ference, whether  the  church  rate  now  under  discussion  is  a 
legal  and  valid  rate,  or  the  contrary. 

And  we  are  all  of  opinion  that  the  obligation  by  which 
the  parishioners,  that  is,  the  actual  residents  within,  or  the 
occupiers  of  lands  and  tenements  in,  every  parish,  are  bound 
to  repair  the  body  of  the  parish  church  whenever  necessary, 
and  to  provide  all  things  essential  to  the  performance  of 
divine  service  therein,  is  an  obligation  imposed  on  them  by 
the  common  law  of  the  land.  That  such  obligation  is  not 
grounded  on  the  force  of  the  general  ecclesiastical  law  is 
manifest  from  this,  that,  by  the  authority  of  all  the  writers 
on  the  general  canon  law,  the  repairs  of  the  whole  of  the 
parish  church,  both  the  body  and  the  chancel,  fall  upon  the 
rectors  or  owners  of  the  tithes,  except  that  by  custom  in 
some  countries,  part  falls  upon  the  parishioners,  {f^an  E$pen^ 
Jus  Ecclesiasticum  Universum(a),  De  Reparandis  Ecclesiis; 
Lyndivoodiji),)  Whereas,  in  England,  to  use  the  words  of 
Johannes  de  Alhona,  in  his  commentary  on  the  Legatine 
Constitution  of  Olhobon  {c),  passed  in  the  year  1268,  "  By 
the  common  custom  of  England,  the  repair  of  the  uave  of 
the  church,  in  which  the  lay  parishioners  sit,  falls  upon  the 


(a)  Pars  II.  sec.  II.  tic.  I.  cap. 
VI.  Vol.  2,  p.  635,  ed.  Lovan. 
(6)  P.  i3,  note  A-. 


(c)  Tit.  De  Domibus  Ecciesia- 
rum  Reficiendis,  Ljiidw.  Const. 
Leg.  p.  1 12,  Ox.  ed. 
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parithioners  themselves ;  but  the  repair  of  the  chancel  falls 
on  the  rector;*'  or  again,  according  to  Lyndwood{a),  **  by 
cuatoin"  (that  is,  by  the  common  law)  ''  the  burthen  of 
leparation,  at  least  of  the  nave  of  the  church,  is  transferred 
npon  the  parishioners.*'  No  trace  can  be  found  in  any  of 
our  books  of  an  obligation  on  parishioners  to  repair  the 
parish  churches  throughout  the  whole  of  the  realm  less 
wide  and  extensive  than  this.  And,  as  to  the  antiquity  of 
this  obligation,  the  case  cited  in  argument  from  the  Year 
Book,  44Edw.St  fo.  18,  whilst  it  establishes  the  fact  that 
church  rates  were  made  by  the  parishioners  at  so  early  a 
period  as  the  year  1370,  does  at  the  same  time,  by  a  plea 
therein  contained  of  a  custom  from  time  immemorial  within 
the  particular  parish  to  levy  the  amount  of  the  rate  on  each 
parishioner  by  distress,  necessarily  carry  back  beyond  the 
time  of  legal  memory  the  obligation  of  the  parishioners  to 
make  a  rate  upon  themselves  for  the  reparation  of  the  pa- 
rish church ;  and  such  a  custom,  existing  beyond  the  time 
of  legal  memory,  and  extending  over  the  whole  realm,  is  no 
other  than  the  common  law  of  England.  The  same  position 
is  laid  down  by  Holt  C.J.  (6):  ''  By  the  civil  and  canon 
hiw/'  he  says,  **  the  parson  is  obliged  to  repair  the  whole 
church,  and  is  so  in  all  Christian  kingdoms  but  in  England ; 
for  it  is  by  the  peculiar  law  of  this  nation  that  the  pa- 
rishioners are  charged  with  the  repairs  of  the  body  of  the 
church/'  In  which,  however,  he  is  incorrect  in  limiting  the 
custom  to  England,  as  it  extended  undoubtedly  to  some 
other  countries  in  Europe.  The  same  doctrine  is  laid  down 
in  Ayliffe*8  Parergon,  455,  a  work  of  high  authority. 

Such  then  being  the  law  of  the  land,  it  follows,  as  a 
necessary  consequence,  that  the  repair  of  the  fabric  of  the 
church  is  a  duty  which  the  parishioners  are  compellable  to 
perform ;  not  a  mere  voluntary  act,  which  they  ma^  per- 
form or  decline  at  their  own  discretion;  that  the  law  is 
imperative  upon  them  absolutely,  that  they  do  repair  the 
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(a)  P.  53. 
VOL.  IV. 


(6)  Hawkita  v.  Rous,  Carth.  360;  Holt,  13D. 
K  K 


CASE  IK  TH£  EXCHEQUEB  CHAMBEEj 

church ;  not  binding  on  them  in  a  qualified  limited  manner 
only,  that  they  may  repair  or  not,  as  they  think  fit ;  and 
that,  where  it  so  happens  that  the  fabric  of  the  cbnich 
stands  in  need  of  repair,  the  only  question  upon  whicb  the 
parishioners,  when  convened  together  to  make  a  rate»  ctn 
by  law  deliberate  and  determine  is,  not  whether  they  will 
repair  the  church  or  not  (for  upon  that  point  they  are  con« 
eluded  by  the  law),  but  how  and  in  what  manner  the  com^ 
mon  law  obligation,  so  binding  them,  may  be  beat  and  most 
effectually,  and  at  the  same  time  most  couYeniently  and 
fairly  between  themselves,  performed  and  carried  into  effect 
The  parishioners  have  no  more  power  to  throw  off  the  bur* 
then  of  the  repair  of  the  church,  than  that  of  the  repair  of 
bridges  and  highways :  the  compelling  of  the  performance 
of  the  latter  obligation  belonging  exclusively  to  the  tern* 
poral  courts,  whilst  that  of  the  former  has  been  exercised 
usually,  though  perhaps  not  necessarily  exclusively,  by  the 
spiritual  courts  from  time  immemorial.  Now  all  the  autho- 
rities agree,  and  there  has  been  no  difference  on  this  point 
at  the  bar,  that  there  is  one  mode  of  carrying  the  law  into 
effect,  and  that  the  usual  and  ordinary  mode,  which  is  free 
from  all  possible  exception,  viz.  that  the  churchwardens, 
whose  duty  it  is  to  raise  the  money  for  the  repair  of  the 
church,  and  to  make  the  repairs,  should  convene  the  pa- 
rishioners together  by  due  notice,  and  that  the  majority  of 
those  who  are  so  assembled  should  make  an  order  for  a 
rate,  which  will  bind  the  whole  parish.  Such  order  is,  as 
was  said  by  the  three  judges  (  Wyndham,  Atkynt  and  EUis), 
**  in  the  nature  of  a  bye-law,"  which  the  greater  part  of  the 
parish  can  make ;  '^  and  to  this  purpose  they  are  a  corpora- 
tion ;"  Rogers  v.  Davenant  {a).  And  this  course  of  proceed- 
ing was  well  known,  in  other  instances,  to  (he  common  law. 
For  long  before  any  statutory  remedies  were  provided  for 
the  reparation  of  highways  and  bridges,  or  sea  walls,  in  the 
maintenance  of  which  the  public  had  a  common  interest, 
the  inhabitants  of  parishes  and  townships  and  districts,  who 

(a)  1  Mod.  Eep.  194. 
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vere  bound  by  law,  or  custom,  or  prescription,  to  keep 
bem  in  repair,  had  the  power  of  raising,  and  were  accus- 
Mned  to  raise,  the  necessary  funds  for  those  purposes  by 
D  order  or  bye-law  made  by  themselves.  In  the  case  from 
bs  Year  Book  (a)  already  referred  to,  Kirton,  one  of  the 
iidgea,  says,  *'  there  is  a  custom  through  the  whole  coun- 
ty, which  the  law  calls  bye-law,  i.  e.  by  assent  of  neigh- 
oufs  to  levy  a  sum  to  make  a  bridge,  a  causeway,  or  a  sea 
nH;  and  by  their  assent  to  assess  each  neighbour  at  a 
■aa  certain,  for  which  they  may  distrain/'  And  it  is  ob- 
iooa  that  the  power  of  making  a  bye-law  by  the  majority 
^  bind  the  rest  must  have  been  incident  to  the  obligation 
D  repair;  for  without  it  the  obligation  itself  could  not 
a?e  been  carried  into  effect.  Upon  the  same  ground  also 
be  power  of  making  bye-laws  is  incident  to  corporations 
ggregate,  io  order  to  carry  into  effect  the  object  and  pur- 
oaea  for  which  they  are  created.  Lord  Coke  lays  it  down 
ipressly,  in  the  Chamberlain  of  London^ s  case  (6),  that  the 
ihalHtants  of  a  town  may,  without  any  custom,  make  ordi« 
ances  or  bye-laws  for  the  reparation  of  the  church  or  high- 
rayt,  or  of  any  such  thing  which  is  for  the  general  good  of 
le  pnblic ;  and  in  such  cases  the  greater  part  shall  bind 
le  whole  without  any  custom.  And  the  case  before  cited 
twi  the  Year  Book  furnishes  an  indisputable  authority  that 
le  power  of  assessing  a  rate  upon  themselves  by  the  ma- 
Mity  of  the  parishioners,  assembled  at  a  meeting,  for  re- 
airing  their  church,  must  have  been  a  power  that  existed 
em  time  immemorial.  No  one,  however,  disputes  the 
ilidity  of  a  rate  so  imposed,  and  certainly  no  question  has 
eeo  raised  upon  its  validity  before  us ;  all  concurring  in 
pinion  that  such  a  rate  is  good,  and  that  the  payment  of 
ich  man's  proportion  thereof  might  be  enforced  by  a  suit 
I  the  ecclesiastical  court.  As  little  difference  of  opinion 
ieei  as  to  the  validity  of  a  rate  imposed  by  the  church- 
afdena  alone,  where  a  meeting  of  the  parishioners  has 
duly  convened  in  vestry  for  the  purpose  of  making 

(c)  44  Ed.  3,  f.  18.  (6)  5  Rep.  6S  a. 
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nSe,  Iwt  vWfe  momt  of  the  parishioners  have  ihov^bt 
iz  to  U3£mA  amd  express  an  opinion ;  for  in  this  state  of 
i  n'Bwrwf  f  I  the  cboffchwardensy  who  may  be  assumed  to 
be  fanAxmen  tfaemselTes,  do  in  effect  constitute  the  ma- 
^orirT,  cc,  moce  properly  speaking,  the  whole  of  the  pa* 
who  are   assembled   in  vestry;   and,  therefore, 
the  principle  above  laid  down,  they  must  have  aa- 
thontr  to  Innd  the  absent  parishioners.     But  the  rate  in 
<l«eiboe,  npoo  the  validity  of  which  our  judgment  is  de- 
nnodrd,  varies  in  most  important  particulars  from  both  the 
preceding  cases;  and  the  question  to  be  resolved  with  re- 
spect to  that  rate  is,  whether,  after  a  meeting  has  been  dolj 
coovened,  and  certain  of  the  parishioners  have  attended, 
and  the  majority  of  those  viho  so  attend  have  refused  to 
make  any  rate  for  the  necessary  repairs  of  the  parish  churcb| 
the  churchwardens  have  authority,  by  themselves,  and  not 
at  the  meeting  at  which  the  refusal  took  place,  but  at  a 
subsequent  time,  to  make  a  rate  that  shall  be  binding  on 
the  parish.    Such  a  power,  if  it  could  be  shewn  to  exist  by 
custom  in  any  particular  parish,  might  indeed  seem,  in  its 
own  nature,  not  to  be  unreasonable ;  as  it  would  amount  to 
no  more  than   a   mode  of  carrying  into  complete  effect, 
through  the  means  of  a  public  officerj  the  performance  of 
that  duly  which  is  cast  upon  the  parishioners  by  the  general 
law  of  the  land,  after  they  had  themselves  refused  or  n^- 
lected  to  take  upon  them  the  primary  method  provided  bj 
the  law,  that  of  taxing  themselves  at  a  parish  meeting;  ob- 
serving, at  the  same   time,  that,  if  any  objection  should 
arise  as  to  the  necessity  of  the  rate,  the  amount  of  the  rate, 
or  the  liability  of  any  of  the  persons  rated,  all  those  ques- 
tions might  be  afterwards  raised  and  determined  in  the  spi- 
ritual court.     There  is,  however,  no  suggestion  in  this  case 
of  the  existence  of  any  such  custom;  and  the  only  question 
is,  whether  the  defendants  below,  the  churchwardens,  can 
bring  forward  any  authority  or  argument  that  such  power  is 
vested  in  the  churchwardens  by  the  general  law  of  the  land. 
Now  the  authorities  which  have  been  referred  to,  and  whicb 
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ire  all  that  can  be  found  in  the  books  in  support  of  that 
proposition,  appear  to  be  inapplicable  to  the  present  case, 
uid  overbalanced  by  those  which  are  produced  on  the 
other  side.  In  fact,  there  is  but  one  single  common  law 
•othority  cited  in  support  of  the  affirmative  of  this  position ; 
and  that  is  the  dictum  of  the  Court  in  the  case  in  I  Ventr.  (a), 
VIS* ''  that  the  churchwardens  (if  the  parish  were  summoned 
and  refused  to  meet,  or  make  a  rate)  might  make  one  alone, 
for  tbe  expenses  of  the  church,  if  needful ;  because  that,  if 
the  repairs  were  neglected,  the  churchwardens  were  to  be 
cited,  and  not  the  parishioners."  That  this  is  an  obiter 
dictum  of  the  Court  only,  and  not  a  resolution  or  judgment 
upon  the  point,  is  evident  from  this,  that  a  rule  was  granted 
to  shew  cause  why  a  prohibition  should  not  go  in  that  case ; 
and  it  is  left  uncertain  whether  the  prohibition  issued  or 
not.  And  it  is  this  dictum  which  gives  occasion  to  the 
•everal  passages  inserted  in  the  various  text  writers  to 
which  reference  was  made ;  viz.  Watson's  Clergyman's  Law, 
Wood's  Institutes,  Bacon's  Abridgement,  and  the  other 
abridgements  referred  to  at  the  bar.  These  various  repe- 
titions, derived  from  the  same  source,  cannot  raise  the 
authority  of  the  proposition  itself  higher  than  that  which  it 
originally  possessed.  And,  with  respect  to  the  case  in 
VeniriSf  which  is  at  best  extremely  short  and  unsatisfactory, 
it  is  by  no  means  inconsistent  with  the  statement  in  that 
case,  that  the  rate  made  by  the  churchwardens  was  made  at 
the  very  meeting  at  which  the  majority  refused  their  assent ; 
a  circumstance  which  might  give  rise  to  a  very  different 
conclusion,  and  on  which  an  observation  will  afterwards  be 
made.  It  is  also  to  be  remarked  that  Sir  Simon  Degge,  in 
his  Parson's  Counsellor,  mentions  it  only  as  his  own  pri* 
vate  opinion  that,  if  the  parishioners  refuse,  the  churchwar- 
dens may  make  a  rate  alone.  "If  the  parishioners,"  he 
says,  ^  when  they  come  together  at  such  meeting  refuse  or 
neglect  to  join  in  making  such  assessment,  or  refuse  to 
meet,  I  conceive  the  churchwardens,  having  just  cause  for 

(a)  l\  367,  (January,  1633,> 
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such  assessment,  may  proceed  alone;**  and  in  the  third 
edition  of  his  work,  in  l681|is  added,  for  the  first  time, 
^'  but  some  are  of  opinion  that  the  churchwardens  cannot 
proceed  alone,  but  must  compel  the  parishioners  to  do  it 
by  ecclesiastical  censure.  Ideo  quaere;"  thus  affording  a 
very  strong  inference  that  he  placed  no  great  reliance  oo 
the  soundness  of  his  former  position.  The  authority  of 
Ayliffe,  in  his  Parergon  (a),  is  directly  opposed  to  it ;  and, 
without  referring  particularly  to  the  several  cotninon  law 
authorities  which  have  been  brought  in  review  before  us, 
it  may  be  sufficient  to  say  that  the  weight  of  such  authori- 
ties appears  to  us  to  be  strongly  in  favour  of  the  plaintiff 
below.  With  respect  to  the  case  of  Gaudem  v.  Selby{b\ 
decided  before  Sir  William  Wynne,  on  an  appeal  to  the 
Court  of  Arches  in  the  year  17999  ^^^  which  has  been 
much  relied  upon  by  the  counsel  for  the  churchwardens, 
one  observation  that  arises  is,  that  the  church  rate  in  that 
case  was  made  by  the  churchwardens  at  the  same  vestry 
meeting  which  had  been  duly  summoned,  and  at  which  it 
had  been  refused  by  the  majority  of  the  parishioners  there 
present ;  a  fact  which  forms  a  most  important  distinction 
between  that  and  the  present  case.  The  churchwarden  in 
that  case  required  a  rate  at  a  larger  sum,  and  a  majority  of 
the  parishioners  present  refused  it  for  that  sum,  though  they 
were  willing  to  grant  it  for  a  smaller;  and  the  churchwarden 
nevertheless  made  the  rate,  against  the  consent  of  the  ma- 
jority, for  the  larger  sum.  We  do  not  enter  into  the  dis- 
cussion whether  a  rate  so  made  by  the  churchwardens,  at 
the  parish  meeting  where  the  parishioners  were  then  met, 
would  have  been  valid  or  not ;  or  how  far  such  case  may  be 
analogous  to  that  of  the  members  of  a  corporation  aggre- 
gate, who,  being  assembled  together  for  the  purpose  of 
choosing  an  officer  of  the  corporation,  the  majority  protest 
against,  and  refuse  altogether  to  proceed  to  any  election ; 
in  which  case  they  have  been  held  to   throw  away  their 

(fl)  P.  455.  the  Brainlree  Church-rate  ca$e,  by 

(6)  1  Curt.  £cc.  Rep.  894,  and     Johnson,  109. 
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ote0|  and  the  minority,  who  have  performed  their  duty  by 
otiog,  have  been  held  to  represent  the  whole  number.  It 
t  obvious,  indeed,  that  there  is  a  wide  and  substantial  dif* 
irence  between  the  churchwardens  alone,  or  the  church- 
'«rdena  and  minority  together,  making  a  rate  at  the  meeting 
r  Che  parishioners  where  the  refusal  takes  place,  and  the 
barcbwardens  possessing  the  power  of  rating  the  parish  by 
Minaelves  at  any  future  time  however  distant.  It  is  unne- 
caamy  however  to  discuss  this  point,  as  the  facts  of  the 
ireaent  case  do  not  bring  it  before  us ;  it  is  sufficient  to 
qr»  whilst  we  give  no  opinion  upon  it,  we  desire  to  be  un-* 
leralood  as  reserving  to  ourselves  the  liberty  of  forming  an 
^pillion  whenever  the  case  shall  occur. 

Upon  the  whole,  therefore,  with  respect  to  the  question 
int  raised,  we  are  of  opinion,  for  the  reasons  above  given, 
bat  the  present  rate  is  illegal  and  void. 

The  second  question  therefore  arises,  viz.  whether  a 
K>art  of  common  law  has  the  power  to  prohibit  the  eccle- 
liaatical  court  from  proceeding  to  enforce  this  rate ;  which 
'ate,  for  the  purpose  of  raising  the  present  question  before 
It,  must  be  assumed  to  be  illegal  and  void.  The  first 
{round  of  objection  urged  against  the  issuing  of  the  pro- 
libition  in  this  case  was,  that  by  the  statute  13  Edw»  1, 
tomtnonly  called  Circumspect^  agatis,  the  ecclesiastical 
courts  have  sole  and  exclusive  jurisdiction  upon  the  ques« 
ion  of  the  repairs  of  churches.  That  statute  orders  the 
emporal  courts  not  to  interfere  with  the  bishops  or  clergy, 
'when  they  hold  plea  in  court  christian  of  such  things  as 
ft  mere  spiritual ;"  and  the  statute  then  proceeds,  amongst 
dhtr  articles  which  are  enumerated,  to  enact  thus :  ^*  Item, 
f  prelates  do  punish  for  leaving  the  churchyard  unclosed, 
»r  for  that  the  church  is  uncovered,  or  not  conveniently 
lecked ;  in  which  cases  none  other  penances  can  be  en- 
oined  than  pecuniary."  And,  after  mentioning  other  ins- 
tances, the  statute  concludes,  **  In  all  cases  afore  rehearsed 
be  spiritnal  judge  9hall  have  power  to  take  knowledge, 
ketwithstanding  the  king's  prohibition." 
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Now,  upon  the  construction  of  this  statute  no  doubt  has 
ever  been  raised  or  can  exist,  but  that  the  spiritual  court 
has  power  and  jurisdiction,  by  ecclesiastical  censures,  to 
compel  the  churchwardens  to  perform  their  duty  in  relation 
to  the  repairs  of  the  church  ;  to  compel  the  parishioners  to 
perform  their  duty  in  providing  the  means  to  make  such 
repairs ;  and,  after  a  legal  rate  has  been  imposed,  to  com- 
pel each  individual  to  contribute  the  sum  assessed  upon 
him.  But  the  case  before  us  is  neither  the  case  of  a  pro- 
ceeding by  the  spiritual  court  against  churchwardens  for 
not  causing  the  church  to  be  repaired,  nor  of  a  proceeding 
of  the  spiritual  court  against  parishioners  who  have  refused 
to  join  in  making  a  rate,  nor  of  a  proceeding  agaiost  the 
individuals  named  in  a  rate  which  has  been  made  by  the 
churchwardens  and  parishioners.  It  is  a  proceeding  insti- 
tuted in  the  spiritual  court  to  enforce  the  payment  of  a 
rate  made  by  the  churchwardens  alone,  and  without  the 
parishioners,  not  made  in  vestry,  nor  at  the  time  for  which 
they  had  been  convened  and  had  neglected  or  refused  to 
attend  ;  and  the  question  is,  whether  the  spiritual  court 
having  admitted  the  libel  of  the  churchwardens  to  proofs 
that  is,  in  effect  having  decided  upon  the  validity  of  such 
rate,  the  libel  itself  shewing  upon  the  face  of  it  that  the 
rate  is  a  nullity  at  the  common  law,  the  queen's  writ  of 
prohibition  may  issue.  And  we  are  all  of  opinion  that  in 
such  a  case  the  writ  of  prohibition  well  lies.  And  this 
opinion  we  ground,  as  well  upon  the  consideration  that  it 
falls  within  one  of  those  classes  of  cases  which  are  univer- 
sally admitted  to  form  exceptions  from  the  jurisdiction  of 
the  spiritual  court,  although  the  original  subject-matter  of 
the  cause  is  itself  undoubtedly  within  such  jurisdiction,  as 
also  upon  the  authority  of  numerous  decisions  in  the 
courts  of  Westminster  Hall,  in  cases  which  cannot  be  dis- 
tinguished in  principle  from  the  present. 

The  first  and  largest  class  of  cases  in  which  prohibitions 
have  been  granted  by  the  queen's  courts  at  Westminster,  is, 
wh^re  a  plain  and  manifest  excess  of  jurisdiction  has  ap- 
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cared  to  have  been  claimed  or  exercised  by  the  ecclcsias- 
ical  court;  and  it  is  under  this  head  of  exception  that  the 
»reaeDt  case  will  be  founds  if  not  directly  yet  by  necessary 
mplication,  to  range  itself.    The  others  are  founded  on 
he  general   principle   that,  notwithstanding  the   subject* 
natter  is  of  ecclesiastical  cognisance,  the  party  would  re- 
:em  some  wrong  or  injury  by  the  course  of  proceeding  in 
be  ecclesiastical  court,  or  be  deprived  of  some  benefit  or 
idvantage  to  which  the  common  or  statute  law  would  have 
iotitled  him.     One  class  of  those  cases  is,  where   such 
x>urt  is  proceeding  to  try  a  matter  which  is  triable  only  by 
the  common  law;   as  a  custom,  prescription,  or  modus. 
Another,  where,  in  a  case  of  spiritual  cognizance,  a  colla- 
teral question  arises  which  is  not  properly  of  spiritual  cog- 
nisance ;  in  which  case  the  courts  of  common  law  oblige 
them  to  admit  such  evidence  as  the  common  law  would 
allow;  Breedon  v.  Gill  (a):  as  when,  for  example,  a  lease 
is  offered  to  be  proved  in  an  ecclesiastical  court,  and  is 
rejected  because  by  their  law  two  witnesses  are  required ; 
or,  for  the  same  reason,  where  the  fact  in  dispute  is  the 
payment  of  a  legacy.    Another,  where  the  spiritual  court 
tikes  upon  itself  the  construction  of  statute  law,  and  de- 
cides contrary  to  the  construction  which  is  put  upon  the 
statute  by  the  temporal  courts.     And,  lastly,  another  class 
of  exceptions,  which  seems  to  apply  itself  more  closely  to 
the  case  before  us ;  namely,  that — the  spiritual  courts  being 
always  bound  to  declare  the  common  law  when  it  becomes 
necessary  to  declare  it,  in  the  same  manner  as  the  common 
law  courts  would  do — when,  as  in  the  present  instance,  the 
very  groundwork  and  foundation  of  the  proceedings  of  the 
spiritual  court  is  the  holding  of  a  supposed  church  rate  to 
be  a  valid  rate,  which,  upon  the  construction  of  a  court  of 
common  law,  is  held  to  be  no  rate  at  all ;  in  such  case,  in 
order  to  prevent  the  conflict  which  would  arise  from  a  de- 
dsion  taking  place  one  way  in  the  spiritual  court,  and  the 
opposite  way  in  the  courts  of  common  law,  the  prohibition 

(a)  1  Ld.  Rayiq.  219,  222. 
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is  allowed  to  go :  Lord  C.  J.  Eyre^s  judgment  in  Home  r. 
Camden  {a),  and  the  judgment  of  Lord  Ellenborough  C.J. 
in  Gould  v.  Gapper  (/>).  The  spiritual  court  has  not  only 
undoubted^  but  even  exclusive  jurisdiction  to  inquire  into 
and  to  decide  upon  the  necessity  of  the  repair  of  the  fabric 
of  the  parish  church ;  and,  in  the  exercise  of  such  jorisdic* 
tion,  that  court  may,  perhaps^  be  able  to  compel  the  church- 
wardens to  raise  the  money  by  a  rate,  or  may  punish  the 
parishioners  who  wilfully  refuse  either  to  join  in  such  rate 
or  pay  their  respective  proportions  when  regularly  and 
legally  assessed  upon  them;  yet  they  cannot  proceed  to 
enforce  the  payment  of  that  which,  although  called  a  rate 
upon  the  libel,  shews  that  a  burthen  has  been  imposed 
on  the  parishioners  by  persons  who,  under  the  circum** 
stances  which  attended  the  making  of  it,  had  no  authority 
to  impose  it  upon  the  principle  of  the  common  law. 

As  to  the  decided  cases,  it  appears  that  prohibitions 
have  been  granted  where  the  ecclesiastical  court  is  pro- 
ceeding to  compel  a  person  to  contribute  to  the  repair  of  a 
parish  church  as  an  inhabitant,  whose  land  in  the  parish  is 
on  lease ;  Jeffrey^s  case  (c) ;  or  where  a  person  is  charged 
in  the  parish  where  he  inhabits  in  respect  of  land  out  of 
it(d);  or  where  a  man  who  takes  a  standing  in  the  market 
in  one  parish,  but  dwells  in  another,  is  sued  for  repairs  of 
the  church  of  the  former  parish  (e) ;  or  where  one  is  rated 
in  respect  of  land  for  ornaments  (/);  or  where  the  rate  is 
on  some  of  the  inhabitants  only  (g) ;  or  where  the  suit  is 
to  enforce  an  ancient  rate,  made  some  time  before,  and 
which  had  been  made  originally  by  commissioners  of  the 
ecclesiastical  court.  Blank  v.  Nexocomh  (A) ;  or  where  the 
bishop*s  commissioners  made  a  rate,  and  the  suit  was  to 
enforce  it,  Rogers  v.  Davenant  (i) ;  or  where  the  rate  wad 


(fl)  2  H.  Bl.  533. 
(6)  5  East,  370. 
(c)  5  Rep.  67  b. 
{d)  17  Vin.  Abr.  tit.  Prohibition 
H.  pi.  4. 
(e)  3  Roll.  Abr.  Prohibition  H. 
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(/)  2  Roll.  Abr.  Prohibition  K. 
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{g)  Ibid.  pi.  10. 

\h)  19  Mod.  327. 
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sade  by  the  churchwardens  without  calling  together  the 
^ariahioners ;  or  for  a  parish  rate  for  making  and  repairing 
.  parish  organ,  Anonymous  {a).  In  all  these  and  many 
(ther  cases  the  prohibition  was  allowed  to  issue,  although 
ID  one  doubts  but  that  the  whole  subject-matter  of  church 
ates,  and  the  enforcing  of  them,  is  within  the  jurisdiction 
if  the  spiritual  court.  In  all  these  cases,  too,  the  same 
ligament  would  have  applied  which  has  been  urged  in  the 
maent  case  before  us,  viz.,  that  the  objection  is  a  proper 
natter  of  appeal,  and  not  of  prohibition;  for  that  it  is  not 
to  be  assumed  that  the  ecclesiastical  court  will  do  wrong. 
MTfaat  real  distinction^  indeed,  can  be  made  between  a  rate 
that  is  held  to  be  void  on  the  ground  of  its  being  imposed 
by  the  bishop's  commissioners,  and  a  rate  that  is  imposed 
bj  the  mere  authority  of  the  churchwardens? 

One  argument  has  been  urged  in  the  course  of  the  dis- 
cussion before  us,  to  which  we  think  it  right  to  advert.  It 
has  been  said,  that  to  allow  the  enforcement  of  church 
rates  to  be  a  matter  of  sole  and  exclusive  jurisdiction  of 
the  spiritual  court,  and  at  the  same  time  to  allow  the  pro- 
hibition to  issue,  is,  in  effect,  to  take  away  all  power  of 
compelling  the  parishioners  to  repair  the  parish  church. 
Bat  it  is  obvious  that  the  effect  of  our  judgment  in  this 
case  is  no  more  than  to  declare  the  opinion  of  the  Court 
that  the  churchwardens  have,  in  this  instance,  pursued  a 
course  not  warranted  by  law;  and,  consequently,  all  the 
powers  with  which  the  spiritual  court  is  invested  by  law  to 
compel  the  reparation  of  the  church  are  left  untouched. 
If  that  court  is  empowered  (as  is  stated  by  Lyndwood{b)  and 
other  ecclesiastical  writers)  to  compel  the  churchwardens 
to  repair  the  church  by  spiritual  censures ;  to  call  upon 
them  to  assemble  the  parishioners  together  by  due  notice 
to  make  a  sufficient  rate;  to  punish  such  of  the  parishioners 
tB  refuse  to  perform  their  duty  in  joining  in  the  rate  by  ex- 
communication, that  is,  since  the  statute  of  53  Geo.3,c.l27> 
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by  imprisonment,  and,  under  the  same  penaltyj  to  compel 
each  parishioner  to  pay  his  proportion  of  the  church  rate ; 
the  same  power  will  still  remain  with  the  spiritual  court, 
notwithstanding  the  decision  of  this  case.  The  extent  and 
nature  of  those  powers  not  being  now  before  us,  it  would 
be  at  once  unnecessary  and  improper  to  give  any  opinion 
upon  them.  It  is  sufficient  to  say  that  all  that  we  decide 
by  this  judgment  is,  that  the  rate,  as  it  appears  upon  the 
face  of  the  libel,  is  illegal,  as  being  made  without  compe- 
tent authority;  and  that  a  prohibition  ought  to  go  to  restrain 
the  spiritual  court  from  proceeding  to  enforce  it;  and  for 
these  reasons  we  think  the  judgment  of  the  court  below 
must  be  affirmed. 

A.  Judgment  affirmed. 


IN  THE  QUEEN* S  BENCH. 


Tueidm/t 
Nov.  lOM. 

Cattle  or  goods 
in  the  actual 
use  of  a  party 
cannot  be  dis- 
trained da- 
mage feasant. 


G.  Field  v.  G.  Adames,  H.  Adambs  and  others. 

X RESPASS.  The  first  count  was  for  a  common  assault. 
The  second  stated  that  the  defendants,  on  &c.,  with  force 
and  arms  Sac.,  seized,  took  and  distrained  divers  goods  and 
chattels,  to  wit,  one  mare^  one  gelding,  and  two  sets  of  har- 
ness of  the  plaintiff  of  great  value,  to  wit  &c.,  and  then  took 
the  said  mare  and  gelding  from  and  out  of  a  certain  cart 
to  which  they  were  then  attached  and  harnessed,  and  in 
which  they  were  then  being  worked  and  used  by  the  said 
plaintiff*,  and  then  drove  and  led  away  the  said  mare  and 
gelding,  with  the  said  sets  of  harness  thereon  respectively, 
and  impounded  the  said  mare,  gelding  and  harness,  and 
kept  and  detained  the  same  so  impounded  for  a  long  space 
of  time,  to  wit,  for  the  space  of  five  days  then  next  follow- 
ing, and  until  the  said  plaintiff,  in  order  to  obtain  possession 
of  the  same,  was  forced  and  obliged  to  and  did  necessarily 
pay  a  certain  sum  of  money,  to  wit,  &c. 

Plea,  by  three  of  the  defendants  to  the  first  count,  not 
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guilty,  and  by  defendant  G.  Adames  and  two  of  the  other  de- 
fendants to  the  same,  that  defendant  G.  Adames^  at  the  time 
when  &C.  was  lawfully  possessed  of  a  close  &c.,  and  that 
just  before  the  time  in  the  first  count  mentioned,  to  wit  &c., 
two  certain  horses  and  two  sets  of  harness  were  wrongfully 
in  the  said  close  of  defendant  G.  Adames,  in  which  &c.,  doing 
damage  to  defendant  G.  Adamesihere,  whereupon  defendant 
G*  Adames,  and  the  said  two  other  defendants,  as  his  servants 
Sec,  seized  and  took  the  said  horses  &c.,  in  the  said  close 
of  defendant  Adames  so  doing  damage  therein  as  aforesaid, 
as  m  distress  for  the  said  damage ;  and  the  defendant  G. 
Jidames  and  the  said  two  other  defendants,  as  his  servants 
Sec,  were  then,  to  wit  &c,,  about  to  lead,  drive  and  carry 
away  the  said  horses  and  harness  out  of  the  same  close  in 
which  &c.,  to  a  certain  common  pound  in  the  county  afore- 
said, within  the  hundred  where  the  said  distress  was  taken, 
to  impound  the  same  there  and  to  keep  the  same  impounded 
until  defendant  G.  Adames  should  be  reasonably  satisfied  for 
the  said  damage  so  done  by  the  said  horse  8cc.  as  aforesaid,  as 
it  would  have  been  lawful  for  the  said  defendant  G.  Adames 
and  the  said  two  other  defendants  to  do  for  the  cause  afore* 
said,  and  because  the  plaintiff  afterwards,  and  just  before 
the  said  time  when  &c.,  in  the  first  count  mentioned,  to  wit, 
on  &c.,  unlawfully  interfered  with  and  interrupted  the  said 
three  defendants  in  proceeding  with  the  said  distress,  and 
at  the  said  time  when  &c.,  stayed  and  continued  interfering 
with  and  interrupting  them  as  afol-esaid,  the  said  defendant 
G*  Adames  and  the  said  two  other  defendants,  as  his  servants 
&c.  (molliter  manus  imposuerunt). 

Plea,  by  all  the  defendants  to  the  second  count,  a  justifi- 
cation for  a  distress  damage  feasant,  similar  to  that  con* 
taiued  in  the  introductory  part  of  the  above  plea. 

Issue  joined  on  the  ''  not  guilty." — Replication,  to  the 
plea  by  defendant  G.  Adames  and  the  two  other  defend- 
ants (viz.  to  the  first  count)  that  one  of  the  said  horses 
and  one  of  the  said  sets  of  harness  in  the  said  plea  men- 
tioned were,  at  the  time  of  the  seizing  thereof  as  a  dis- 
tress, as  in  that  plea  mentioned,  a  horse  and  set  of  harness 
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of  the  plaintiff,  and  then  under  his  personal  care^  and  were 
then  being  actually  used  by  the  plaintiff,  and  that  the  other 
of  the  said  horses  and  the  other  set  of  harness  in  that  plea 
mentioned  were,  at  the  time  of  the  seizing  thereof  as  a  dis^ 
tress,  as  in  that  plea  mentioned,  a  horse  and  set  of  harness 
of  one  Edward  Field,  and  were  then  in  the  actual  possesi- 
sion  of  the  said  E.  Field,  and  under  his  personal  care,  and 
were  then  being  used  by  the  said  E.  Field,  whareupoo 
the  plaintiff  in  his  own  right,  and  as  the  servant  fee.  of  JEL 
Fieldf  did  interfere  with  and  interrupt  the  said  defendant  6« 
Adames  and  the  two  other  defendants  in  proceeding  with 
the  said  distress,  and  stayed  and  continued  interfering  with 
and  interrupting  them,  as  in  that  plea  mentioned,  as  it  was 
lawful  for  him  to  do  for  the  cause  aforesaid  &c,  Verifi* 
cation. 

Replication  to  the  plea  by  all  the  defendants  (viz.  to  the 
second  count),  that  the  said  cattle,  goods  and  chattels  in 
the  declaration  mentioned,  at  the  said  time  when  tec, 
were  in  the  actual  possession  of  the  plaintiff,  and  under  bis 
personal  care,  and  were  then  being  actually  used  by  him. 
Verification. 

Rejoinder  to  the  replication  to  the  plea  by  defendant 
G.  Adames  and  the  two  other  defendants,  that  the  said 
one  horse  and  set  of  harness  in  the  said  replication  alleged 
to  have  been,  at  the  time  of  the  seizing  thereof  as  a  distress, 
as  in  the  said  first  plea  mentioned,  in  the  actual  possession 
of  the  plaintiff,  and  under  his  personal  care,  and  actually 
used  by  him ;  and  the  said  other  horse  and  set  of  harness 
in  the  said  replication  alleged  to  have  been,  at  the  time  of 
the  seizing  thereof  as  a  distress,  as  in  the  said  first  plea 
mentioned,  in  the  actual  possession  of  £.  Field,  and  under 
his  personal  care,  and  used  by  the  said  E.  Field,  were,  and 
each  and  every  of  them  was,  respectively  then  so  in  the  pos- 
session and  under  the  care  of  the  plaintiff  and  of  the  said 
E,  Field  respectively,  for  the  purpose  of  being  and  were 
and  each  of  them  was  respectively  then  so  used  by  them 
the  plaintiff  and  E.  Field  respectively  wrongfully  in  the 
close  of  defendant  G.  Adames,  in  which  tic.,  doing  the  da- 
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to  defendant  G.  Adames  there  as  mentioned  in  the 
"13131  plea*    Verification. 

Rejoinder  to  the  replication,  to  the  plea  to  the  second 
<MiaDt|  aimilar  to  the  last. 

Demurrer  to  both  rejoinders. 

PeacQckf  in  support  of  the  demurrer.  The  first  question 
in  thia  case  is,  whether  the  goods,  being  in  the  actual  pos- 
session and  use  of  the  plaintiff,  were  liable  to  be  distrained 
damage  feasant;  in  Storey  v.  Robinson  {a),  which  was  an 
action  of  trespass  for  an  assault  and  false  imprisonment, 
and  for  seizing  and  leading  away  the  plaintiff's  horse  upon 
wbich  be  was  riding,  it  was  decided  that  the  distress  could 
not  be  supported,  and  Lord  Kenyon  there  said,  **  If  it  were 
permitted  to  a  party  to  distrain  a  horse  whilst  any  person 
is  ridiog  him,  it  would  perpetually  lead  to  a  breach  of  the 
peace;*'  the  present  case  is  within  that  principle. 

G.  Tt  White  contrd.  It  is  stated  in  Gilbert*s  Law  of  Dis- 
tresses (ft),  '*  all  chattels  whatever  are  distrainable  damage 
feasant,  it  being  natural  justice,  that  whatever  doth  the 
injury  should  be  a  pledge  to  make  compensation  for  it, 
therefore  all  chattels  are  liable  to  make  satisfaction  for  the 
trespass  by  tbeni  committed,  and  hence  it  is  that  the  uten- 
sils of  a  man's  trade,  stacks  of  corn,  and  the  horse  on  which 
a  man  rides,  are  distrainable  damage  feasant;  and  the  horse 
may  be  led  to  the  pound  with  the  rider  on  him."  In 
Wagstaff  V,  Clack  {c)  it  is  said,  a  horse  may  be  distrained 
damage  feasant,  although  he  is  led  by  a  person  at  the  time. 
In  Co.  Lit.  47  a,  it  is  said,  "  If  ferrets  and  nets  in  a  warren 
be  taken  damage  feasant  it  is  good,  but  if  they  are  in  the 
hands  of  a  man  they  cannot  be  distrained,  any  more  than  a 
horse  on  which  a  man  is;"  so  that  it  would  appear  the  dis- 
lioctioQ  is,  that  goods  to  be  privileged  from  distress  must 
be  in  the  manual  occupation  of  a  party.  In  Bac.  Abr.  tit* 
Distress,  (F)i  it  is  said,  *^  If  men  are  rowing  upon  my 
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(a)  6  T.  R.  138. 
(6)  P.  38,  Sd  ed. 


(c)  Har.  Dig.  947,  Distress,  (2d  sd.) 
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1840.        water  and  endeavouring  with  their  nets  to  catch  fish,  in  my  i 
several  piscary,  I  may  take  their  oars  and  nets,  and  detain « 
them  as  damage  feasant,  to  stop  their  further  fishing;**  andfe 
he  cites  Reynell  v.  Champernaon  (a).     Here  it  lies  upon  th^ 
plaintiff,  who  seeks  to  defeat  the  common  law  right  of  disr--i. 
tress,  to  bring  his  case  within  the  exception;  it  appeiry 
from  the  facts  stated,  that  he  was  not  riding  the  horse  at 
the  time,  and  the  case  therefore  does  not  fall  within  Stonj 
v.  Robifison{h).    Again,  the  replication  to  the  plea  by  C. 
Adames  and  the  two  other  defendants  to  the  first  count  tt 
bad,  for  not  stating  the  horse  and  set  of  harness  of  E.  FitU 
to  have  been  actuallj/  used  by  him.     The  other  allegationi 
in  that  and  the  other  replication  are  not  open  to  this  ob- 
jection.   [Lord  Denman  C.  J.   The  word  actually  is  sur- 
plusage, use  is  actual  use.]     Farther,  the  replications  are 
bad  for  not  averring  that  there  was  danger  of  a  breach  of 
the  peace.    Moreover,  the  rejoinders  contain  a  sufficient  an- 
swer to  the  replications.     In  Storey  v.  Robinson{b\  it  did 
not  appear  that  the  party  was  riding  the  horse  for  the  pur- 
pose of  committing  damage;  here  it  does  so  appear;  it  is 
therefore  within  the  maxim,  volenti  non  fit  injuria. 

Lord  Denman  C.  J. — It  appears  from  Vin.  Abr.  tit. 
Distress  (A),  Damage  Feasant,  that  it  was  laid  down  in  tbe 
7  Edw,  3,  ''  If  a  man  rides  on  my  corn  I  cannot  take  his 
horse  damage  feasant."  The  pleadings  need  not  aver  tbe 
danger  of  a  breach  of  the  peace  in  such  a  case;  it  would 
be  naturally  inferred. 

LiTTLBDALE  and  WiLLiAMS  Js.  coucurrcd. 

Coleridge  J. — ^The  defendant  is  merely  left  to  bis 
remedy  by  action  for  the  trespass. 

J,  Judgment  for  the  plaiDtiflf(c)* 

(a)  Cro.  Car.  228.  cided  at  the  sittings  in  banc  after 

(6)  6  T.  tt.  138.  Easter  term,  1841  (May  10). 

(c)  The  following  case  was  de- 
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Bunch  o.  Kemiiington  and  another. 

3  and  asportavit  of  a  certain  dog,  to  wit,  a  terrier  bitch  of 
I  beating  it  and  tjing  a  cord  round  its  neck,  per  quod  it  died, 
nage  feasant  in  a  close,  of  which  one  E.  H.  G.  was  lawfully 
Bd  seizing  the  said  dog  as  servants  of  £.  H.  G.,  as  a  distress 
damage,  and  leading  it  away  to  a  convenient  and  proper 
lie  purpose  of  there  impounding  it,  according  to  law,  and  for 
of  so  leading  it,  tying  the  said  cord  round  its  neck,  and 
ras  unruly  a  little  beating  it,  as  defendant  lawfully  might  for 
brataid,  &c.  &c. 

Ml:  that  the  said  dog  was,  at  the  time  of  the  seizing  thereof 
iSy  as  10  the  plea  mentioned,  a  dog  of  plaintiff  and  was 
actual  possession  of  one  H.  £.,  then  being  a  son  and  ser- 
plaintiff,  and  was  then  under  the  personal  care  of  and  being 
t  said  H.  B.,  so  being  such  son  and  servant  as  aforesaid, 
smurrer  and  joinder.  The  defendant's  demurrer  books  were 
the  margin — *<The  cause  of  demurrer  is,  that  the  allegations 
cation  are  insufficient  to  exempt  the  dog  from  being  dis- 
alteged  in  the  plea,  and  for  other  causes  specially  assigned.*' 
fit's — "  The  plaintiff  will  rely  on  Storey  v.  Bobinson  and 
nd  on  Field  v.  Adame$  {b), 

support  of  the  demurrer.  "  Being  used"  must  be  taken 
Bubjectam  materiem;  a  dog  may  he  in  use  when  hunting 
iistance  from  its  master  and  out  of  his  sight. 


kUe  contra. 

lAM  (c). 

El.  158. 
ireoediog  case. 


Judgment  for  the  defendant. 

(c)  Lord  Dennutn  C.  J.,  Patteton, 
WUliawa  and  Wightman  Js. 


le  Queen  v.  The  Inhabitants  of  Preston. 

»ea1  against  an  order  for  the  removal  of  Ann  Minto, 
of  Daniel  Minto,  and  her  three  children  from  the 

of  Great  Bolton  to  the  township  of  Preston,  the 
confirmed  the  order,  subject  to  the  opinion  of  this 
►on  the  following  case. : — 

the  hearing  of  the  appeal  the  facts   hereinafter 


V. 


parents,  under  the  statutes  for  passing  Scotch  and 

L  L 


Snturdin/f 
Nov.  28M. 

An  English- 
born  emanci- 
fated  child  of 
rish  parents, 
who  have  no 
settlement,  has 
a  birth  settle- 
ment, and  is 
not  remove- 
able  with  his 
Irish  paupers. 
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1840.         stated  were  admitted,  and  the  only  point  that  was  raised  on 
^^^y^^      the  hearing  of  the  appeal  was,  whether  Daniel  MirUo,  who 

The  Queen  I'l  «.  -r*  11  •• 

^,  was  admitted  to  have  been  bom  m  Preston,  bad  a  birth 

Inhabiiants  of  settlement  there.     Daniel  Minto  was  bom  in  the  township 

Preston.  .  ,  *^ 

of  Preston,  of  Irish  parents,  who  were  both  resident  there 
at  the  time  of  his  birth  and  for  some  years  afterwards,  bot 
they  subsequently  removed  to  Manchester,  where  they  have 
since  dwelt.  Neither  of  them  ever  had  a  settlement  in 
England.  He  married  the  pauper,  Ann  Minto,  at  the  Col- 
legiate church  in  Manchester  in  1832,  and  the  children 
removed  under  the  order  appealed  against  are  the  le^timate 
children  of  Daniel  Minto  and  the  pauper  Ann  Minto.  For 
some  time  after  his  marriage  he  continued  to  reside  in 
Manchester  with  his  wife  apart  from  his  parents,  and  at  the 
end  of  that  time  he  and  his  wife  quitted  Manchester,  and 
went  to  reside  in  Great  Bolton,  where  they  lived  together 
until  about  four  months  before  the  making  of  the  order  of 
removal,  when  he  absconded,  leaving  his  wife  and  family 
chargeable  to  Great  Bolton,  and  they  remained  there  so 
chargeable  until  they  were  removed  under  the  said  order. 
He  did  not  reside  with  his  parents  after  his  marriage.  He 
never  did  any  act  to  gain  a  settlement,  nor  ever  had  a  settle- 
ment in  Preston,  unless  he  was  settled  there  by  his  birth  as 
aforesaid. 

The  respondents  contended  that  Daniel  Minto  was  set- 
tled in  Preston  where  he  was  born.  The  appellants  con- 
tended that  Daniel  Minto,  being  the  child  of  Irish  parents, 
had  not  by  reason  merely  of  his  being  bom  in  Preston  any 
settlement  there,  and  that  he  was  incapable  of  having  a 
birth  settlement. 

If  Daniel  Minto  had  a  birth  settlement  in  Preston,  the 
order  of  sessions  was  to  be  confirmed  ;  if  he  had  not,  then 
that  order  and  the  original  order  of  removal  were  to  be 
quashed. 

Bere  and  Wurtley  in  support  of  the  order  of  sessions. 
The  question  depends  upon  the  construction  to  be  put 
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ipoD  3  &  4  WilL  4,  c.  40,  s.  2  (a),  which  is  substantially  a  1840. 

D-enactment  of  59  Geo.  3,  c.  12,  s.  33.     The  3  8c  4  WilL  4,  "-^-^* 

.  9,  enacts,  that  "  it  shall  be  lawful  for  two  justices  of  the  v. 


,  and  they  are  hereby  authorised  and  required,  upon  In^a^"a»>^  of 
le  complaint  of  the  churchwardens  and  overseers  of  the 
oor  of  any  parish,  township,  or  other  place  maintaining  its 
vm  poor,  that  any  person  bom  in  Scotland  or  Ireland,  or 
1  the  Isle  of  Man  or  Scilly,  hath  become  chargeable  to 
ich  parish,  &c.  by  himself,  or  herself,  or  his  or  her  family, 
>  cause  such  person  to  be  brought  before  them,  and  to 
nmine  such  person,  &c.  touching  the  place  of  the  birth 
r  last  legal  settlement  of  every  such  person,  and  to  inquire 
hether  he  or  she,  or  any  of  his  or  her  children,  hath  or 
ave  gained  a  settlement  in  that  part  of  the  united  kingdom 
died  England;  and  if  it  shall  be  found  by  such  justices 
lat  the  person  so  brought  before  them  was  bom  in  either 
Gotland  or  Ireland,  or  the  Isle  of  Man  or  Scilly,  and  hath 
»t  gained  any  settlement  in  England,  and  that  he  or  she 
ith  actually  become  chargeable  to  the  complaining  parish, 
c  by  himself  or  herself,  or  his  or  her  family,  then  such 
[ttices  shall,  8cc.  cause  such  poor  person,  his  wife,  and 
ich  of  his  or  her  children  so  chargeable,  as  shall  not  have 
lined  a  settlement  in  England  to  be  removed,  &c.  to  Scot- 
nd  or  Ireland,  or  the  Isle  of  Man  or  Scilly,  respectively, 
c.  &c." 

It  is  clear  that  before  the  59  Geo.  3  the  pauper*s  husband 
oold  have  gained  a  birth  settlement  in  Preston :  Hex  v. 
\  Matthew,  Bethnal  Green  {b);  and  Rex  v.  Great  C/ac- 
a  (c)  shews  the  law  not  to  have  been  altered  in  this  respect 
'  that  statute.  Hex  v.  Clacton{c)  decided  that  a  child 
^t  years  old,  bom  in  England  of  Irish  parents,  who  had 
»  aettleraent  in  England,  is  removable  to  the  place  of  his 
rth,  and  is  not  within  59  Geo.  3.  The  mother  in  that 
se,  subsequently  to   the  birth  of  the  pauper,  made   a 

(a)  Continaed  by  7  W.  4,  c.  10,  (6)  2  Burr.  S.  C.  482. 

d  3  &  4  Vict.  c.  27.  (c)  3  B.  &  Aid.  410. 

LL  2 
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1840.        secood  marriage  with  a  person  who  had  a  settlement  in  this 

^^■^      country,  and  the  judgment  of  the  Court  was,  '*  without 

9,  determining  what  might  have  been  the  case  if  the  mother 

Inhabitants  of  jj^j  ^Iso  been  removable  at  the  time,  it  is  clear  here  that. 
Preston. 

she  having  acquired  a  settlement  by  marriage,  the  pauper's 

case  is  to  be  considered  as  if  he  had  no  parent  alive.  Then, 
if  so,  the  clause  in  question  only  applies  to  paupers  who 
are  themselves  born  in  Ireland,  which  he  was  not/'  iZer  v. 
Whitehaven  {a\  Rex  v.  Benett  {b\  and  Rex  v.  CoUingham  (c) 
also  shew  that  the  child  of  Irish  parents  may  gain  a  birth 
settlement  in  this  country.  In  Rex  v*  Benett  (A)  it  was  held 
that,  under  59  Geo.  3,  an  Irish  female  pauper  having  a  bas- 
tard child  bom  in  England,  and  within  the  age  of  nurtmre^ 
may  be  passed  to  Ireland,  but  that  the  child  cannot  be  sent 
with  her,  as  the  act  does  not  authorise  the  removal  of  any 
settled  person.  The  appellants  will  rely  on  Rex  v.  Mile 
End  Old  Town  {d).  There  a  pauper  bom  in  England,  not 
having  done  any  act  to  gain  a  settlement  in  her  own  right, 
and  being  the  daughter  of  Irish  parents,  who  had  gained  no 
settlement,  was,  at  the  age  of  eighteen,  delivered  of  a  bas- 
tard in  her  father's  house  in  England,  where  she  resided  as 
part  of  his  family.  The  mother  of  the  pauper  having 
applied  for  relief  for  the  pauper  and  her  bastard  only,  it 
was  held  that,  under  S  8c  4  Will.  4,  c.  40,  s.  2,  the  pauper 
was  removeable  to  Ireland,  and  not  to  the  place  of  her  birth 
in  England.  I'hey  will  also  rely  on  the  language  of  Pat' 
teson  J.  in  delivering  the  judgment  of  the  Court.  ''  It  is 
true  that  in  the  case  of  Rex  v.  Whitehaven  (a)  the  sessions 
had  quashed  an  order  of  justices  removing  an  Irish  woman, 
pregnant,  and  living  with  her  parents  unemancipated,  to  her 
birth  settlement,  upon  the  ground  (as  appears  by  the  case) 
that  she  ought  to  have  been  sent  with  her  parents  by  a  pass 
to  Ireland,  under  stat.  59  Geo.  3,  c.  12.  s.  33,  which  has  the 

(a)  5  B.  &  Aid.  720;  SX.  1  D.  &  R.  4S9. 

&  R.  384.  id)  4  A.  &  £.  196;  5.  C.  6  N. 

{b)  2  B.  &  Ad.  712.  &M.  581. 
(c)  7B.&C.615;  S.C.I  M. 
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same  expressions,  as  to  the  cliargeability  of  the  father,  as         isio. 
Cbe  statute  3  8c  4  Will.  4,  c.  40,  s.  2,  viz.  "  become  charge-      ^^-'■^'^'^ 
able,  and  by  himself  or  herself,  or  his  or  her  family."     And  i,. 

this  Court  quashed  the  order  of  sessions  upon,  as  it  seems,  Inhabitants  of 
but  little  discussion,  and  with  not  very  much  consideration. 
Upon  that  case  two  things  are  to  be  observed :  first,  that 
the  question,  how  far  the  woman,  circumstanced  as  she  was, 
could  gain  any  settlement  by  birth  was  not  noticed  at  all ; 
vbereas  in  the  case  of  Rex  v.  Leeds  (a)  that  question  was 
considered,  and  it  was  held  that  birth  in  such  a  case  gave 
BO  settlement.'^  It  is  to  be  observed  that  Hex  v.  Clacton  (6) 
is  not  adverted  to  in  that  judgment,  and  that  all  that  is  said 
by  Palieson  J.,  as  also  the  case  of  Rex  v.  Leeds  {a)  itself  had 
reference  to  unemancipated  children.  But  Daniel  Minto, 
Ae  pauper's  husband,  was  emancipated  at  the  time  of 
cfaargeability.  The  words  in  59  Geo.  3,  c.  12,  and  3  &  4 
WiU.  4,  c.  40,  s.  2, ''  if  it  shall  be  found,  &c.  that  he  or  she 
bath  actually  become  chargeable  to  the  complaining  parish, 
ftc.  by  himself  or  herself,  or  his  or  her  family^  then  such 
justices  shall,  8cc.  cause  such  poor  person,  his  wife,  and  such 
of  his  or  her  children  so  chargeable,  as  shall  not  have  gained 
a  settlement  in  England,  to  be  removed  to  Scotland  or  Ire- 
land, &c/'  cannot  apply  to  an  emancipated  child,  who  is  not 
a  member  of  the  parent's  family,  and  whose  chargeability 
therefore  would  not  attach  as  constituting  chargeability  on 
the  part  of  the  parent.  The  distinction  between  emanci- 
pated and  unemancipated  children  will  reconcile  all  the 
eases  on  this  subject.  The  result  is,  that  the  English  bom 
child  of  Irish  parents  gains  a  settlement  by  birth,  but  that 
this  settlement  is  in  abeyance  until  emancipation,  and  that 
he  is,  in  the  event  of  chargeability  during  the  interval,  re- 
moveable  with  his  parents  to  Ireland,  and  that  on  his 
emancipation  the  settlement  is  in  force,  and  he  is  no  longer 
removeable  with  them,  (instances  of  settlement  in  abeyance 
are  to  be  found  in  4  &  5  Wiil.  4,  c.  76,  s.  710  otherwise 

(a)  4  B.  &  Aid.  498.  (6)  2  Burr.  S.  C.  482. 
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1840.        the  consequence  would  be,  that  an  illegitimate  child  born 

^"^^"^^      io  England  of  Irish  parents  would  gain  a  settlement,  and  a 
The  Queen     ...  ,  ., ,  ,  , 

9.  legitimate  child  would  not. 

Inhabitants  of  Cowtiag  conlrA.  Before  the  stot.  59  Geo.  3,  c.  12,  Irish- 
men having  no  settlement  were  in  the  situation  of  anj 
other  foreigners  without  settlement,  and  were  casual  poor, 
relievable  wherever  they  might  be.  This  was  felt  as  a 
grievance,  and  therefore  the  act  passed  to  enable  them  to 
be  removed  to  their  own  kingdom,  but  the  same  act,  s.  33, 
(and  the  language  of  the  late  acts  is  substantially  the  same) 
leaves  their  children  in  the  same  situation  as  to  settlement 
as  their  parents  were  previously,  because  an  inquiry  is  di- 
rected to  be  made  by  the  justices  whether  any  of  his  or  her 
children  hath  or  have  gained  any  settlement  in  any  part  of 
the  united  kingdom  called  England,  which  implies  that 
their  birth  could  not  confer  a  settlement.  The  cases  in 
which  this  point  has  been  considered  have  laid  down  the 
same  principle ;  Rex  v.  Mi/e  End  Old  Town  (a)  and  Rex  v. 
Leeds  (ft),  in  which  last  case  Holroyd  J.  observes,  "  by  the 
act,  if  the  husband  becomes  chargeable  by  himself  or  bis 
family,  he  may  be  removed :  and  it  seems  to  me  that  it  is 
altogether  immaterial,  provided  the  head  of  the  family  be 
bom  in  Scotland,  whether  the  children  be  born  in  England 
or  not.  The  only  exception  is  as  to  those  children  who 
have  gained  settlements  in  England  in  their  own  right." 
What  was  said  by  Patteson  J.  in  Rex  v.  Mile  End  Old 
Town  (a)  was  not  an  obiter  dictum,  but  part  of  a  deliberate 
judgment  of  the  whole  Court,  and  the  construction  there 
put  on  the  3  8c  4  Will.  4,  c.  40,  must  be  taken  to  have  been 
ratified  by  the  legislature,  for  the  statute,  after  it  had  been 
so  construed,  was  continued  by  7  Will,  4,  c.  10,  and  again 
by  3  &  4  Vict.  c.  27.  [Coleridge  J.  You  contend  that  the 
statute  takes  away  the  settlement  which  the  child  had 
viously,  and  that  it  gives  no  other.]     That  is  the  argument*. 

(o)  4  A.  &  E.  196;  S.  C.  5  N.  (b)  4  B.  &  Aid.  498. 

&  M.  581. 


The  Queen 
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Lord  Denman  C.J. — Rex  v.  Clacion{a)  is  in  point,  and 
must  govern  ibis  case.  Though  Rex  v.  Clacton  was  shortly 
argued,  there  is  no  reason  for  saying  that  it  was  not  well  v, 

connidered.    The  circumstances  of  Rex  v.  Leeds  (6)  and  In»»f^'»«°ts  of 
Rex  ▼•  Mile  End  Old  Town  (c)  were  very  different ;  those 
cases  are  not  opposed  to  Rex  v.  Clacton. 

LiTTLEDALB»  Williams  and  Coleriuge  Js.  concurred. 

Order  of  Sessions  confirmed. 

(c)  3  B.  &  Aid.  410.  (c)  4  A.  &  E.  196 ;  S,  C.  5  N.  & 

(6)  4  B.  &  Aid.  498.  M.  581. 


The  Queen  v.  The  Inhabitants  of  Melsonby(^). 

UPON  appeal  against  an  order  of  removal  from  the  town-  j    j 
ship  of  Meisonby,  in  the  North  Riding,  to  the  township  of  1831,  AL 
Bishop  Auckland,  in  the  county  of  Durham,  the  sessions  session'of*'*' 
quashed  the  order,  subject  to  the  opinion  of  this  Court,  premises  as 

-  tenant  from 

upon  the  follownig  case  :  year  to  year, 

In    1823,  the    pauper  gained   a  settlement  in    Bishop  up«n  a/aJ^ing 

^      •%      A  "^  from  Mnrtiii- 

Auc"^'""^-  inas  to  Ma,- 

Iq  January,  1831,  one  Merryxoentlier  was  the  tenant  of  a  tinmas,  at 

the  yearly 

r  .V  *^    .  1    1  1    •        .  XT  X  '"'^"t  of  10/. 

(a)  Decided  dunng  the  term  ^^Nov.  11.)  payable 

half-yearly  at 
May-day  and  Martinmas,  gave  up  the  premises  to  the  pauper,  and  the  landlord  then 
agreed  to  take  the  pauper  as  his  yearly  tenant,  provided  he  would  answer  for  the  cur- 
rent half  year's  rent.  The  pauper  then  entered,  and  continued  to  occupy  till  October, 
18SS.  At  May-day,  1831,  he  paid  5/.  for  the  rent  then  due,  and  at  Martinmas,  1831, 
be  paid  another  bL  for  the  rent  due  up  to  that  time.  lie  continued  in  the  occu- 
pation until  October,  1832,  without  paying  any  more  rent.  He  then  agreed  with  R, 
dmt  R.  should  have  possession,  and  should  take  his  fixtures  at  5/.  and  his  furniture  at 
4L  5s.f  and  should  pay  the  landlord  the  9/.  5s.  for  the  rent  due  since  Martinmas,  1831. 
R,  took  possession,  and  shortly  after  the  landlord  agreed  to  accept  R,  as  tenant,  and 
received  fiom  him  an  undertaking  that  he  would  pay  the  rent  due  from  the  pauper. 
At  Martinmas,  1833,  R,  having  failed  to  pay  that  or  any  subsequent  rent,  the  landlord 
distrained  for  the  whole  amount.  Tlie  distress,  which  consisted  in  part  of  the  fixtures 
and  furniture  transferred  by  the  pauper  to  R.  to  the  value  of  5/.  paid  the  rent. 

Heidy  that  there  had  not  been  a  payment  of  a  year's  rent  by  the  pauper,  so  as  to 
Mtibfy  1  WiU.4f  c.  18,  s.  1. 
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separate  and  distinct  house  and  premises  in  Melsonby,  at 

1^^^^^^     ^^^  yearly  rent  of  10/.,  payable  half-yearly  at  May-day  and 

V.  Martinmas,  which  premises  he  had  occupied  for  some  time 

Inbabitants  of  •  «  •  f 

Mblsombt.     previous,  and  was  then  occupymg  as  tenant  from  year  to 

year.    In  January,  1831,  Menyweather  gave  up  the  pre- 

mises  to  the  pauper,  and  at  the  same  time  the  landlord 

agreed  to  accept  the  pauper  as  his  yearly  tenant  from  Mar- 

timas  to  Martinmas,  at  the  rent  of  10/.,  provided  he  would 

make  himself  answerable  for  the  current  half-year's  rent 

The  pauper  entered  into  the  said  premises  in  January, 
1831,  and  continued  to  occupy  the  same  under  the  said 
agreement  until  October,  1832. 

At  May-day,  1831,  pauper  paid  5L  for  the  half-year's 
rent  up  to  that  time,  having  undertaken  to  pay  both  for  the 
time  in  which  the  premises  were  occupied  by  Alerry weather, 
and  for  the  time  since  he  was  accepted  as  tenant  himself. 

At  Martinmas,  1831,  the  pauper  paid  5/.,  being  the  half- 
year's  rent  due  from  May-day  up  to  that  time. 

In  October,  1832,  the  pauper  agreed  with  one  Rhodes 
to  give  up  to  him  the  possession  of  the  premises.  At  that 
time  the  pauper  had  not  paid  any  rent  that  became  due 
after  Martinmas,  1831,  and  it  was  agreed  between  the 
pauper  and  Rhodes,  that  Rhodes  should  take  the  pauper's 
fixtures  in  the  house  for  the  sura  of  5/.,  and  also  some  fur- 
niture in  the  said  house  at  4/.  5s.,  and  that  in  consideration 
of  the  said  fixtures  and  furniture,  he  should  pay  to  the  land- 
lord the  said  sum  of  9/*  ^s.,  the  price  of  the  said  fixtures 
and  furniture,  for  the  rent  due  from  Martinmas,  1831. 

At  Martinmas,  1831,  the  premises  became  the  property 
of  one  Yotivg.  Shortly  after  Rhodes  took  possession  of  the 
premises  in  October,  1832,  Youtig,  the  new  proprietor, 
agreed  with  the  pauper  and  Rhodes  to  accept  Rhodes  as  his 
tenant,  and  received  at  the  same  time  an  undertaking  from 
Rhodes  that  he  would  pay  the  rent  due  as  aforesaid  from 
the  pauper. 

Up  to  Martinmas,  1833,  no  rent  whatever  was  paid  by 
Rhodes,  and  there  was  then  due  the  half-year's  rent  from 
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MartiomaSi  183 1,  to  May-day,   1832,  and  the  whole  rent        i840. 
from  Maj-day,  1832,  to  Martinmas,  1833.  >^^/^^^ 

At  Martinmas,  1833,  Young  entered  a  distress  upon  the  p. 

premises,  the  same  being  still  in  the  occupation  of  Rhodes,  Inhabitants  of 
for  the  whole  rent,  from  Martinmas,  1831,  to  Martinmas, 
183d,  The  fixtures  in  the  house  were  seized  together  with 
olher  things,  and  all  were  sold  and  produced  sufficient  to 
discharge  the  expenses  of  distress  and  sale,  and  the  whole 
veot  so  distrained  for;  and  which  rent,  after  deducting  the 
said  expenses,  was  accordingly  paid  over  to  Young,  Among 
the  articles  sold  under  the  distress  were  some  which  had 
been  transferred  from  the  pauper  to  Rhodes,  consisting  of 
fixtures  and  furniture,  to  the  value  of  5/.,  but  there  was  no 
evidence  of  the  sum  which  each  of  the  fixtures  or  furniture, 
or  the  whole  together,  produced,  except  the  general  evi- 
dence before  mentioned,  of  there  being  more  than  sufficient 
to  cover  the  rent  and  expenses. 

If  the  Court  should  be  of  opinion  that  a  settlement  was 
gained  in  the  township  of  Melsonby,  under  the  above  case, 
then  the  order  of  sessions  to  be  confirmed ;  if  not,  then  to 
be  quashed. 

Alexander  and  Bliss  in  support  of  the  order  of  sessions. 
The  pauper  gained  a  settlement  in  Melsonby  by  renting  a 
tenement  under  the  1  IVilL  4,  c.  18,  which  enacts,  that  no 
sucb  settlement  shall  be  gained  "  unless  such  house  or 
building  shall  be  actually  occupied  under  such  yearly  hiring, 
in  tbe  same  parish  or  township,  by  the  person  hiring  the 
same,  for  the  term  of  one  whole  year  at  the  least,  and  unless 
the  rent  for  the  same  &c.  shall  be  paid  by  the  person  hiring 
the  same."  He  occupied  for  more  than  a  year,  viz.  from 
January,  1831,  to  October,  1832,  and  he  occupied  under  a 
yearly  hiring.  Neither  of  these  facts  will  be  disputed,  but 
it  will  be  contended  that  the  requirement  of  the  statute  with 
respect  to  the  payment  of  rent  has  not  been  satisfied.  But 
the  pauper  clearly  paid  the  rent  for  a  year.  He  paid  51.  in 
May-day  and  5/.  in  Martinmas,  1831.     It  may  be  said  that 
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J 840.        the  first  5L  was  paid  on  behalf  of  Merryweather,  who  pre- 

J!^^^^C^       ceded  him  in  the  occupation.    But  the  circumstances  under 
The  QuBEv  '^ 

V.  which  the  pauper  succeeded  Merryweather,  with  the  assent 

Inhabitant  of  ^f  jj^^  landlord,  amounted  to  a  surrender  by  operation  of 

law.  Merryweather,  therefore,  was  no  longer  liable  for 
rent  in  respect  of  his  occupation;  the  pauper  became  liable 
for  it,  and  therefore  paid  the  5L  in  May,  1831,  on  bis  own 
account,  and  not  as  agent  of  Mtrryweather,  Even  without 
reference  to  the  5/.  paid  in  May,  1831,  the  pauper  paid 
rent  **  for  the  term  of  one  whole  year" — he  paid  5L  in 
Martinmas,  1831,  and  5/.  for  the  succeeding  half-year, 
through  Rhodes^  his  successor,  to  whom  he  transferred  his 
fixtures  and  furniture  for  the  purpose  of  making  such  pay- 
ment. Whether  the  pauper  gave  Rhodes  money  or  money's 
worth  for  the  purpose,  or  whether  the  landlord  obtained 
the  money  by  distress  or  voluntary  payment,  or  whether  the 
distress  was  regular,  all  these  circumstances  are  immateriah 
The  result  was,  that  the  landlord  received  10/.  for  a 
year's  rent  from  the  pauper,  which  is  all  that  is  essential. 
Rex  V.  Pakejield^a)  will  be  relied  on  to  defeat  this  settle- 
ment. There  the  pauper  hired  a  house  and  lands  from 
Michaelmas,  1832,  to  Micheelmas,  1833,  and  entered  into 
occupation  in  Michaelmas,  1832.  In  July,  1833,  he  as- 
signed to  W.  all  his  stock  and  effects  in  trust  to  cultivate 
the  lands,  to  sell  the  stock,  crops,  &c.  and  to  hold  the  pro- 
ceeds in  trust  to  pay  the  rent,  taxes,  &c.  and  then  to  pay 
creditors.  W.  sold  in  August,  1833,  and  afterwards  paid 
the  rent  out  of  the  produce.  The  pauper,  by  himself  or 
family,  occupied  till  Michaelmas,  1833.  It  was  held,  that 
the  payment  of  rent  was  not  such  as  to  satisfy  the  I  Will.  4, 
c.  18.  But  there  the  pauper  had  previously  parted  with 
his  property  for  the  payment  of  creditors  generally;  here 
the  pauper  had  parted  with  his  property  for  the  specific 
purpose  of  paying  the  landlord,  and  the  landlord  was  a 
party  to  the  arrangement. 

(<i)  4  A.  &E.  612;  S.C.  6  N.  &  M.  16. 
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They  referred   also   to  Rex  v.   Tadcaster  {a),   Rex   v. 

Ormesby{b),  Rex  v.  StotD(c)j  Rex  v.  Ramsgale {d). 

The  Queen 

V. 

R.  Ingham  (with  whom  was  S.  Temple)  contrd,  was  Inhabitants  of 
Stopped. 

Lord  Denman  C.  J. — I  think  Rex  v.  Pakefield{e)  is 
decisive  of  this  case.  The  object  of  the  statutes  upon  this 
branch  of  settlement  was  to  simplify  the  law,  and  this  the 
Stat.  I  WilL4if  c.  18  has  to  a  great  extent  accomplished. 

Williams  J. — 1  am  of  the  same  opinion.  The  sessions 
have  been  perplexed  in  this  case  by  going  into  a  question 
of  constructive  payment,  and  I  think  the  statute  was  in- 
tended to  get  rid  of  such  questions.  The  words  in  the 
statute,  as  to  the  payment  of  rent,  are  intelligible  enough. 
\n  Rex  V.  Pakefield{a\  the  deed  of  assignment  contained 
an  express  provision  that  the  rent  should  be  paid  out  of  the 
proceeds  of  the  pauper's  property,  but  the  Court  would 
not  adopt  the  maxim  **  qui  facit  per  alium  facit  per  se" 
with  respect  to  payment  of  rent  under  this  statute. 

Coleridge  J. — (After  going  through  the  facts  of  the 
case.)  Youngs  the  second  landlord,  had  nothing  to  do  with 
that  part  of  the  arrangement  between  the  pauper  and 
Rhodes,  by  which  the  pauper's  goods  were  transferred  to 
Rhodes  for  the  purpose  of  paying  the  sum  of  Ql.  5s,  When 
the  goods  were  seized  they  were  the  goods  of  Rhodes. 
I  think  it  cannot  be  said  that  there  was  a  payment  of  10/. 
rent  in  this  case  by  the  person  hiring  the  tenement,  so  as 
to  satisfy  the  statute. 

Order  of  Sessions  quashed. 

(m)  4  B.  &  Ad.  703;  S.  C.  1  N.      Rex  v,  Sturion,  6  D.  &  R.  110. 
k  M.  466.  (d)  6  B.  &  C.  712;  5.  C.  9  D. 

(b)  4  B.  &  Ad.  214;  .S.  C.  1  N.      &  R.  688. 

&  M.  27.  (c)  4  A.  &  E.  612;  S.  C.  9  N. 

(c)  4  B.  &  C.  87 ;  S.  C.  noin.      &  M.  16. 


520 


CASES  IN  THE  QUEEN  S  BENCH, 


1840. 


Under  55  Geo. 

dy   C.   68|    8.    %y 

which  enacts, 
that  when  it 
shall  appear, 
upon  the  view 
of  any  two  or 
more  justices, 
that  a  highway 
is  unnecessary, 
they  may  make 
an  order  to 
stop  it  up,  an 
order  stating, 
«  We,  A.  and 
B.  &c.,  having 
viewed  &c.y 
and  it  appear- 
ing unto  us 
that  such  high- 
way is  unne- 
cessary," does 
not  shew  that 
they  acted 
upon  their 
view,  and  is 
therefore  in- 
sufficient. 


The  Queen  v.  Jones  (a). 

1  HIS  was  a  rule  to  shew  cause  why  ao  order  of  justices, 
made  at  special  sessions,  for  stopping  up  a  highway,  under 
55  Geo.  3,  c.  68,  s.  2,  should  not  be  quashed. 

The  order  stated  that  two  justices  for  the  county  of  Car- 
marthen, "having  viewed  a  certain  highway"  (then  followed 
a  long  description  of  the  highway),  "  and  it  appearing  unto 
us  the  said  justices,  that  such  highway  is  unnecessary,  &c. 
we  do  hereby  order  that  the  said  highway  be  stopped 
up,"  &c. 

One  of  the  objections  to  the  order  was,  that  it  did  not 
appear  upon  its  face  that  the  finding  of  the  justices  that  the 
highway  was  unnecessary,  was  founded  on  their  **  view**  of 
it  exclusively,  and  that  the  order  therefore  was  not  good 
under  the  section  above  mentioned,  which  enacts  that, 
"  when  it  shall  appear,  upon  the  view  of  any  two  or  more 
of  the  said  justices  of  the  peace,  that  any  public  highway  is 
unnecessary,  it  shall  and  may  be  lawful,  by  order  of  such 
justices,  or  any  two  of  them,  to  stop  up  such  unnecessary 
highway." 


Adams  Serjt.  shewed  cause,  and  contended  that  the  case 
was  within  Rex  v.  Milverton  (6)  rather  than  Rex  v.  Marqum 

of'  Dowtishire  (c). 

£.  V,  Williams  contr^  was  not  beard. 


Lord  Denman  C.J. —  In  Rex  v.  Milverton{b)  the  words 
**  having  upon  view  found,  and  it  appearing  to  us,"  were 
thought  sufficient  to  shew  that  it  appeared  to  the  justices 
on  the  view  that  the  road  was  unnecessary,  but  in  Rex  v. 
Marquis  of  Dow»shire{c\  where  the  words  were  "having 


(a)  Decided  during  the  term, 
Nov.  11. 
(6)  5  A.  &  E.  0*1;  5.  C.  1  N. 


&  P.  179. 

(0  4  A.&  E.  C98;  S.C,  6  N. 
&  M.  9^ 
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iewed/'  &c.  ''  and  being  satis6ed*'  they  were  not  though         1840. 
ufficient.     I  think  the  words  in  thia  order  arc  not  sufficient.       ^-^n^^^ 
rhe  justices  can  easily  take  the  words  of  the  statute.   In  JRex  ^, 

•  Milverlon(a)  they  did  express  the  sense  of  the  statute.  Jones. 
Vhere  words  equivalent  to  those  in  the  statute  are  used  it 
rill  do,  but  I  think  it  would  be  better  always  to  take  the 
erj  words.  In  Rex  v.  Marquis  of  Dowmhire{b)  we  thought 
be  terms  of  the  order  consistent  with  the  supposition  that 
be  justices  were  satisfied,  quite  independently  of  their  own 
iew,  that  the  road  was  unnecessary,  and  the  present  order 
B  consistent  with  the  same  supposition.  That  case  was 
Duch  considered,  and  is  not  distinguishable. 

Williams  J. — I  am  of  the  same  opinion.  This  case  is 
[Of  eroed  by  Rex  v.  Marquis  of  Downshire  (£).  In  Rex  v. 
VUverton{a)  there  was  mere  surplusage,  which  did  not 
itiate  the  order. 

Coleridge  J. — Both  the  cases  cited  concur  in  establish- 
ng  the  same  point.  It  should  appear  unequivocally  on  the 
ace  of  the  order  that  the  justices  have  viewed,  and  that 
hey  act  upon  their  view.  Proceedings  before  magistrates 
¥ith  respect  to  the  stopping  up  and  diverting  roads  require 
:lo8e  watching,  and,  though  it  would  be  too  technical  to 
loash  an  order  where  the  deviation  from  the  words  of  the 
ttatute  may  be  very  trifling,  yet  we  may  lay  it  down  that 
:he  words  of  the  statute  should  be  kept  very  closely  to. 

Rule  absolute. 

(a)  5  A.  &  £.  841 ;  S.C.  1  N.  (6)  4  A.  ft  £.  698;  S.  C.  6  N. 

hP.  179.  &M.92. 
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HILARY  TERM, 

IS  THE  FOURTH  TEAR  OF  THE  REIGN  OF  VICTORIA.  1841. 


The  Judges  who  osoally  sat  in  Banc  this  Term  were, 
Lord  Desman  C.J.  Patteson  J. 

LlTTLEDALE  J.  COLERIDGE  J. 


In  the  Bail  Court, 
Williams  J. 


Hilary  Term,  4th  Victoria, 
It  is  ordered,  that  a  party  entitled  to  appear  to  a  dedan- 
tion  in  ejectment  may  appear  and  plead  thereto  at  any  time 
after  service  of  such  declaration  and  before  the  end  of  the 
fourth  day  of  the  term,  in  which  the  tenant  is  required  by 
the  notice  to  appear,  in  town  causes;  and  before  the  end  of 
the  fourth  day  after  the  term,  in  which  the  tenant  is  required 
to  appear,  in  country  causes;  and  may  proceed  to  compel  the 
plaintiff  to  reply  thereto,  or  may  sign  judgment  of  non  pros, 
notwithstanding  such  plaintiff  may  not  have  obtained  a  rule 
for  judgment  on  such  service  of  declaration:  and  that  a 
plaintiff,  who  may  have  omitted  to  obtain  a  rule  for  judgment 
within  the  time  prescribed  by  the  present  rules  and  practice, 
shall  be  entitled,  on  production  of  such  plea,  to  an  order  of  a 
judge  for  leave  to  draw  up  a  rule  for  judgment  as  of  the  time 
at  which  such  rule  for  judgment  would  have  been  obtained. 

(Signed)     Denman,  J.  Patteson, 

N.  C.  TiNDAL,  J.  Gurnet, 

Abinger,  J.  Williams, 

J.  LlTTLEDALE,  J.  T.  CoLERIDGS, 

J.  Parke,  T.  Erskine, 

J.  B.  BosANQUET,        W.  H.  Maule, 
E.  H.  Alderson,         R.  M.  Rolfe. 
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1841. 

BroWNELL  V.    BONNEY,  Tuesdai/, 

Jan.  12th. 

Assumpsit  on  a  bin  of  exchange  by  an  indorsee  against  In  nn  action 
the  drawer.     The  plea  traversed  the  notice  of  dishonour,  exchange 
The  cause  was  tried  before  Gurney  B.  at  Guildhall,  after  issue  was 

1  Tk.T      1-  •  1  •  r  '         r  joined  on  a 

last  term,     ^o  direct  evidence  was  given  of  any  notice  of  traverse  of  the 

dishonour,  but  a  witness  proved  that  he  had  a  conversation  "®^*<^®  of  dis- 

^  ...         honour,  the 

With  the  defendant  on  the  subject  of  the  bill  in  question,  only  evidence 

that  he  said  to  the  defendant  "  I  think  you  ought  to  pay  ;"  convJU^ation 
that  the  defendant  replied,  "  I  have  no  other  intention^  and  in  which  the 
do  not  mean  to  avail  myself  of  the  informality  of  the  no-  ^^e  defendant 
ticc."     Upon  the  expression  of  the  opinion  of  the  learned  "1  d"nkyou 

.  .  ought  to  pay.' 

judge  that  this  statement  was  evidence  from  which  might  The  defendant 

be  inferred  an  admission  of  that  liability  which  would  arise  *^   !i**  ^."J**® 

•^  ^  no  other  inten- 

on  the  due  receipt  of  notice  of  dishonour,  a  verdict  for  the  tion,  and  do 
plaintiff  was  submitted  to  by  the  defendant,  leave  being  avairmyself  of 
given  to  move  to  enter  a  nonsuit.  the  informality 

of  the  notice 
of  dishonour." 

Crowder  now  moved  accordingly.     An  unqualified  ad-  ^f^,  tohe 

,  ,  evidence  from 

miasjon  of  liability  may  be  evidence  that  every  thing  has  which  the  jury 

been  rightly  done,  but  that  inference  does  not  arise  in  this  were  at  liberty 
o      J  J  to  presume  a 

case,  the  defendant  at  the  same  time  that  he  expresses  his  due  notice  of 
intention  to  pay,  declaring  that  the  notice  of  dishonour 


informal :  Taylor  v.  Jones  (a).  Hicks  v.  The  Duke  of 
Beaufort  {b)  is  an  authority  that  the  promise  should  be  clear 
and  distinct.  At  the  utmost  a  promise  to  pay  is  but  evi- 
dence for  the  jury  that  the  notice  has  been  duly  given. 
[Paiteson  J.  referred  to  Easterly  v.  Pullen  (c).] 

Lord  Denman  C.  J. — I  think  this  case  comes  within 
the  authorities  that  a  promise  to  pay  amounts  to  an  adinis- 


(a)  2  Camp.  105.  (c)  3  Stark.  186.    See  Croxon 

\h)  4  Bing.  N.  C.  232 ;  S.  C.      v.  WhilehaU  Worthen,  5  M.  &W. 
dScDtt,  598.  5t 
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sion  that  every  thing  has  been  rightly  done  to  create  the 
liability  to  pay.  The  defendant  indeed  alluded  to  the  in- 
formality of  the  notice,  but  that  allusion  was  much  too 
vague  to  enable  us  to  say  that  it  meant  a  legally  invalid  no- 
tice. The  admission  taken  altogether  was  evidence  to  go 
to  the  jury,  and,  if  on  the  part  of  the  defendant  it  was  in- 
tended to  have  been  said  that  the  jury  ought  not  to  have  pre- 
sumed there  had  been  a  good  notice,  his  counsel  should 
have  required  that  the  opinion  of  the  jury  should  have  been 
expressly  taken  on  the  point.  We  cannot  set  aside  the 
verdict  on  a  suggestion  of  a  probability  that  the  jury  would 
not  have  made  the  presumption. 


LiTTLEDALE  J.  coDCurred. 


Patteson  J. — I  cannot  say,  if  the  question  had  gone  t 
the  jury  and  they  had  found  a  verdict  for  the  defendants 
that  we  should  have  set  it  aside,  but  it  was  undoubted! 
evidence  on  which  they  might  find  a  verdict  for  the  plaintiff 


Coleridge  J.  concurred. 
G. 


Rule  refused. 


Fridayy 
January  22d, 

A  replication 
to  a  plea  of 
payment  into 
Court,  that 
the  defendant 
was  indebted 
in  a  larger 
amount, 
omitting ''and 
still  is,''  is  bad 
on  special  de- 
murrer. 


Faithful  and  another  v.  Ashley. 

Debt  for  work  and  labour^  8cc  Plea,  of  payment  of 
four  pounds  one  shilling  into  Ck>urt  in  the  usual  form,  al- 
leging that  the  defendant  never  was  indebted  to  a  greater 
amount  than  the  said  sum.  Replication,  that ''  the  defend- 
ant was  indebted  to  the  plaintiff  in  a  greater  amount,  &c 
Special  demurrer,  on  the  ground  that  the  replication  omitted 
the  usual  averment;  that  the  defendant  is  still  indebted. 

Lnsh^  in  support  of  the  demurrer,  was  not  heard  by  the 
Court. 
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Peiersdarffhr  the  plaintiffs.  The' replication  is  good^ 
t  sufficiently  fortifies  the  declaration.  It  is  not  obligatory 
n  parties  to  follow  the  forms  of  pleading  given  in  the  rule 
f  Court,  it  is  sufficient  if  the  rules  of  good  pleading  and 
be  forms  fixed  by  a  general  practice  are  observed.  All 
leadings  subsequent  to  the  declaration  refer  prim&  facie, 
s  to  the  allegations  in  it,  to  the  time  of  declaring.  The 
epiicatioo  takes  issue  in  the  very  words  of  the  plea,  and  it 
annot  be  required  that  in  taking  issue  the  replication 
hould  introduce  a  new  and  immaterial  term.  [Patteson  J. 
rbe  objection  to  the  replication  is  that  it  does  not  carry 
»nthe  allegations  of  the  declaration.] 

Tbe  Court  (a)  held  the  replication  bad,  as  not  following 
he  form  and  appearing  to  avoid  a  proper  issue. 
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G. 


Judgment  for  the  defendant. 


1841. 


Faithful 

V. 

Ashley. 


(a)  Lord  Denman  C.  J.  Liltledale,  Patte$on  and  Coleridge  Js. 


Monday, 
Jan,  Q5tk, 


The  Queen  v.  The  Inhabitants  of  Chawton. 

JPON  an  appeal  against  an  order  for  the  removal  of  ^  pauper  be- 
Vtlliam  Bone,  a  pauper,  from  the  parish  of  Chawton,  in  came  tenant  of 
ie  county  of  Hants,  to  the  parish  of  New  Alresford,  in  5er  a  written 

aid  county,  the   Court  of  Quarter  Sessions  quashed  the  demise  for  the 

term  oi  six 

rder,  subject  to  the  opinion  of  this  Court  on  the  following  months  from 

^-g  , the  1st  of  Jan. 

then  next,  and 

"  Articles  of  agreement  made  and  entered  into  this  9th  so  on  from  six 
ay  of  December,  1829,  between  Robert  Waight,  of  New  "oS,'unS 
Uresford,  builder,  of  the  one  part,  and   William  Bone,  six  calendar 

rheeler,  of  the  other  part.  First,  the  said  Robert  Waight  to  quit  by  ei- 
ther party,  at 
lereot  of  &c.  for  every  six  months,  the  first  payment  to  become  due  on  the  next  1st 
rjolv.  Held,  that  the  circumstances  of  the  rent  being  payable  at  intervals  of  six 
ileooar  months,  and  of  six  calendar  months'  notice  to  quit  being  required,  rebutted 
le  presumption  arising  from  the  word  ''months"  standing  alone,  and  shewed  that  ca- 
Booar  months  were  meant;  that  tlie  taking  was  therefore  for  one  half  year,  and  so 
mn  half  year  to  half  year  as  long  as  both  parties  should  please,  that  such  a  taking  was 
a  law  a  taking  for  one  year  at  least,  and  consequently  there  was  a  renting  for  one  whole 
'ear  within  the  meaning  of  the  statute  G  Geo.  4,  c.  57. 

M  M  2 
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1841.        agrees  to  Ict^  and  tlic  said  Ifilliam  Bone  agrees  to  rent  and 

—^"f^*^       take  of  him  all  that  dwelling-house,  &c.  in  New  Alresford, 

Tiic  Queen  ^ 

V.  with  the  appurtenances,  for  the  term  of  six  months  from  the 

*Cuawt'o*  ^^'  January  next,  and  so  on  from  six  months  to  six  months, 
until  one  of  the  said  parties  shall  give  to  the  other  of  them 
six  calendar  months'  notice  to  determine  the  tenancyi  at 
and  under  the  rent  of  13/.  for  every  six  months,  the  first 
payment  to  be  made  on  the  1st  July,  1830,  free  of  the 
payment  of  all  rates  and  taxes.  The  said  William  Bone 
agrees  to  keep  the  premises  in  suitable  repair  (accidents 
by  fire  and  tempest  only  excepted)|  being  first  made  so  by 
the  said  Robert  Waighi,  and  being  allowed  bricks^  slate, 
lime,  timber  and  sand  for  that  purpose.  The  said  William 
Bone  is  not  to  assign  or  underlet  the  premises  without  the 
consent;  in  writing,  of  the  said  Robert  fVaighi,  it  being 
understood  that  the  said  William  Bone  may  take  lodgers 
whilst  he  occupies  the  premises  himself.  Witness  our 
hands,  &c." 

Under  this  agreement  the  pauper  entered  into  possession 
on  the  Ist  of  January,  1830,  and  continued  to  occupy  the 
premises  mentioned  in  it  for  several  years ;  all  the  other 
requisites  of  the  statute  6  Geo.  4,  c.  57,  were  fully  complied 
with,  and  the  only  question  between  the  parties  was  whe- 
ther under  the  above  agreement  there  was  a  taking  and 
renting  of  the  tenement  for  one  whole  year,  within  the  in- 
tent and  meaning  of  the  above  statute.  If  this  Court  should 
be  of  opinion  that  such  taking  and  renting  were  sufficient 
within  the  meaning  of  the  said  statute,  then  the  order  of 
sessions  was  to  be  quashed,  if  otherwise,  to  be  confirmed. 

Rawlinson  in  support  of  the  order  of  sessions.  The 
question  is,  whether  this  agreement  gave  the  party  an  in- 
terest for  ^'  one  whole  year,"  so  as  to  satisfy  the  statute. 
This  was  a  taking  for  six  months  only,  and  the  pauper 
might  have  quitted  at  the  end  of  the  first  six  months: 
Harris  v.  Evans  {a),  Bacon^s  /Jbr,  (6),  Thompson  v.  Maber* 

(o)  Ambler,  329.  (h)  Leases,  L,  433. 


HILARY  TERM,  IV  VICT.  527 

«y  («)*  Wilson  V.  Abbott  (A).     Doe  d.  Chadborn  v.  Green  (c)         I84i. 
I  certainly  an  authority  in  opposition  to  those  cases,  and  if    ^,    q 
i  be  considered   to  overrule  them,  and  to  decide  that  this  y, 

enancy  could  not  be  determined  until  the  expiration  of  the  Vuawton. 
econd  period  of  six  months,  still  that  would  be  but  a  hold- 
Dg  for  twelve  months,  and  as  calendar  months  are  not 
tzpressly  mentioned,  the  ordinary  rule  must  apply  that 
unar  months  were  intended  :  Rex  v.  Peckham  {d),  Lacon 
r.  Hooper  (e). 

Smirke  contrd.  The  terms  of  this  instrument  shew 
dearly  that  calendar  and  not  lunar  months  were  intended. 
One  circumstance  is  conclusive,  the  rent  is  reserved  to  be 
paid  at  periods  of  six- calendar  months,  besides  which  the 
DOtice  to  quit  is  expressly  required  to  be  six  calendar 
DBontba    (He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.J. — I  think  it  is  clear  that  in  this  agree- 
ment the  term  six  months  means  half  a  year,  and  then  a 
lemise  for  one  half  year  and  so  from  half  year  to  half  year, 
18  long  as  both  parties  should  please,  is  a  demise  for  a  year. 

LtiTTLEDALE  J. — The  authorities  shew  clearly  that  a 
lemise  for  a  half  year,  and  so  from  half  year  to  half  year 
irould  be  a  demise  for  one  year  at  least,  and  the  circum- 
stances of  the  periods  of  the  payment  of  the  rent,  and  the 
ength  of  time  required  in  the  notice  to  quit,  sufficiently 
explain  that  calendar  and  not  lunar  months  were  intended. 


Pattlson  J. — Prim^  facie  the  word  '*  month"  alone 
BTOuld  mean  a  lunar  month,  but  that  ordinary  presumption 
18  here  clearly  rebutted. 

Coleridge  J.  concurred. 
G.  Order  of  Sessions  quashed. 

(a)  9  Comp.  573.  (0  9  A.  &  E.  653;  S,  C.  1  P. 

(6)  3  B.  &  C.  88;  S.  C.  4  D.      &  D.  454. 
k  R.  693.  (d)  Garth.  406. 

(f)  6  T.  K.  224. 
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fa  the  matter  of  Peerless  and  otheni. 

lutes^s  &V  In  the  case  of  Oeorge  Peerless  a  writ  of  habei 

WilL  4,  c.  53,  had  been  granted^  directed  to  Thomas  Nash,  an 

WilL  4,  c.  13,  customs,  and  to  Joseph  Bone,  the  gaoler  or  keep 

those  justices  house  of  correction  at  Maidstone,  in  the  county 

alone  have  ^  ^  •'. 

jurisdiction  commanding  them  to  bring  up  the  body  of  the  sai 

commiued  on  P^^rless.     Like  writs  had  been  granted  in  five  ot 

the  high  seas,  of  persons  convicted  at  the  same  time  with  Peerle 

juriidiction  I^  appeared  by  the  affidavits,  upon  which  the 

over  "the  habeas  corpus   had   been  issued,  that  Peerless  I 

land,"  into  committed  to  gaol  at  Maidstone,  after  a  convictio 

which  the  per-  i^stices  of  the  county  of  Kent,  for  an  offence  ai 

son  commiting  •'  j  '  c 

such  offence,     customs  act,  3  &  4  WilL  4,  c.  53 ;  and  that  at  the 

uken^brought  ^^  ^^^  information  the  defendants'  attorney  object 

or  carried,  or    ^gg  insufficient,  on   the  ground  that  it  did  not  s 
in  which  such     ,„,/•.  •  .    i       •.!  •     ^i       • 

person  shall      the  alleged  offence  was  committed  within  the  jui 

be  found."        of  the  justices  of  the  peace  for  the  county  of  1 
standing  the      that  such  justices  had  any  jurisdiction  to  hear  ai 

provisions,  in    ^j^^^  ^j^^  matter  thereof ;  and  at  the  instance   of 

these  statutes,      ^  '^ 

that  proceed-    citor  for  the  customs  the  justices  overruled  the  o 

In^he  form  or  ^®  agreeing  that  the  defendants  should  have  the  fu 
to  the  effect  of  of  it  at  any  future  time,  and  that  no  attempt  si 

the  forms  in  ,  i       i        j   r         i  i 

the  schedules    niade  to   cure   or  remedy  the  defect  by  any  sul 
proceedings      amendment  or  alteration  of  any  of  the  proceedings 

are  defective  .  ^  ^  o 

which  state  an      To  the  writ  of  habeas  corpus  the  warrant  of 

offence  on  the    ^^^^  returned  was  as  follows  :— 
nign  seas,  and 

do  not  shew  the  County  of  Kent,  ^     To   Thomas  Nash,  an  officei 

fact  which  in 


1 


such  cases  will  *^  ^'^'  S  toms,  and  to  Joseph  Bone,  the  { 

give  the  jus-  keeper  of  the  house  of  correction  at  Maidston< 

lices  jurisdic- 

tion.  county  of  Kent. 

And  if  to  a       Whereas  George  Peerless  has  been  duly  con vii 
habeas  corpus  ^      °  ^        .  "^ 

a  warrant  so     fore  US,  William  Glacldish,  Esquire,  and  Thomas 

re^tumed^  and    Esquire,  two  of  her  Majesty^s  justices  of  the  peac 

it  does   not 

appear  there  is  a  conviction  supplying  the  defect,  a  prisoner  committed  oi 

warrant  will  be  entitled  to  bis  discharge. 
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for  the  couoty  of  Kent^  upon  the  information  of  William        1841. 
Sawyers,  Esquire,  officer  of  customs,  for  that  he  the  said        ^^"^^^ 
George  Peerless^  being  a  subject  of  her  Majesty,  on  the      Peerless. 
19th  day  of  December,  in  the  year  of  our  Lord,  1840, 
was  found  on  the  high  seas  within  one  hundred  leagues  of 
the  coast  of  the  United  Kingdom,  to  wit,  the  coast  of  the 
county  of  Kent,  on  board  a  certain  vessel  there,  from  which 
said  vessel  part  of  the  cargo  and  lading  thereof  had  been 
then  and  there  thrown  overboard  to  prevent  seizure,  contrary 
to  the  form  of  the  statute  in  that  case  made  and  provided ; 

And  whereas  we  the  said  justices  did  adjudge  that  the  said 
George  Peerless  should  for  his  said  oifence  be  imprisoned 
ill  the  house  of  correction  at  Maidstone  aforesaid,  and  then 
md  there  kept  to  hard  labour  for  the  term  of  six  calendar 
months ;  these  are  therefore  to  require  you  the  said  Thomas 
Nash  forthwith  to  take,  carry  and  convey  the  said  George 
Peerless  to  the  house  of  correction  at  Maidstone  in  the 
said  county  of  Kent,  and  to  deliver  him  into  the  custody  of 
the  gaoler  or  keeper  of  the  said  house  of  correction :  and 
we  the  said  justices  do  hereby  authorise  and  require  you  the 
said  Joseph  Bone,  the  gaoler  or  keeper  of  the  said  house  of 
correction,  to  receive  and  take  the  said  George  Peerless  into 
your  custody,  and  keep  the  said  George  Peerless  for  the  said 
term  of  six  calendar  months  to  hard  labour.     Given,  &c. 

This  commitment  was  objected  to,  as  not  shewing  any 
jurisdicticHi  in  the  justices  who  committed  the  prisoner. 

P/aii  now  moved  that  the  prisoners  be  discharged. 
The  warrant  of  commitment  is  bad,  in  not  shewing  upon 
the  face  of  it  any  jurisdiction  in  the  committing  justices 
over  the  charge  brought  against  the  prisoners.  That  charge 
is  declared  to  be  an  offence  by  the  statute  3  8c  4  Will.  4, 
c.  53.  The  second  section  of  that  statute  enacts,  that 
certain  vessels  which  shall  be  found  to  have  been  within 
specified  distances  of  the  coast  of  the  United  Kingdom 
having  had  on  board  certain  goods  of  specified  qualities 
and  quantities  shall  be  forfeited.  The  48th  section  of  the 
same  statute  enacts,  that  every  subject  of  the  crown  found 
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1841.  on  board  a  vessel  so  liable  to  forfeiture  shall  forfeit  the 
In  ro  ^^^  ^^  ^"^  hundred  pounds.  The  77th  section  shews  in 
Peerless,  ^'hat  justices  the  jurisdiction  resides  over  the  offences 
created  by  the  statute.  It  enacts  that  any  offence  committed 
on  the  high  seas  shall  be  taken  to  have  been  committed  at 
the  place  on  land  in  the  United  Kingdom  or  Isle  of  Man, 
into  which  the  person  committing  such  offence  or  incurring 
such  penalty  or  forfeiture  shall  be  taken^  brought  or  car- 
ried, or  in  which  such  person  shall  be  found.  "  Provided 
always,  that  where  any  offence  shall  be  committed  in  any 
place  upon  the  water  not  being  within  any  county  of  the 
United  Kingdom,  or  where  any  doubt  exists  as  to  the  same 
being  within  any  county,  such  offence  shall,  for  the  pur- 
poses of  this  act,  be  taken  to  have  been  committed  upon 
the  high  seas.''  In  the  same  section  it  is  enacted,  that 
either  justices  of  any  borough  or  liberty  in  which  such  land 
shall  be  situated,  or  justices  of  the  county  in  which  it  is, 
shall  have  jurisdiction  over  the  offence.  By  the  88th  sec- 
tion it  is  enacted,  that  county  justices  shall  have  concurrent 
jurisdiction  with  borough  justices  when  the  offence  is 
within  the  limits  of  the  jurisdiction  of  the  latter.  And  by 
the  BStb  section,  when  the  attendance  of  two  magistrates 
having  jurisdiction  in  the  county  where  the  offence  is  com- 
mitted cannot  conveniently  be  obtained,  it  shall  be  lawful 
for  one  of  such  magistrates  of  any  adjoining  county  to 
adjudicate.  All  these  enactments  shew  but  one  intention  as 
to  jurisdiction  (with  the  exception  of  the  case  provided 
for  by  the  SSth  section),  that  such  justices  shall  adjudi- 
cate who  have  jurisdiction  over  the  place  where  it  was 
committed.  Then  there  is  an  arbitrary  enactment,  the 
77th,  that  offences  on  the  high  seas,  as  this  by  the  commit- 
ment appears  to  have  been,  shall  be  deemed  to  have  been 
committed  where  the  offender  shall  be  landed  or  where  he 
shall  be  found.  The  jurisdiction  ought  therefore  to  appear 
by  a  statement  of  the  fact  at  what  place  the  offender  was 
first  brought  to  land  or  where  he  was  found,  in  order  that 
it  may  appear  whether  the  justices  adjudicating  have  juris* 
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diction  over  that  place;  Kitennd  Lane*s  ca8e(a);  Ex  parte        1841. 
Nunn{b).    The  stat.  4&  5  Will. 4,  c.  IS,  does  uot  aflfect      ^'"^ 

.  .  .  ,  In  re 

this  question;  it  merely  abolishes  the  pecuniary  penalty,  Peerless. 
and  directs  the  punishment  to  be  at  once  imprisonment 
with  hard  labour.  It  will  be  urged  that  this  commitment 
follows  the  form  given  by  the  statute ;  but  the  enactment 
(sect. 90  as  to  that  merely  is,  that  it  shall  be  '^  in  the  form 
or  to  the  effect  in  the  schedule."  The  form  given  would  be 
sufficient  if  it  appeared  as  in  ordinary  cases  that  the  offence 
WM  committed  in  a  district  over  which  the  magistrates  had 
jurisdiction.  But  here,  if  the  magistrates  had  any  juris- 
diction,  it  was  from  special  circumstances,  and  those  special 
circumatances  should  appear. 

Sir  J.  Campbell  A.  G.  and  PVightman,  contrJi.  The 
commitment  is  sufficient.  First,  it  does  appear  that  these 
oiagistrates  had  jurisdiction,  for  in  the  4Bth  section  of  the 
Stat.  3  &  4  Will.  4,  c.  53,  '^  the  offender  may  be  detained  and 
carried  before  any  justice  of  the  peace  of  the  United  King- 
dom." But  the  later  stat.  4  8c  5  Will,  4,  c.  13,  repeals  so 
much  of  the  former  statute  as  relates  to  their  adjudication 
upon  this  offence,  and  is  an  entirely  new  enactment,  the 
find  section  enacting,  that  the  offender  may  be  taken  before 
"  any  two  justices  of  the  peace,''  and  convicted  by  them,  and 
sentenced  to  imprisonment  with  hard  labour.  [Patteson,J, 
The  stat.  4  &  5  Will,  4  does  not  repeal  the  previous  sta- 
tute, except  in  relation  to  the  punishment  to  be  awarded.] 
Secondly.  If  those  magistrates  only  have  jurisdiction  who 
have  jurisdiction  over  the  place  in  which  the  offence  was 
committed,  that  need  not  appear  on  the  face  of  the  con- 
viction. Both  the  cases  cited  were  decided  before  the 
passing  of  the  two  acts  on  which  the  validity  of  this  com- 
mitment depends,  and  a  form  is  given  by  them,  which  has 
been  followed,  and  which,  having  been  prescribed  by  the 
legislature,  is  sufficient.     The  case  of  Kile  and  Lane  (a) 

(fl)  1  B.  «c  C.  101 ;  S.C.2  D.  (b)  8  B.  &  C.  644;  S.  C.  3  M. 

frR.21^.  &R.76. 


In  re 
Peerless. 
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differs  from  this  too  in  the  material  point,  that  it  there  ap- 
peared affirmatively  that  tfie  magistrates  had  not  jurisdiction. 

P/aU  was  heard  in  reply. 

Lord  Denman  C.J. — It  is  not  contended  that  the  con- 
viction in  this  case  differs,  in  any  material  manner,  from  the 
commitment^  in  the  statement  of  the  jurisdiction,  upon  the  ob- 
jection to  which  the  argument  in  this  case  depends.  I  agree 
entirely  with  the  opinions  expressed  by  Lord  Tenterden  and 
the  other  judges  in  Kite  and  Lane*s  case  (a).  ''  It  is  a  first 
principle/'  said  Lord  Tenterden,  '^  as  to  all  acts  done  by 
magistrates,  that  their  jurisdiction  should  appear  upon  the 
face  of  their  proceedings."  Then  there  is  no  enactment 
in  the  statute  that  the  modified  form  of  conviction  or  com- 
mitment given  in  the  schedule  shall  be  suflicient;  but 
it  is  only  required  that  the  convictions  shall  be  in  the  form 
or  to  the  effiect  of  that  form  which  is  given.  The  magis- 
trates have  no  jurisdiction  in  this  case  except  under  the 
statute,  and  it  therefore  ought  to  appear  that  that  case  has 
occurred  over  which  the  act  gave  them  jurisdiction. 

LiTTLEDALE  J. — I  think  the  prisoners  are  entitled  to  be 
discharged.  The  conviction  is  not  brought  before  the  Court, 
nor  was  it  necessary  for  the  prisoners  to  bring  it  before  us. 
They  have  a  right  to  have  it  shewn  that  there  is  a  valid 
reason  according  to  law  for  their  detention  in  prison. 
I  think  the  jurisdiction  ought  to  appear  on  the  face  of  the 
proceedings,  and  that  it  does  not  appear.  I  do  not  agree 
that  the  48th  section  of  tlie  stat.  3  8c  4  Will.  4,  c.  53, 
gives  jurisdiction  to  "  any  justices ;"  it  merely  authorises 
the  officer  to  bring  the  offender  on  apprehension  before 
''any  justices,"  that  he  may  be  detained  and  dealt  with 
according  to  law.  I  do  not  think  that  section  in  any 
way  governs  this  case.  If  the  offence  appeared  to  have 
been  committed  in  the  county  of  Kent,  that  might  have 

(fl)  1  B.  &  C.  101 ;  S.C.  2  D.  &  R.  212. 
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sufficient ;  but,  as  the  justices  had  no  primary  jurisdic-         1841. 

icy  should  shew  the  circumstances  that  invest  them        ^"^^ 

In  re 
t.     I  think  the  form  given  in  the  schedule  was  merely      Peerless. 

t  as  an  example  of  the  form  which  might  be  used  in 

il,  but  to  be  varied  according  to  the  circumstances 

I  case.     Many  blanks  are  left  in  the  form,  and  direc- 

for  filling  them  up  are  given,  and  it  is  clear  that  it 

ot  intended  that  the  form  should  be  adopted  unaltered 

i  diflferent  cases  which  may  occur  under  the  statute. 

form  would  probably  be  required  where  the  offender 

nd  in  the  couuty,  another  where  he  is  brought  within 

1  a  third  where  one  magistrate  is  called  in  to  the  assist- 

of  another.     I   entirely  concur  in   the  judgment   of 

Tenterden  in  Kite  and  Lane's  case  {a). 

.TTESON  J. — I  have  not  the  least  doubt  that  the  re- 
:e  in  the  latter  act  to  adjudication  by  ''  any  two  jus- 
^  does  not  amount  to  a  repeal  of  the  earlier  statute, 
as  to  the  other  points,  the  case  falls  obviously  within 
uthority  of  Kite  and  Lane's  case  (a).  If  an  offence 
ir  to  have  taken  place  in  a  particular  county,  of  which 
istices  are,  then  prim^  facie  they  have  jurisdiction.  If 
[fence  appear  to  have  been  committed  on  the  high  seas 
which  prim&  facie  they  have  not  jurisdiction,  then  the 
hould  be  shewn  from  which  the  jurisdiction  arises. 

iLERiDGE  J. — There  ought  to  be  a  good  legal  war- 
for  a  detainer  in  prison.  On  the  face  of  it  this  is 
tive  in  shewing  jurisdiction.  On  the  other  points  I 
tr  with  the  rest  of  the  Court. 

Rule  absolute  for  the  discharge  of  the  prisoners. 
(«)  1  B.  &  C.  101 ;  5.  C.  2  D.  &  R.  212. 
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The  Queen  v.  Shepherd, 

On  appeal  by  Edward  Shepherd,  keeper  of  the  house  or 
correction  at  Wakefield,  against  a  rate  for  the  relief  of  the 
poor,  the  Court  of  Quarter  Sessions  of  the  West  Riding  of 
the  county  of  York  ordered  tliat  the  said  rate  be  amended, 
by  substituting  the  West  Riding  justices  in  the  place  of 
John  Tohon  and  of  all  other  persons,  named  in  the  said 

f  rate,  as  occupiers  of  houses  or  tenements  within  the  said 
house  of  correction,  except  Edward  Shepherd,  and  that  the 

I   rate  be  in  all  other  respects  confirmed,  subject  to  the  opi- 

'  nion  of  this  Court  on  the  following  case: 

In  the  appeal  of  E,  Shepherd,  governor  of  the  house  of 
correction  at  Wakefield,  in  the  West  Riding  of  the  county 
of  York,  against  a  rate  or  assessment  made  fur  the  relief  of 
the  poor  of  the  township  of  Wakefield,  in  the  said  Riding, 
in  respect  of  a  house  and  garden  and  other  buildings  within 
said  house  of  correction,  and  being  parcel  thereof,  the  rate, 
as  it  originally  stood,  was  in  the  following  form : 


Kwnc 

Nine 

In™=^ 

IMnblg 

[UU>iS<. 

■lu 

OccpLr. 

Oirner. 

PropfrtJ. 

P«»4. 

Wwt  Riding    ) 
Mngiitrates    j 

Riding 

r     Corn  Mill,  T«o1 
?  Tread  Wheels,  ana 
tTen-horso  Power  J 

WeM    -> 

5S| 

UI 

0 

fit 

Ao. 

ISevttiWori!  Rooms) 

do. 

51 

0 

i  and  Waiehouses    ( 

1    S  ( 

rolsoD,  John 

do. 

Porter'.  Lodge 

do. 

6 

0 

0   J  fl 

Paige.  James 

do. 

House 

do. 

10 

0 

0  i  0 

Shepherd,  Mrs. 

do. 

do. 

do. 

10 

0 

0  5  a 

Shepherci,  Edw. 
rarker  William 

da. 

House  ind  GudaD 

do. 

6S 

0 

113  * 

da. 

HOUH 

do. 

3 

0 

0  1  e 

fsel,  BcDiamin 
niiat,  John 

do. 

do. 

do. 

3 

0 

0  1  « 

do. 

do. 

do. 

3 

0 

0  1  i 

UnidalG,  Wm. 

do. 

do. 

do. 

a 

0 

0   i  0 

Fioclon,  Widow 

do. 

do. 

do. 

6 

0 

0   3  0 

VVilion&ClifTord 

do. 

do. 

do. 

5 

0 

0   5  t 

Binns,  Mrs. 

do. 

do. 

do. 

4 

0 

.... 

°  The  sessions  amended  the  rate  by  striking  out  all  the 
persons  except  E.  Shepherd,  mentioned  as  occupier  in  the 
)  first  column  of  the  said  rate,  and  inserted  the  words  "  West 
)  Riding  magistrates,"  instead  thereof  respectively,  and  con- 
in  redaction  oftlieeipenses  of  the  prison. 
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firmed  the  rate  so  amended^  subject  to  the  opinion  of  the         1841. 
Court  of  Queen's  Bench  on  the  following  case:  .    .. 

X 116  V[UEEM 

The  magistrates  of  the  said  West  Riding  were  assessed  v. 

in  the  rate,  as  it  originally  stood,  as  occupiers  of  a  corn 
mill,  tread  mill  rooms,  work  rooms  and  warehouse,  which 
are  within  and  form  part  of  the  house  of  correction  of  their 
district.     The  tread  mill,  which  is  of  7i  horse  power,  is 
annexed  to  the  corn  mill,  and  both  have  been  erected  and 
are  maintained  for  the  purpose  of  employing  the  prisoners, 
and  corn  is  ground   there  by  them;  part  of  it  is  ground 
there  for  hire,  and  produces  5/.  or  10/.  per  year  in  money, 
but  the  greater  part  is  ground  for  the  use  of  the  gaol,  and 
is  consumed  within  it.    In  like  manner  the  work  rooms  and 
warehouses  are  used  exclusively  for  the  prisoners  to  work 
in.     They  make  clothing  there,  and  do  all  the  blacksmith's 
work,  joiner's  work,  bricklayer's  work  and  washing  required 
for  the  gaol.     They  also  pick  wool  and  oakum  there  for 
hire,  and  the  women  wash  and  sew  for  hire.     The  monev 
earned  amounts  to  about  480/.  a  year,  and  is  paid  over  to 
the  treasurer  of  the  Riding,  and  goes  in  diminution  of  the 
expenses  of  the  establishment.     The  expenditure  over  and 
above  these  earnings  amounts  to  50001.  a  year,  or  there- 
abouts.    There  are  within  the  gaol  from  time  to  time  pri- 
soners from  the  boroughs  of  Leeds  and  Doncaster.     These 
boroughs,  having  no  convenient  prison  of  their  own,  pay 
the  magistrates  for  the  maintenance  of  their  respective  pri- 
soners.    The  boroughs  are  respectively  charged  with  the 
cost  price  of  such  maintenance,  and  the  earnings  of  their 
respective  prisoners  are   deducted  from  the  amount   the 
boroughs  would  otherwise  have  to  pay  for  it.    E,  Shepherd 
is  the  governor  of  the  said  house  of  correction,  and  the 
bouse  and  garden  for  which  he  is  assessed  in  said  rate  are 
both  of  them  within  and  parcel  of  the  house  of  correction. 
The  house  consists  of  ten  apartments,  nine  of  which  are  in 
the  occupation  of  Mr.  Shepherd,  the  tenth  is  used  as  a 
committee  room  for  the  magistrates.     The  house  is  in  the 
centre  of  the  gaol,  and  built  on  the  panopticon  principle, 
so  as  to  be  suitable  for  the  occupation  of  the  governor :  as 
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1841.         such  he  is  obliged  by  the  rules  to  live  always  within  the 
walls,  and  the  accommodation  provided  for  him  is  such 
V.  only  as  and  no  more  than  is  necessary  for  his  convenient 

Shepuerd.  accommodation.  The  garden  is  rather  more  than  half  an 
acre  in  extent ;  it  contains  fruit,  flowers  and  a  greenhouse, 
and  is  chiefly  used,  the  magistrates  permitting  it,  by  the 
governor;  but  it  is  not  specially  appropriated  to  his  use, 
the  object  of  such  an  area  being  the  health  of  the  prisoners, 
to  which  it  is  not  only  conducive  but  essential.  This  garden 
was  used  by  the  gaoler  solely  as  a  pleasure  garden  for  his 
family.  The  several  other  persons,  whose  names  are  struck 
out^  and  in  whose  stead  the  magistrates  of  the  West  Riding 
are  substituted,  are  matrons  and  turnkeys  of  the  prison. 
By  the  rules  of  the  prison  these  persons  are  obliged  always 
to  sleep  within  its  walls,  and  it  is  absolutely  necessary,  for 
the  safety  and  good  conduct  of  the  establishment,  that  they 
should  do  so.  They  occupy  dwellings  within  the  walls, 
and  distinct  from  those  of  the  governor.  The  accommoda- 
ticn  they  enjoy  is  provided  for  them  by  the  Riding,  and  is 
no  more  than  is  necessary  and  convenient  for  the  purposes 
for  which  they  are  placed  there. 

The  questions  for  the  opinion  of  the  Court  of  Queen*s 
Bench  are,  first,  whether  the  said  £•  Shepherd,  as  such 
governor,  occupying  in  the  manner  aforesaid,  was  liable  to 
be  rated  in  respect  of  the  said  house  and  garden. 

Second,  whether  the  several  other  persons,  whose  names 
were  inserted  in  the  rate  as  it  originally  stood,  but  struck 
out  by  the  sessions^  were  liable  to  be  rated  in  respect  of  the 
houses  so  occupied  by  them  as  matrons  and  turnkeys 
respectively. 

Third,  whether  the  magistrates  of  the  West  Riding,  as 
such,  are  liable  to  be  rated  in  respect  of  the  said  corn  mill, 
tread-wheel  rooms  and  ten-horse  power,  work  rooms,  ware- 
houses, porter's  lodge,  dwelling  houses  and  other  premises, 
or  any  part  thereof  respectively. 

The  rate,  as  amended  by  the  sessions,  to  be  confirmed, 
amended  or  quashed,  according  as  the  Court  shall  adjudge 
upon  the  several  points  submitted  to  them. 
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Dvndas  and  Baines  in  support  of  the  order  of  sessions.         1841. 
It  is  settled  that  an  occupation  of  properly  for  public  pur-       ^^^^^/^ 
poses  is  not  sufficient  to  make  it  rateable,  '*  but,  as  soon  as  x, 

any  independent  occupation  is  discoverable,  rateability  im-  Shepherd. 
mediately  attaches:"  Governors  of  Bristol  Poor  v.  Wait  (a). 
This  distinction  runs  through  all  the  cases:  Rex  v.  St, 
Luh^t  Hospital  {b),  Rex  v.  Matthews  {c).  Lord  Bute  v. 
Grindall  and  another  {d),  Rex  v.  Hurdis{e),  Rexv.  Field  {f). 
Rex  ▼.  Catt{g),  Hdford  v.  Copelandih),  Rex  v.  Terrott^i), 

▼.  Armstrong  (fc),  Rex  v.  Sparsholt  (/).     It  must  be 

conceded  that  it  is  difficult  to  contend  for  the  rateability  of 
die  justices,  after  the  decision  of  this  Court  in  Rex  v.  The 
Jfisiices  of  Worcestershire  (iw). 

Sir  J.  Campbell  A.  G.,  Sir  G.  Letmn  and  Wort  ley,  on  the 
other  side,  were  not  called  upon  by  the  Court. 

Lord  Denman  C.  J. — I  think  these  persons  are  clearly 
not  rateable.  They  are  compelled  to  reside  in  the  gaol;  it 
is  their  duty  to  do  so,  and  it  is  found  by  the  case  that  the 
accommodation  provided  is  not  greater  than  is  necessary  to 
enable  them  to  reside  and  perform  the  duties  for  which  they 
are  placed  there. 

LiTTLSDALE  and  Patfeson  Js.  concurred. 

Coleridge  J. — This  case  is  very  different  from  that  of 
The  Governors  of  the  Bristol  Poor  v.  Wait  {a). 

G.  Rate  to  be  amended,  amended  accordingly. 

(«)  5  A.  &  £.  1;  S.C.  6  N.  &  (A)  3  B.  &  P.  1S9. 

M.  883.  (0  3  East,  506. 

(6)  2  Burr.  1053.  {k)  2  Stark.  543. 

(c)  Cald.  1.  (/)  4  A.  &  E.  49i ;  5.  C.  6  N. 

(li)  1  T.  R.  338.  &M.  8. 

(e)  3  T.  R.  497.  (m)  11  A.  &  E.  57;  S.  C.  3  P. 

(/)  5  T.  R.  587.  &  D.  8. 
ig)  6  T.  R.  332. 
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1841. 

Wednesday,  DoE  d.  CooLlNG  V.  ApPLEBY. 

January  13/A. 

In  the  exercise  HERE  obtained  a  rule  to  shew  cause  why,  on  payment 
tioi/tho^Court   ^^  costs^  there  should  not  be  a  new  trial  had  in  this  case. 

will  in  eject-     The  rule  was  granted  on  affidavits  that  the  cause  had  stood 
ment.  ns  in        «■»,_.      ,  ,.  ,      ,  •        t-       %  e 

other  actions     -No.  18  in  the  cause  list  at  the  last  assizes  for  the  county  of 

grant  a  new      Somerset:  that  the  cases  preceding  having  cone  off  very 

trial  upon  pay-         .  '  r  o  ©  o  j 

ment  of  costs,   rapidly  the  defendant  was  unprepared,  and  the  cause  taken 

and  other         ^^3  undefended, 
equitable  con- 
ditions, where 

coro^og  on  Barslow  shewed  cause.    This  being  an  action  of  eject- 
unexpectedly  ment,  in  which  the  decision  is  not  conclusive,  the  Court 
has  been  tried  ...             •         ^          •        1             •                         1  •                ■    . 
as  an  unde-  ^'"1  ^^^  interfere,  but  mve  the  party  to  his  remedy  bj 

^'^'JJI®^  ^'*"*®'    another  action.     But,  if  the  Court  are  disposed  to  make 

The  Court  '  '^ 

will  not  require  this  rule  absolute  on  terms,  one  of  those  terms  ought  to  be 
cost8*as"be^'  payment  of  costs  as  between  attorney  and  client:  De  Ron* 
tween attorney  figney  v.  Peak  (a).     [Littledale  J.   Why  are  we  to  exact 

The  Court     ^l^^se  terms  in  this  case  more  than  in  any  other?] 

in  such  a  case, 

imposed  as  a  „  .  ,,    , 

condition,  that       -^^^^  contra  was  not  called  upon. 

the  dcfendanC 
should  not  set 

up  an  out-  Per  Curiam  (6). — Rule  absolute  on  payment  of  costs 

standing  term.  ^^  between  party  and  party. 

Jiarstow  having  stated  that  it  was  apprehended  on  the 
part  of  the  plaintiff,  that  the  defendant  intended  to  set  up 
an  outstanding  term,  the  Court  made  it  a  condition  of  the 
rule  that  he  should  not  do  so. 
G. 

(a)  3  Taunt.  484.  {b)  Lord  Denman  G.  J.,  LUlli^ 

dale,  Patteson  and  Coleridge  Js. 
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1841. 

The  Queen  v.  Stamper  and  another.  Wednesday, 

January  13M. 

INDICTMENT  against  defendants,    overseers  of   the  The  overseers 
poor  of  the  parish  of  Nunnington,  for  disobedience  of  an  ^^^€^0^^^^^^^ 
order  of  a  Court  of  Quarter  Sessions  to  pay  costs.     Plea :  a  person  of  an 

.        ..  intended  ap- 

not  guilty.  plication  to  the 

At  the  trial  before  Parke  B.,  at  the  Yorkshire  spring  quarter  ses- 
^  ...  KT       I    11  sions  for  an 

assizes^  18397  an  order  of  sessions  at  Northallerton  was  order  on  him 

proved,  ordering  the  defendants  to  pay  costs  to  James  Smith.  ^^^  putative 
The  order  stated  that  the  defendants  had  given  notice  to  tard  child,  un- 
Smith  of  their  intention  to  apply  to  the  Court  of  Quarter  4^S[\^mil4 
Sessions  for  an  order  on  him  for  the  support  of  a  bastard  c.  76,  s.  73. 
child,  of  which  he  was  charged  to  be  the  putative  father;  pursuanttothe 
that  Smith  duly  appeared  and  resisted  the  order,  and  that  rules  of  the 
the  Court,  on  hearing  the  evidence,  did  not  think  6t  to  make  tered  their  in- 

any  order  upon  him  then,  but  ordered  the  defendants  to  pay  tended  appU- 

,  *^  .  *^       cation  in  a 

Smith's  costs,  amounting  to  a  sum  of  &c.  book  kept  for 

It  was  contended,  on  behalf  of  the  defendants,  that  the  biViid'^S^r' 
order  of  the  Court  of  Quarter  Sessions  was  made  without  further  ap|)ear 
jurisdiction,  as  the  defendants  had  not  followed  up  their  order.    The 

notice,  by  appearing  to  pray  for  an  order  on  Smith.    It  was  casewascalled 

on,  and  the 
proved  that,  on  the  application  of  the  defendants*  attorney,  defendant  ap- 

ao  entry  had  been  made  in  due  time  in  a  book  kept  by  the  R^^^h    ^^^' 
clerk  of  the  peace,  containing  the  list  of  cases  in  which  it  tr^  was  an  ap- 
was  intended  to  apply  to  the  Court  for  bastardy  orders,  and  fnThe  mea*^?nj 
the  usual  fee  was  paid  by  him.     The  entry  was,  "  No.  13,  of  the  statute, 
Nunnington. — Smith,  attorney  for  complainants.*'     That  calling  on  the 

entry  was  made  in  obedience   to  the  following  order  of  ^^®  *"*!  «P- 
.   ^    ,        ,      ,  1       r  .  pearance  of 

sessions : — *'  Ordered,  that,  at  the  future  quarter  sessions,  the  defendant 

all  applications  intended  to  be  made  for  orders  of  mainte-  ^^^^  a  hear- 
"^^  ,  ing,  and  that 

nance  in  bastardy  be  entered  with  the  clerk  of  the  peace  therefore  the 
on  or  before  twelve  at  noon  on  Tuesday,  in  sessions,  and  no  ^"ns'^had^*' 
application  will  be  received  unless  so  entered,  except  on  jurisdiction  to 
special  application  to  the  Court,  and  such  application  will  ^l^^  p^^^y  j„. 

be  called  on  in  the  order  of  entry."     The  case  was  called  tended  to  be 

charged  as  the 
VOL.  IV.  N  N  putative  father. 


The  Queen 
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1841.         on  according  to  the  usual  practice  in  its  turn>  but  no  one 
appeared  in  support  of  the  application.     S/niM,  whoap- 
V.  peared^  then  applied  for  his  costs,  when  the   above  men- 

Stamper.  tioned  order  was  made.  The  learned  baron  inclined  to  the 
opinion,  that  these  facts  amounted  to  evidence  of  an  in- 
tended application,  rather  than  of  an  application  actually 
made  and  heard,  within  the  meaning  of  the  statute  4  &  5 
Will,  4,  c.  76,  8.  73.  He  therefore  directed  a  verdict  of  not 
guilty  to  be  taken,  reserving  (by  consent)  leave  to  the  pro- 
secutor to  move  to  enter  a  verdict  of  guilty.  A  rule  nisi 
was  obtained  accordingly,  against  which 

Sir  F.  Pollock  and  Archbold  shewed  cause.  The  Poor 
Law  Amendment  Act,  4  8c  5  Will,  4,  c.  76,  s.  7^,  authorises 
the  application  to  the  Court  of  Quarter  Sessions  for  an 
order  of  maintenance  to  be  made  upon  the  putative  father 
of  a  bastard  child.  The  7dd  section  prescribes  the  condi- 
tions of  notice  necessary  to  be  observed  to  give  that  Court 
jurisdiction.  No  order  can  be  made  unless  upon  a  hearing 
following  a  notice,  of  the  intended  application,  given  four- 
teen days  before  the  sessions.  At  the  end  of  the  73d  sec- 
tion is  the  proviso  under  which  it  is  said  the  Court  had 
jurisdiction  to  make  the  order  for  costs,  the  validity  of 
which  is  now  in  question.  That  proviso  is,  *'  Provided 
also,  that,  if  upon  the  hearing  of  such  application  the  Court 
shall  not  think  fit  to  make  any  order  thereon,  it  shall  order 
and  direct  that  the  full  costs  and  charges  incurred  by  the 
person  so  intended  to  be  charged,  in  resisting  such  appli- 
cation, shall  be  paid  by  such  overseers  or  guardians. 
The  question  then  resolves  itself  into  this,  did  that  which 
was  done  amount  to  a  "  hearing  of  such  application  V*  It  is 
true  that  the  order  professes  on  its  face  to  be  made  upon 
"  a  hearing,'*  but,  as  Lord  Ellenborough  said  in  Welch  v. 
Nash  (a),  **  the  justices  cannot  make  facts  by  their  determi- 
nation, in  order  to  give  themselves  jurisdiction  contrary  to 

('i)  8  East,  403. 
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the  truth  of  the  case ;"  a  doctrine  which  the  Courts  have 
fully  confirmed  in  the  later  case  of  Rex  v.  Gilkes  {a).  Even 
if  the  order  could,  hy  an  apt  finding  of  a  fact  on  its  face, 
be  held  capable  of,  conclusively,  giving  jurisdiction,  it  can- 
not have  that  effect  here,  where  the  fact  is  merely  stated  by 
way  of  recital.  *'  Neither  doth  a  recital  conclude,  because 
h  is  no  direct  affirmation:"  Co,  Lit.  352  b.  [Lord  Deri' 
man  C.  J.  That  language  must  be  understood  with  some 
qualification,  or  it  would  not  stand  with  the  decided  cases. 
Here  there  is  a  direct  afiirmation  of  a  fact  (6).] 


541 


1841. 


The  Queen 

V, 

Stamper. 


i2.  Alexander  and  Bliss  contrsi.  This  order  of  quarter 
tesaions  was  a  record,  and  the  finding  of  the  facts  by  it 
was  not  traversable  (6) :  Rex  v.  White  {c),  Rex  v.  Ship- 
ian{d\  Rex  v.  Wade{e),  Rex  v.  Mytton{f).  But,  if  it 
were  traversable,  the  facts  proved  were  sufiicient  to  give 
the  justices  jurisdiction.  The  entry  was  an  application. 
It  was  the  first  step  according  to  the  practice  of  the  Court. 
That  Court  was  quite  competent  to  decide  in  what  mode 
applications  should  be  made  to  it,  and,  unless  its  regulations 
were  evidently  unreasonable,  this  Court  will  not  interfere. 
The  parties  making  the  application  might  appear  in  Court 
and  withdraw,  but  it  would  be  not  the  less  an  application, 
and  the  Court  would  have  power  to  award  costs.  The 
entry  in  the  book  was  an  application,  and  the  calling  on 
was  a  hearing.     All  these  jurisdictions  must  be  exercised 


(a)  8  B.  &  C.  439;  S,  C.  ^  M. 
arR.454. 

(ft)  It  will  be  seen  that  the  judg- 
meot  of  the  Court  did  not  proceed 
upon  this  part  of  the  argument  at 
all ;  but  that,  upon  the  facts  of  the 
case,  ff hat  was  done  at  the  ses- 
nous  did  amount  to  a  hearing,  and 
therefore  warranted  the  finding  of 
the  fact  bj  the  Court. 


As  to  the  doctrine  of  estoppel 
by  recital,  see  Shellif  v.  Wright^ 
Willes,  19.  1  Wms.  Saund.  216, 
n.  2,  ''A  party  shall  be  estopped  by 
the  recital  of  a  particular  thing.'' 

(c)  Cald.  183. 

(rf)  8B.  &C.77«;  5.  C.  3  M. 
&  R.  454. 

{e)  1  B.  &Ad.  861. 

(/)  Cald.  536. 


N  N  9 


The  Queen 

V. 
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1841.  by  analogy  to  the  common  law.  {^Paiteion  J.  The  entry  of 
a  cause  at  nisi  prius  enables  the  Court  to  nonsuit.  The 
Court  below  seem  to  have  considered  the  entry  in  the  book 
Stamper.  ^^^  ^^  application,  that  is  very  reasonable.  The  question 
is,  does  the  statute  warrant  it?  Under  the  74lh  section, 
there  may  be  a  hearing  though  the  defendant  is  not  present, 
and  why  may  there  not  be  a  hearing  though  the  other  partj 
is  not  present?]  The  Court  in  construing  the  statute  17 
Geo.  2,  c.  38,  held,  in  JRex  v.  Justices  of  Essex  {a),  that  the 
quarter  sessions  could  not  give  costs  where  an  appeal  had 
not  been  entered;  but  that  decision  proceeded  upon 
the  construction,  put  by  the  Court  upon  the  statute,  that 
there  must  be  a  determination  of  the  appeal  in  order  to  give 
the  sessions  jurisdiction.  And  in  Rex  v.  Cawston{b),  where, 
after  an  appeal  had  been  entered  and  respited,  the  respond- 
ents gave  notice  that  they  would  not  oppose  the  appeal,  the 
Court  held  that  the  allowance  of  the  appeal  was  a  hearing 
and  determination,  and  that  the  sessions  might  therefore 
award  costs.  In  JRex  v.  Justices  of  Essex  {c),  Parke  J.,  on 
the  authority  of  these  cases,  said,  it  was  clear  the  sessions 
had  jurisdiction  to  award  costs,  in  a  case  where  an  appel- 
lant, after  his  appeal  had  been  entered,  abandoned  it,  and 
gave  notice  to  the  respondents  that  he  should  not  proceed 
with  it,  and  when  it  was  called  on  did  not  appear  to  support 
it.  The  terms  of  the  statute  in  question  in  the  cases  cited 
were  much  more  strict  than  in  this  act,  which  gives  jurisdic- 
tion upon  an  application  alone. 

Cur,  adv.  vuU. 

Lord  Denman  C.  J.  in  this  term  (Feb.  1st)  delivered 
the  judgment  of  the  Court. — This  was  an  indictment  against 
the  overseers  of  the  township  of  Nunnington,  in  the  North 
Riding  of  Yorkshire,  for  not  obeying  an  order  of  sessions 
for  payment  of  costs  to  one  James  Smith.     The  defendants 

(a)  8  T.  R.  583.  (c)  1  Dowl.  P.  C.  539. 

(6)  4  D.  &  R.  445. 


The  Queen 

V. 
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^en    notice    to   James  Smith  of  their  intentioD  to         1841. 

» the  sessions  for  an  order  on  him  as  the  putative 

f  a  bastard  child,  under  the  72d  section  of  4  &  5 

.  c.  76.    Smith  had  appeared  at  the  sessions,  but  the      Stamper. 

nts  did  not  attempt  to  prove  the  case.     The  Court 

costs  to  Smith,  under  the  73d  section  of  the  ace. 
ct  was  taken  for  the  defendants  at  the  trial,  with 
to  enter  a  verdict  for  the  crown,  if  the  Court  should 
pinion  that  an  application  had  been  made  and  heard 
essionsy  so  as  to  give  the  Court  jurisdiction  to  order 
ment  of  these  costs.  [His  lordship  then  read  the 
sessions,  as  stated  p.  5d9>  anteJ]     The  defendants 

their  application  on  the  Tuesday  in  sessions,  in 
ice  of  this  rule,  and  it  was  called  on  in  its  order  ou 
dnesday.  The  defendants  did  not  then  appear,  nor 
nj  application  in  open  Court.  James  Smith  ap- 
to  resist  the  application. 

ire  of  opinion  that  the  entry  with  the  clerk  of  the 
n  this  case  was  an  application  within  the  meaning 
ict  of  parliament,  so  as  to  give  the  court  of  sessions 
tion,  and  that  the  calling  on  of  the  case  and  appear- 

James  Smith  to  resist  the  application  was  a  suffi- 
saring. 

ronsider  the  rule  of  sessions  as  regulating  the  mode 
Hg  application  to  the  Court,  which  being  a  matter  of 
i,  it  was  quite  competent  to  them  to  regulate,  and  not 
ly  directing  a  notice  of  intended  application, 
court  of  sessions  have  evidently  put  this  construction 
leir  own  rule,  and  we  think  it  is  the  right  one. 
rule  must  be  made  absolute  to  enter  a  verdict  for 

Rule  absolute. 
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18il. 

^-^N^^*'  Elizabeth  Collins  and  another  v.  Bayntun. 

Wednetday 

January  i5th.  ASSUMPSIT  for  money  had  and  received.     Plea,  non- 
ofassumpsic     assumpsit.     At  the  trial  before  Lord  Denman  C.J.  at  the 

the  defence       London  sittings  after  last  term,  it  appeared  that  the  plain- 
was,  that  the  o  *        rr  r 

plaintiff's  tes-  tiffs  sued  as   executrix   and   executor  of  a  person  named 

defendant^^^  Co///w«  deceased,  and  the  defence  was  that  the  defendant 

were  partners,  was  in  partnership  with  him,  and  that  the  subject  of  this 

subject  matter  action  was  a  partnership  account.     To  prove  that  partner- 

of  the  action      ship,  the  defendant  called  for  an  agreement  made,  by  himself 

was  a  oartner* 

ship  account,    ^nd  Collins  as  partners,  with  one  Kempster  a  builder,  to 

To  prove  the     build  and  repair  premises  in  which  Collins  und  the  defendant 
partnership  . 

the  defendant  were  to  carry  on  business  together  as  workers  in  horsehair. 

Jrodldon*"^^^  The   plaintiflFs   produced   it.      The  defendant   oflFered   to 

an  agreement,  prove  that  work  had  been  done  under  the  contract.     No 

be  made  bv  a  evidence  of  the  execution  of  the  instrument  was  given,  and 

third  person,  liC.  the  defendant  contended  that  it  was  not  necessary  as  the 
with  the  plain-  .  ^  ,  -  *.•         ,.."«.  . 

tiff's  testator     mstrument  came  from  the  possession  of  the  plaintiffs,  and 

and  defendant  ^j^^j^  testator  had  an  interest  in  the  agreement.     The  Lord 

as  a  firm,  to  do         .  ,  ^  ° 

certain  work     Chief  Justice  rejected  the  evidence,  and  the  plaintiff  had  a 

for  them.  verdict 

Held,  that  on     ^eraici. 

the  production 

plaintiff  the  Jervis  now  moved  (a)  for  a  new  trial  on  the  ground  that 

defendant         the  evidence  had  been  improperly  rejected.     It  must   be 

was  not  enti-  ,    ,     •         •      • 

tied  to  read  it    conceded  to  be  now  settled  that  it   is   not   sufficient  to 

without  proof    dispense  with  the    proof  of   a  written   instrument  that  it 
of  Its  execu-  "^  "^       , 

tion.  comes  from  the  possession  of  the  opposite  party,  but  it  is 

sufficient,  if  he  not  only  produces  it,  but  claims  an  interest 
under  it.  The  doctrine  in  Rex  v.  Middlezoy  {b)  is  certainly 
qualified  to  this  extent,  Carr  v.  Burdiss  (c).  Here  an  in- 
terest was  claimed,  for  if  this  agreement  were  not  performed, 
Collins  might  have  maintained  a  suit  either  at  law  or  equity. 
The  defendant  was  ready  to  prove  that  it  had  been  acted 

(a)  Before  Lord  Denman  C.  J.  (6)  2  T.  R.  41. 

Littledale,  Patteson  and  Coleridge  (e)  1  C.  M.  &  R.  782. 

Js. 
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^abridge  J.  In  Pearce  v.  Hooper  (a)  and  in 
lar  cases  the  party  took  an  abiding  interest] 
not  so  in  Carr  v.  Bur  dm  {b). 

Cur.  adv.  vult. 
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1841. 


Collins 

17. 

Bayntun. 


Eti  AM  (c). — The  facts  of  this  case  are  not  sufficient 
within  that  exception,  to  the  rule  requiring  proof 
instruments,  which  depends  upon  the  claim  of 
;  made  by  the  party  producing  it. 

Rule  refused. 


int.  60. 
kf .  &  R.  782. 
ry«3. 

iierly  held  that  the  mere 
t  instrunient  comes  out 
s  of  the  opposite  party, 
It  to  dispense  with  proof 
Ux  V.  MiddUzoy  (9  T. 
was  said  by  Buller  J. 
vil  actions,  where  the 
>hes  to  give  in  evidence 
lie  defendant's  custody, 
le  defendant  notice  to 
,  and   the  deed    when 
must    pnmk    facie   be 
be  duly    executed,  he- 
plaintiff  not    knowing 
B  subscribing  witnesses 
le  prepared  at  the  trial 
i  execution  of  the  deed. 
an  instrument  coming 
bands  of  the  opposite 
be  taken  to  be  proved." 
ne  has  been  long  over- 
e  present  rule  is  stated 
f  on  Evidence,  (8th  ed. 
be  that  **  where  a  party 
IS  a   beneficial  interest 
ed  produces  it  under  a 
is  not  entitled  to  insist 
lecution   being    proved 
the  attesting  witnesses 
'  other  manner,  for,  by 


calling  for  the   production  of  the 
deed,  he  is   to   be  considered  as 
affirming  its  due  execution."  There 
seems  to  be  some  mistake  here,  for 
the  party  producing  the  deed  does 
not  call  for  its  production.     But, 
passing  over  that,  it  seems  to  state 
the   rule  rather  too   broadly  and 
vaguely.     In  all  the  cases  on  this 
subject,  the  deed,  produced  under 
notice,  has  been  directly  connected 
with  the  subject  matter  in  dispute. 
As  in  Pearce  v.  Hooper^  the  leading 
case  on  the  subject,  where  in  an 
action    of  trespass    the    question 
was,  whether  the  locus  in  quo  was 
within  the  boundary  of  the  plain- 
tilT's  estate,  the  plaintiff  on  notice 
produced  the  conveyance  of  the 
estate  to  him,  and  it  was  held  that 
the   defendant  need  not  prove  it, 
<*  The    plaintiff,''  said    Mansfield 
C.  J.,  ''  had  no  interest  in  the  fee 
simple  of  this  estate.-,  if  this  deed 
does  not  convey  it."     So  in  Bur- 
net V.  Lj/nch,  5  B.  &  C.  589;  5.  C 
8  D.  &  R.  363,  a  lessee  brought  an 
action  as  assignee  of  the  lease.  To 
shew  the  covenants  in  the  original 
lease  he  proved  the  counterpart. 
The  defendant  put  in  the  original 
lease  itself,  and  proposed  to  compel 
the  plaintiff  to  prove  it,  but  that 
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1841. 


Collins 

V. 

Baymtun. 


was  held  to  be  unnecessary.  Bay- 
ley  J.  said,  "  It  was  a  deed  under 
which  the  defendant  and  the  party 
claiming  under  him  had  taken  all 
the  interest  which  they  professed 
to  take,"  In  Orr  v.  Morrice  (3 
B.  &  B.  139);  Boev.  Heming  (6 
B.  &  C.  28;  S.  C.  9  D.  &  R.  15); 
Carr  v.  BurdUs  (1  C.  M.  &  R. 
784);  Bradshaw  v.  Bennet  (1  M. 
&  Rob.  143);  Roe  v.  Wilkini  (4 
A.  &  E.  86 ;    S.  C.  5  N.  &  M. 

G. 


434)  the  iastrument  adnutted  wib- 
out  proof  of  execution  was  di- 
rectly connected  with  the  subject 
matter  in  dispute,  and  the  title 
and  interest  of  the  party  pro- 
ducing it  in  that  very  subject 
matter  was  shown  to  depend,  at 
all  events  in  some  degree,  on  the 
validity  of  the  instrument,  which 
it  therefore  was  unreasonable  that 
he  should  call  on  the  other  party 
to  prove. 


Payment  of 
money  into 
Court  to  inde- 
bitatus counts 
is  not  an  ad- 
mission of  any 
liability  ultra 
the  sum  paid 
in,  however 
special  the 
particulars  of 
demand  may 
be. 


Steavenson  v.  The  Mayor  and  Corporatiou  of  Berwick. 

A.SSUMPSIT  for  work  and  labour  as  an  attorney.  Plea; 
payment  of  52/.  Is,  3d.  into  Court,  and  no  damages  ultra ;  on 
which  issue  was  joined.  At  the  trial  at  Westminster,  at  the 
sittings  in  Easter  term,  1836,  a  verdict  was  found  for  the 
plaintiff,  subject  to  a  case.  It  appeared  from  the  case  that 
the  defendants  contested  their  liability  to  the  plaintiff.  The 
particulars  of  the  plaintiff's  demand  referred  to  an  account 
from  which  it  appeared  that  the  plaintiff's  demand  was  in 

respect  of  five  different  classes  of  business,  viz. — 

£    i.    d, 
1st.  A  bill  for  defending  two  prosecutions  and  penalties  7 

paid  for  certain  defendants  convicted J 

2.  A  bill  for  prosecuting  an  action  in  King's  Bench    ...     17  19    6 

3.  A  bill  for  miscellauies  respecting  tolls  belonging  to  do-  ) 

fendants 3 

4.  A  bill  incurred  in  supporting  the  appointment  of  a  )      n  m  in 

public  officer J 

5.  A  bill  for  auditing  corporation  accounts 5  18    4 

Amount     .     .    £306  19  10 

One  of  the  questions  argued  was  whether,  by  the  payment 
of  money  into  Court,  the  defendants  had  not  admitted  a  lia- 
bility by  their  retainer  for  the  work,  which  was  proved  to 
have  been  done  as  set  forth  in  the  particulars. 
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TF.  H.  Watson,  for  the  plaiutiff»  cited  Ravemcroft  v.         1841. 
(a),     [Coleridge  J.  Since  that  case  the  case  of  King- 
ham  V.  Robim  (b)  and  Stapleton  v.  Noxoell  (c)  have  been  v, 

decided  in  the  Exchequer.  They  lay  down  a  very  different  j^^^  ^^  ^^  ^f 
doctrine ;  and  in  the  latter  case  Alderson  B.  says  he  thinks  Berwick. 
the  case  of  Kingham  v.  Robins  (b)  must  be  considered  to 
overrule  the  case  of  Ravenscrqfi  v.  Wise  (a).  Lord  Den- 
man  C.J.  We  have  several  times  recognised  and  acted  upon 
the  doctrine  that  payment  of  money  into  court  on  indebita- 
tus counts  does  not  admit  any  liability  beyond  the  amount 
paid  in.] 

jR.  Ingham,  for  the  defendants,  cited  Reed  v.  Dickons  {d), 
Long  V.  Greville  (e),  and  Seaion  v.  Benedict  {/).  [Patte- 
son  J.  referred  to  Cox  v.  Parry  (g).] 

The  Court  (A)  gave  judgment  for  the  defendants. 

(a)  1  C.  M.  &  R.  S03.  R.  632. 

(6)  5  M.  &  W.  94.  (/)  5  Ring.  88 ;  S.C.  9  M. & 

(c)  6  M.  &  W.  9.  P.  66, 

Id)  5B.&  Ad.  499;  S.C,  Q  N.  (g)  1  T.  R.  464. 

&  M.  369.  (A)  I^rd  Dentnan  C.  J.  lAttle- 

(e)  3  R.  &  C.  10;  S.  C.  4  D.  &  dale,  Patteson  and  Coleridge  Js. 

c. 


Harden  and  another.  Assignees  of  Forsyth,  an  Insolvent, 

V.  Francis  Forsyth.  Thunday, 

January  2Ut, 
Rule  to  shew  cause  why  the  judgment  signed  on  a  A  warrant  of 
warrant  of  attorney,  with  all  subsequent  proceedings,  should  b^n^elveu^bv 

not  be  set  aside  for  irregularity,  the  defendant  having  died  an  insolvent 
-     -  ,      .     ,  .         .  debtor  to  the 

before  the  judgment  was  signed.  provisional  as- 

On  the  26th  March,  1827,  Francis  Forsyth  was  dis-  signce,  pursu- 

TT      1     1  ant  to  the  Slat. 

charged  by  the  Insolvent  Court.     He  had  executed,  pur-  r  Geo.  4,  c.  57, 

8. 57.    After 
the  death  of  the  insolvent,  bj^  order  of  the  Insolvent  Debtors'  Court,  judgment  was 
signed  upon  it.    The  Court  set  it  aside  as  irregular. 

The  Coart  afterwards  refused  a  rule  to  enter  up  judgment  nunc  pro  tunc  as  of  a  pe- 
riod anterior  to  the  death  of  the  insolvent. 


Harden 
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1841.         suant  to  the  stat.  7  Geo.  4,  c.  57,  s,57,  a  warrant  of  attorney 
to  confess  judgment,  at  the  suit  of  the  provisional  assignee, 
v.  for  the  sum  of  5070/.     The  plaintiffs  were  afterwards  ap- 

FoRsTTH.      pointed  assignees.     Francis  Forsyth  died  Aug.  30,  1833, 
leaving  executors. 

Dec.  24,  1839*  an  order  was  obtained  to  enter  up  judg- 
ment on  the  warrant  of  attorney,  at  the  suit  of  the  plain- 
tiffs, for  the  sum  of  2536/.,  the  then  unsatisfied  debts  of 
Francis  Forsyth.  Judgment  was  accordingly  signed  in  this 
Court,  but  without  any  application  for  a  rule  or  order  to 
do  so.  Application  was  made  to  the  Insolvent  Court  for 
leave  to  take  out  execution  on  the  judgment,  and,  on  May 
24,  1840,  the  court  ordered  that  execution  might  be  taken 
out,  but  in  order  to  ascertain  the  validity  of  the  proceed- 
ings, that  court  stayed  them,  directing  an  application  to  be 
made  to  this  Court. 

Sir  J.  Campbell  A.  G.  and  Hoggins  now  shewed  cause. 
The  Insolvent  Debtors' Court  alone  has  jurisdiction  in  this 
question.  The  stat.  7  Geo,  4,  c.  57 ,  s.  57,  which  was  the 
statute  in  force  at  the  time  these  proceedings  were  taken, 
gives  jurisdiction  to  the  Insolvent  Debtors'  Court  to  direct 
in  what  manner  judgments  against  insolvent  debtors  shall 
be  entered  up  and  enforced.  It  enacts  that  the  order  of 
the  court  for  entering  up  judgment  shall  be  a  sufficient 
authority  to  the  officer  who  is  to  enter  the  same,  and  the 
court  are  authorised  to  allow  execution  to  be  taken  out 
upon  the  judgment.  The  statute  intended  that  the  warrant 
of  attorney  should  continue  in  force,  notwithstanding  the 
death  of  the  insolvent.  The  language  of  the  section  as  to 
taking  out  execution  is,  "  and  if  at  any  time  it  shall  appear 
to  the  satisfaction  of  the  said  court  that  such  prisoner  is  of 
ability  to  pay  such  debts,  or  any  part  thereof,  or  that  he  or 
she  is  dead,  leaving  assets  for  that  purpose,  the  said  court 
may  permit  execution  to  be  taken  out  upon  such  judg- 
ment." [Patteson  J.  That  provision  relates  to  issuing 
execution,  and  not  to  signing  judgment.]      Even  at  com- 
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lOn  law  it  is  not  always  an  objection  to  a  judgment  that  it 
as  signed  after  the  death  of  the  defendant.  The  practice 
r  entering  up  judgment  on  an  old  warrant  of  attorney  is 
1  instance.  It  was  sufficient  if  the  defendant  was  alive 
D  the  first  day  of  term«  though  the  judgment  was  signed 
I  the  course  of  the  term. 


G49 


1841. 


Harden 

V. 

Forsyth. 


Sir  W.  W.  Follett  and  W.  H,  Watson  contrd  were  stop- 
ped by  the  Court. 

Lord  Denman  C.J. — The  57th  section  of  the  statute 
loes  not,  as  I  at  first  thought  it  did,  give  any  power  to  the 
}ourt  to  order  judgment  to  be  entered  up  after  the  death 
»f  the  defendant.     The  rule  therefore  must  be  absolute. 

LiTTLEDALE  J. — It  is  dear  that  judgment  cannot  be 
sDtered  up  against  a  party  after  he  is  dead,  unless  it  be 
lone  as  of  a  time  preceding  the  death.  The  Court  some- 
imes  permits  judgment  to  be  signed  nunc  pro  tunc  where 
the  delay  has  been  the  act  of  the  Court,  as  in  cases  of 
lapse  of  time  after  a  special  verdict,  the  defendant  having 
died  in  the  interim^  and  other  similar  cases. 

Patteson  J. — This  is  a  judgment  of  our  Court,  and 
we  have  therefore  clearly  jurisdiction  over  it;  and  we  must 
see  that  the  proceedings  of  this  Court  are  regular.  I  am  of 
opinion  that  the  statute  cited  gives  no  power  to  the  In- 
solvent Debtors'  Court  to  enter  up  judgment  after  the 
death  of  the  insolvent. 


Coleridge  J. — The  practice  on  signing  judgments  on 
old  warrants  of  attorney  furnishes  no  argument  in  favour 
of  the  plaintiffs.  Under  the  old  practice  the  whole  term 
was  considered  to  be  as  one  day ;  everything  done  had 
relation  to  the  first  day  of  the  term ;  it  was  sufficient  to 
shew  that  the  defendant  was  alive  on  that  day.  Now  that 
judgments  bear  date  on  the  day  they  are  actually  signed,  it 
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M  -WKOKmarj  a  nfeev  Bat  the  defcadaBt  vas  alive  so  recently 
leiins   sue  «iwcioi«  m§  to  ntse  an  infefence  that  he  b 

both  tke  old  aod  the  altered 
to  be  satisfied,  before  they  au- 
aorsKH  a  iiifiiBM  ■!!  lo  be  spied,  that  the  party  was  living 
2£  UK  zmtt  i€  ntt  ^odoa  Tbe  case  was  before  me  at 
stamotfrT  :  I  xema  it  to  ibe  Coart,  tfaiDking  the  constrac- 
=iia  ac  ZMtt  ^uMaOft  mxd  oa  a  fit  sabject  for  coosideratioo. 

Rule  absolute. 

Sir  J.  C^jmfitU  A-G.  afterwards  (Jan.  25)  applied  to  tbe 

Ccofft  :z€  kave  to  enter  up  JodgmeDt  nunc  pro  tunc  as  of 

a  ICTK  asierkc  to  ibe  death  of  the  insolvent.     \^CoIeridgc  J. 

la  crisBaffj  cases  this  Court  is  not  to  be  applied  to,  but 

taie  latso^vest  Debtors*  Court.] 

Cur.  adv,  vuh. 

Tbe  Cor  ST  this  daj  (Jan.  £8)  refused  a  rule. 
G. 


The  Queen  r.  Hopkins  and  others. 

A  *r:t  c4  ^lANDAMUS  to  deliver  up  books  and  papers  relating  to 

the  office  of  clerk  of  the  court  of  requests,   established 


us 


penca  to  de-  onder  Stat.  47  Geo.  3,  sess.  2,  c.  1,  for  the  recovery  of  small 
clerk  (^  a  debts  in  Boston  and  two  other  hundreds  of  the  county  of 

court  of  re-       Lincoln.     The  writ,  which  was  directed  to  Hopkins  and  to 

qaesis  piipen  i_  f 

reiatiiig  to  the  the  commissioners  of  the  court,  set  out  the  mode  of  election 

**^^j^  to  the  office  of  clerk  of  the  same  court  prescribed  by  the 
writ  did  not  *  "^ 

shew  any  statute,  and  alleged  that  Meaburn  Sianiland  had  been  duly 

perion  ie^  ^  elected  on  a  vacancy  occasioned  by  the  death  of  the  preceding 
taining  to  hold  ^.|erk.  The  writ  then  proceeded,  "  and  whereas  we  have 
any  right.  further  been  given  to    understand   and  be   informed  that 

Held,  that  the  jjyg,.g  books,  papers,  and  other  proceedings  relating  to  the 

ivrii  was 

therefore  bad, 

and  that  the  defect  could  not  be  supplied  by  the  return,  on  which  it  appeared  thai  he 

claimed  to  be  the  lawful  clerk  of  the  court,  and  to  retain  the  papers  ns  such. 


Hopkins. 
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taid  court  of  requests,  or  to  the  business  thereof,  or  to  the 

raid  oflBce  of  clerk  to  the  said  court,  and  which  of  right    "tuToZTI^ 

ought  to  be  in  the  custody  of  the  said  Meaburn  Staniland     _     v. 

as  clerk  to  the  said  court  of  requests,  are  now  in  the  custody, 

power,  or  controul  of  you,  the  said  Thomas  Hopkins^  and  you 

the  couimissioners  of  the  said  court  of  requests  or  of  some 

of  you,"  &c. — the  writ  then  alleged  a  demand  by  Staniland 

of  the  books,  papers  &c.,  and  a  refusal  by  Hopkins  and  the 

commissioners  to  give  them  up.     The  writ  then  commanded 

them  to  deliver  to  Staniland,  ''  as  such  clerk  to  the  said 

court,  all  books,  papers,  and  other  proceedings  relating  to 

the  said  court,  or  the  business  thereof,  or  to  the  office  of 

clerk  to  the  said  court,  or  that  you  shew  us  cause,  &c." 

The  commissioners  returned  traversing  the  possession  of 
any  books  &c. 

Hopkins  made  a  return  traversing  the  validity  of  the 
election  of  Staniland,  and  setting  up  an  election  of  himself 
to  the  office  of  clerk  of  the  said  court,  and  that  he  received 
by  order  and  direction  of  the  said  commissioners  the  books, 
papers,  and  other  proceedings  relating  to  the  said  court, 
to  the  business  thereof  and  to  the  office  of  clerk  of  the 
said  court  and  business  thereof,  and  to  the  office  of  clerk  of 
the  said  court,  in  the  within  writ  mentioned  ;  and  that  at  the 
time  of  the  serving  of  the  said  writ  on  him,  he  held  and  still 
holds  the  same  as  above  he  was  entitled.  Wherefore  he  could 
Dot  deliver  &c.. 

Sir  W.  W.  Follett  intimated  that  an  objection  would  be 
taken  to  the  writ,  for  not  shewing  on  the  face  of  it  that 
Hopkins  was  not  possessed  of  the  books  Sec,  otherwise 
than  as  a  mere  stranger. 

Sir  JP.  Pollock  for  the  crown.  A  mandamus  will  lie  to 
any  one  who  claims  to  hold  documents  in  right  of  his  election 
to  a  public  office,  or  documents  of  a  public  nature.  When 
two  persons  are  contending  for  an  office,  the  right  to  it  may 
always  be  tried  by  a  mandamus  to  give  up  papers  relating 
to  it,  when  quo  warranto  would  not  lie.    [Littledale  J. 


Hopkins. 


CASES  IN  THE  QUEEK's  BENCH, 

The  writ  itself  does  not  shew  Hopkins  had  anything  to  do 

r^J^TT"*'       with  the  office  ;  why  might  not  trover  be  maintained  ?]    In 
The  Queen  y        j        &  j 

V.  trover  he  could  only  recover  damages.     It  must  be  con- 

tended that  he  is  not  a  mere  wrong  doer,  but  that  he  holds 
under  some  claim  of  right  connected  with  the  office,  whicb 
alone  could  give  him  any  title  to  hold  them.     At  all  events 
as  a  return  is  now  made,  there  is  sufficient  before  the  Court 
to  enable  them  to  exercise  their  discretion  whether  the  writ 
should  go  or  not.     [Liitledale  J.  The  Court  did  not  direct 
the  writ  to  issue  in  that  form.] 

Sir  W.  W.  Folleti  for  Hopkins  contr^.     The  writ  of  man- 
damus itself  does  not  shew  any  ground  for  the  interference  of 
the  Court,  and,  if  that  be  so,  the  defect  cannot  be  remedied 
by  any  thing  contained  in  the  return.     There  is  no  state- 
ment of  any  claim  by  Hopkins  to  hold  those  documents 
as  a  matter  of  right — nothing  to  shew  that  he  is  not  a 
mere  stranger  to  these  proceedings  against  whom  trover  or 
detinue  might  be  supported.     This  is  not  like  the  case  of 
Rex  V.  Round  (a)  where  a  person  whose  term  of  office  had 
expired  detained  the   official   papers   from  his  successor. 
ICoieridge  J.  referred  to  Rex  v.  The  Bank  of  England {b)»] 

Lord  Denman  C*  J, — The  objection  appears  to  be 
well  founded.  The  practice  of  this  Court  is  uniform,  not 
to  consider  the  issuing  of  this  writ  to  be  a  mere  matter  of 
discretion,  but  to  require  a  clear  case  to  be  made  out  for 
the  extraordinary  interposition  by  the  Court,  and  this 
ought  to  appear  on  the  face  of  the  writ  itself. 

(d)  5  N.  &  M.  427.  not  clear,  the  Court  will  not  in- 

(6)  There  are  two  cases  of  this  terpose  the  extraordinary  reroedj 

name,  and   both   in  point.     One  of  a  mandamus."     The  learned 

case   is  in    2  Doug.  5^6,    where  judge  probably  referred  to  another 

Lord  Mantfield  said  "  where  there  case  of  the  same  name  in  2  B.  & 

is   no  specific  remedy,  the  Court  AJd.  620,  where   Bayiey  J.  said, 

will  grant  a  mandamus  that  justice  "The  Court  never  grants  this  writ 

may  be  done.  But  where  an  action  except  for  public  purposes,  and  to 

will  lie  for  complete   satisfaction  compel  the  performance  of  poblic 

equivalent  to  a  specific  relief,  and  duties.** 
the  right  of  the  party  applying  is 
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LiTTLEDALBy    PaTTBSON,    and    COLERIDGF.    Js.    COD-  1841. 

curred. 

G.  Writ  of  mandamus  quashed. 


The  Queen 

V, 

Hopkins. 


The  Queen  r.  The  Overseers  of  the  Todmorden  Saturday, 

Union.  Jan,23rtL 

^ -.  On  the  forma- 

JMlANDAMUS.     The  writ  stated    the   formation  of  an  tionofapoor 

union,  pursuant  to  the  provisions  of  the  Poor  Law  Amend-  parish  altoge- 
anent  Act,  comprising  the  township  of  Todmorden  and  ^^^^  neglected 
Walsden,  **  and  that  under  the  provisions  of  the  said  act,  guardian.  ' 

mod  under  the  rules,  orders  and  regulations  of  the   Poor  Th«»*  w«fe 
,     ,  °  ^  two  elections 

Law  Commissioners  for  England  and  Wales,  certain  per-  of  guardians 
sons  had  been  duly  appointed  guardians  of  the  poor  in  the  ^^^^^^  Thow ' 
said  union,  and  as  such  guardians  had  taken  upon  them-  also  the  same 
selves  the  maintaining,  providing  for,  regulation  and  em-  ed  to  elect 
ployment  of  the  poor  of  the  said  union,  including  the  poor  any  gaardianb. 
of  the  said  township  of  Todmorden  and  Walsden.^*     The  even  if  at  the 
writ  then  stated  an  order  of  the  Poor  Law  Commissioners  fh^'boa^"*  f 
that  the  board  of  guardians  of  the  said  union  should  give  guardians  was 
the  necessary  directions  to  the  overseers  of  the  poor  of  the  Ihe^a'JJect*' 

several  townships  and   places  in  the   union  for  providing  was  cured  hy 
,  .i.  ••/•ii'^i.i  /.  ^he  38th  sect. 

such  sums  as  might  be  requisite  for  the  relief  of  the  poor  of  of  the  Poor 

such  townships  and  places,  and  for  defraying  proportionably  ^^^  Amend- 

nient  Act, 

the  expenses  of  the  union,  and  that  they  should  make  and  which  gives 
collect  the  necessary  rates,  and  pay  them  over.  board*^/°ted 

The  writ  also,  among  other  things,  stated  the  issuing  of  a  subsequendy 
precept  by  the  guardians  to  the  overseers  of  the  township  of  election 

Todmorden,  requiring  them  to  pay  the  several  sums  of  50/.,  though  the  full 

>i>  ft  r    t  •ii.r¥it    number  of 

40/.  and  50/.  out  of  the  poor  rates  of  the  parish  of  1  od-  guardians  be 

morden,  for  the  relief  of  the  poor  in  the  union,  and  for  their  '^l)^^^' 
proportion  of  the  general  expenses ;  and,  stating  their  neglect  the  board 
and  refusal  to  do  so,  commanded  them  to  pay  the  said  sums  board  evra  the 
to  the  treasurer  of  the  Todmorden  union,  or,  if  necessary,  to  Arst  year. 
make  a  rate  to  raise  such  sums. 
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1841.  The   overseers  Id  their  return,  admitting  seriatim   the 

^"^^"^^^       allegations  in  the  writ  of  mandamus,  alleged  that  a  town- 

T*1)C  Queen 

„  ship,  parish  or  place,  called  Langfield,  formed  a  part  of  the 

The  Overseers  Todmorden  union,  and  that  the  said  union,  "  besides  the 
Toi;M()RDEN  Said  township  of  Todmorden  and  Walsden/'  and  the  said 
Union.  township,  comprised"  four  (naming  them)  other  townships, 
parishes  or  places.  The  return  then  stated  an  order  of  the 
Poor  Law  Commissioners  that  the  number  of  guardians 
for  the  said  union  should  be  eighteeen,  to  be  elected  by  the 
several  townships,  parishes  or  places  comprising  it,  in  cer- 
tain proportions  specified ;  Todmorden  and  another  place 
electing  four,  two  other  places  electing  each  three,  and  the 
remaining  townships,  parishes  or  places,  in  which  number 
was  included  Langfield,  electing  each  two.  The  return  then 
stated  that  guardians  had  been  duly  elected  and  appointed 
for  all  the  parts  of  the  union  except  Langfield,  for  which 
township  there  never  had  been  any  guardian  elected. 

The  plea  to  the  return,  protesting  the  validity  of  it  in 
law  and  admitting  the  facts  in  it,  alleged,  that  the  said  order 
for  the  formation  of  the  said  union  in  the  said  writ  and 
return  mentioned  was  and  is  a  certain  order  of  the  said 
Poor  Law  Commissioners  made  by  them  under  and  in 
pursuance  of  the  said  act  of  parliament  and  issued  by 
them,  28th  January,  1837,  for  the  uniting,  &c.  of  the  said 
places  named,  and  directing  the  constitution  of  a  board  of 
guardians  for  the  said  union,  specifying  the  number  of 
guardians,  and  the  days  for  their  election.  The  plea 
then  stated  that  on  the  day  fixed  for  the  first  election  "  cer- 
tain guardians  to  the  number  of  three  or  more,  to  wit,  ten, 
were  duly  elected  and  appointed,  under  and  by  virtue  of 
and  pursuant  and  conformably  to  the  provisions  of  the  said 
act  of  parliament,  intituled  8cc.;'*  that  before  the  election 
due  notice  in  writing  was  given  to  the  inhabitants  of  Lang* 
field,  but  that  notwithstanding  such  notice  they  did  not  elect 
any  guardians.  The  plea  then  alleged  two  subsequent 
annual  elections  of  guardians,  at  each  of  which  three  or 
more,  to  wit,  ten,  were  elected,  but  none  by  the  township 
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^"     X^aogfield.     It  also  alleged  that  the  board  of  guardians        1841. 
**^^    constituted  did  act  as  such  and  made  the  orders,  the    rJ^^^X"^ 
^^^^compliance  with  which  was  complained  of.  v. 

The  replication  to  the  plea  stated  the  circumstances  '^^  Overseers 
^'^fler  which  Langfield  had  not  elected  any  guardians.    Dc-    ToDifoitDSN 
*»^^rrer.  ^'''^''• 

Sir  J.  Campbell  A.  G.  for  the  crown.     It  is  to  be  con- 
^^Bded  by  the  defendants  that  there  has  never  been  a  valid 
^lection  of  a  board  of  guardians  at  all,  in  consequence  of  the 
Neglect  to  elect  any  by  the  parish  of  Langfield.   The  validity 
^f  the  objection  depends  on  the  construction  which  ought 
Xo  be  put  upon  the  38th  section  of  the  Poor  Law  Amend- 
ment Act.    Unions  framed  under  that  statute  differ  materially 
from  those  formed  under  Gilbert's  act,  22  G.  3,  c.  83.    Under 
the  former  the  several  parishes  form  a  representative  and  not 
a  federal  union,  and,  if  a  parish  having  the  opportunity  duly 
to  elect  its  representative  neglects  to  do  so,  that  cannot  inva- 
lidate the  representative  body.     Rex  v.  The  Poor  Law  Com^ 
missiotiers  {a)  decides  that  even  a  parish  already  under  the 
regulations  of  a  local  act  may  be  made  part  of  an  union, 
though  the  commissioners  would  have  no  power  to  make 
orders  inconsistent  with  the  provisions  of  such  act.    That  dc" 
cision  shews  that  it  is  not  essential  that  the  whole  should  be 
united  into  one  body,  alike  in  all  its  parts.     Other  sections 
of  the  act  shew  that  the  legislature  did  not  contemplate  the 
presence  or  sanction  of  all  the  guardians  as  a  condition  to 
the  validity  of  a  quasi  corporate  act.     Section  32  requires 
the  consent  of  two-thirds  of  the  guardians  of  an  union  to  a 
dissolution  of  it.    Section  38,  provides  that  no  act  of  a  meet- 
ing of  guardians  "  shall  be  valid  unless  three  members  shall 
be  present  and  concur  therein.'' 

Kelly  control.  There  has  never  been  a  complete  body 
of  guardians  formed,  and  the  orders  of  the  guardians  who 
have  been  elected  have  therefore  no  validity.   This  is  shewn 

(a)  6  A.  &  E.  34;  5.  C.  2  N.  &  P.  8. 
VOL.  IV.  O  O 
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1841.         by  the  language  of  the  several  sections  of  the  act.     This  is 
J^^^^^^      uot  the  case  of  a  vacancy  occurring  after  the  whole  body  of 
9.  the  guardians  had  been  duly  elected,  or  of  a  failure  to  elect 

'^^  ?  th"*^"  ^^  *  parish  at  an  election  subsequent  to  the  first :  in  those 
ToDifoRDEv    cases^  by  the  express  words  of  the  38th  section,  the  remaio- 
MioN.       -Qg  guardians  may  act  ''as  if  no  such  vacancy  had  occurred, 
and  as  if  the  number  of  such  board  were  complete."  These 
expressions  shew  that,  except  in  the  case  provided  for»  the 
board  cannot  act  "  unless  the  number  be  complete/'  which 
it  has  here  never  been.     Further,  there  is  a  provision  in  the 
same   section  which  directs  how  the   guardians   shall  be 
elected,  indicating,   or  rather  plainly  declaring,  the  same 
intention,  **  provided  always  that  one  or  more  guardians 
shall  be  elected  for  every  parish  included  in  such  unioo." 
l^Patteson  J.  Do  you  contend  that  if  each  parish  bad  elected 
one  guardian,  the  board  would  have  been  complete,  though 
the  order  had  been  to  elect  a  larger  number  for  each  pa- 
rish?]    The  clause  may  not  shew  that,  but  it  shews  the 
intention.     There  are  many  acts  by  the  guardians,  to  the 
validity  of  which  it  is  made  necessary  that  there  should  be 
a  concurrence  of  a  majority  of  two-thirds ;  would  a  majority 
of  two-thirds  of  an  incompletely  elected  board  be  suffi- 
cient?    A  similar  difficulty  arose  in  the  construction  of  the 
Stat.  5  8c  6  Will.  4,  c.  76,  regulating  the  first  election  of 
aldermen  for  a  borough,  and  it  was  removed  by  an  act  of 
the  legislature,  7  Will.  4  &  1   Vict.  c.  78,  s.  2.     Rex  v.  W. 
L.  Roberts  (a). 

Sir  J,  Campbell  A.  G.  in  reply.  The  point  arising  upon 
the  statute  5  8c  G  Will.  4  did  not  receive  any  judicial  de- 
termination. Doubts,  as  recited  in  the  latter  act,  were 
entertained,  and  to  remove  them  the  legislature  interfered* 

Lord  Denman  C.  J. — The  38lh  section  of  the  statute  is 
very  obscurely  expressed ;  but  I  think  that  the  meaning  of 
the   legislature   is   that   contended   for  by  the   Attomey- 

(a)  7  Ad.  &  £.  433;    S.  C.  3  N.  &  P.  295. 
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eneral.     The  direction  in  the  proviso,  that  one  or  more 

ardians  shall  be  elected,  must  mean  that  one  or  more  shall 

made  eligible  by  the  order  of  the  commissioners.     I  say  v. 

I  rather  as  a  matter  of  opinion,  because  by  the  subse-      ^of  th^^*" 

»it  enactment  the  defect,  if  it  be  one,  is  cured.     Sup-    Todmobben 

TT 

iiDg  the  first  election  altogether  bad,  still  the  statute  pro- 
es  that  '*  in  case  the  full  number  of  guardians  shall  not 
fully  elected  at  such  subsequent  election  of  guardians 
the  time  being,  the  other  or  remaining  members  of  the 
i  board  shall  continue  to  act  until  the  completion  of  the 
i  board''  ^'  as  if  the  numbers  of  such  board  were  com- 
te.'^  There  have  been  elections  for  several  years,  and  the 
ect  is  therefore  cured,  unless  we  are  to  say  "  subsequent 
ctions''  mean  elections  after  a  first  complete  election; 
t  there  is  nothing  to  authorise  such  an  interpretation. 

LiTTLEDALE  J. — I  also  am  of  opinion  that  in  this  case 
re  was  a  ''  subsequent  election''  within  the  meaning  of 
!  act,  and  a  deficiency  in  the  election  is  by  it  expressly 
)vided  for. 

Patteson  J. — I  think  the  proviso,  as  to  the  number  of 
ardians  to  be  elected  for  each  parish,  coming  after  the 
;ulations  of  the  powers  of  the  commissioners,  must  be 
erred  to  them ;  but  at  all  events  this  is  a  case  of  a  sub- 
[uent  election. 

Coleridge  J. — The  commissioners  are  to  **  determine 
;  number  of  guardians  to  be  elected  in  each  union  :"  that 
ist  mean  the  number  that  shall  be  directed  to  be  elected. 
:annot  resist  the  inference  that  the  proviso  that  one  or 
ire  shall  be  elected  for  each  parish  must  have  the  con- 
uction  that  the  commissioners  shall  direct  one  or  more 
be  elected  for  each  parish.  I  agree  too  with  the  rest  of 
i  Courts  that,  if  that  be  not  so,  this  is  the  case  of  a  subse- 
ent  election,  to  which  the  objection  does  not  apply. 

Gm  Judgment  for  the  crown. 

o  o  2 
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1841. 

In  re  Easton  («). 

1.  A  writ  of     JlLLLIS,  in  Hilary  term,  1840,  obtained  a  rule  (6)  calliog 

habeas  corpus  ^      ^  Boston  and  his  attorney  to  shew  cause  why  a  writ  of 

ad  ftubjicien-        '^  ^  •'  ^  ^        ^ 

dum,  &c.y  habeas  corpus  issued  out  of  this  Court  by  his  said  attorney 
fiSge^onU  ^"  ^^^  *^^^  December,  1839,  and  whereby  the  gaoler  or 
Queen's  keeper  of  the  house  of  correction,  at  the  town  and  county 

issue  from  ihe  ^^  ^^e  town  of  Southampton,  was  commanded  to  have  the 
th^  c'  tn  ^^  ^^^^  ^^  Easton  before  one  of  the  judges  of  this  Court  ad 
where  the  pri-  subjiciendum,  &c.  should  not  be  set  aside  for  irregularity, 

custody  for  a  ^"^  ^^y  *"  ^^^^^  ™*^®  ^y  -P^'^"^'*  J-  ^^  ^^^  ^^^^  Decem- 
criroinalmat-    ber,  1839,  for  discharging  the  said  Easton  should  not  be 

2.  Where  a    rescinded,  and  why  a  warrant  should  not  issue  to  retake 

prisoner  com-    him. 
mitted  to  cus- 
tody for  a  cri-       The  rule  was  obtained  on  the  ground  that  the  writ  had 

minal  offence    iggygj  f^^^  ^y^^    j^^  gjj^  ^f  ^.^jg  q^^^^  instead  of  from  the 

sued  out  a  *^ 

writ  of  habeas  crown  office. 

ihe'pleaTide  ^^  appeared  that  on  the  26th  November,  1839,  £0^011 
of  this  Court,    had  been  convicted  by  the  Southampton  magistrates,  and 

and  obtained  ...  r       1    •  11  1  i- 

his  discharge    sentenced  to  imprisonment  for  being  on  board  a  vessel  lia- 

on  the  ground  i,ie  to  forfeiture  within  4  &  3  Will.  4,  c.  13,  s.  2,  the  said 

that  the  war-  .  .  ... 

rant  of  com-  vessel  being  a  foreign  vessel,  &c.  within  eight  leagues  of 

defecdve -^^  the  coast,  &c.  and  having  on  board  casks  of  brandy  of  a 

Hetdf  that  the  prohibited  size.     On  the  iCth  December  following  he  was 

the  crown  brought  under  the  writ  of  habeas  corpus  before  PattesvnJ. 

who  had  op-  at  chambers.  The  solicitor  to  the  customs  attended  on 
posed  his  dis-  01 

charge  without  "*®  part  of  the  crown.  Several  objections  were  taken  by 
that  the"* wrh"^  £as/ow'5  attorney  to  the  warrant  of  commitment.      The 

had  irregularly  learned  judge  held  one  of  the  objections  to  be  good,  and 

issued,  had 

thereby  {u)  Decided  in  Michaelmas  term  last  (Nov.  9tb)« 

waived  the  (6)  On  Jan.  21st,  in  the  Bail  Court, 

objection,  and 

that  he  could  not  afterwards  set  aside  the  writ  for  irregularity. 

3.  By  3  &  4  ffill.  4,  c.  53,  s.  48,  a  person  found  on  board  a'vessel  liable  to  forfeiture  is 

to  forfeit  100/.     By  4  &  5  Will.  4,  c.  13,  s.  «,  imprisonment  for  six  or  nine  months,  with 

hard  labour,  on  "conviction"  is  substituted  for  the  former  pecuniaiy  penalty: — Hddf 

that  a  parly  imprist)ned  under  this  act  was  in  custody  for  a  "criminal  matter"  within 

H^^T^i!^  °^  ^^  ^^^'  ^»  ^'  ^^^'  *"^  ^^^^  *  habeas  corpus  ad  subjiciendum,  obtained 
on  bis  behalf  from  a  judge  of  the  Queen's  Bench,  should  issue  from  the  crown  offict. 
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directed  the  prisoner  to  be  discharged.     It  was  not  disco-         1841. 
▼ered  until  the  20th  December  that  the  writ  had  not  issued       ^■^^'^^^ 
froa.  the  crown  office,  and  on  the  same  day  application  was       eIstok. 
made  to  Patteson  J.  at  chambers,  and  an  escape  warrant 
was  granted  by  the  learned  judge  to  retake  the  prisoner,  on 
the  ground  that  the  writ  had  not  issued  from  the  proper 
office,  and  a  summons  was  also  granted  to  shew  cause  why 
the  order  for  his  discharge  should  not  be  rescinded.     The 
prisoner  was  not  retaken  ;  and  his  attorney  and  the  solicitor 
for  the  customs  attended  the  summons  by  consent  on  the 
£iid  January.     The  learned  judge  having  heard  both  sides, 
directed,  on  the  6th  January,  that  the  escape  warrant  should 
be  recalled. 

Plati  and   Af.  Smith   shewed   cause.     [Sir  J.  Camjh- 
bell  A.  G.  The  latter  part  of  the  rule  as  to  retaking  Easton 
lias  become  immaterial,  because  the  period  of  imprisonment 
to  which  he  was  sentenced  has  expired ;  but  it  is  important 
to  have  the  question  of  practice  settled,  which  is,  whether, 
where  a  party  is  imprisoned  for  an  offence  against  the  2nd 
section  of  the  Customs  Act,  4  8c5  Will,  4,  c.  13,  he  can 
obtain  a  writ  of  habeas  corpus  from  the  plea  side  of  this 
Court,  instead  of  from  the  crown  office.]     1 .  There  was 
no  irregularity  in  the  issuing  of  the  writ.     The  writ  issued 
at  common  law,  and  nothing  more  was  necessary  to  its  va- 
lidity than  the  fiat  of  the  judge  who  issued  it:  5  Bl,  Com. 
131.     No  distinction  is  there  made  between  the  mode  of 
issuing  the  writ  in  civil  and  criminal  cases ;  nor  in  the  sta- 
tutes of  SI  Car.  2,  c.  2,  and  56  Geo,  3,  c.  100,  by  which 
no  other  formality  is  required  than  the  seal  of  the  Court  to 
which  the  judge  belongs  who  issues   the  writ.     Indeed 
tiiese  statutes  could  not  be  carried  into  effect  if  the  distinc- 
tion were  to  prevail,  for  then  the  writ  could  not  be  issued 
by  a  judge  of  the  Common  Pleas,  as  that  Court  has  no 
crown  side. 

But|  even  if  the  writ  must  in  criminal  matters  issue  from 
the  crown  side  only,  the  matter  for  which  Easton  was  sen- 


CASES  IN  THE  QUEEN*8  BENCH^ 

tenced  to  imprisonment  was  not  a  criminal  matter.    The 

statute  4  &  5  Will.  4,  c.  13,  s.  2.  under  which  he  was  con- 
In  re  . 

Easton.  victed,  enacts  that  persons  found  on  board  vessels  havmg 
prohibited  lading,  within  prohibited  distances,  and  persons 
obstructing  the  officers  of  the  preventive  service,  &c. ''  shall, 
upon  being  duly  convicted  of  any  of  the  said  offences  be- 
fore any  two  justices  of  the  peace,  be  adjudged  by  such 
justices  for  the  first  offence  to  be  imprisoned  in  any  house 
of  correction,  and  there  kept  to  hard  labour  for  any  term 
not  less  than  six  nor  greater  than  nine  calendar  months," 
&c.  In  this  section,  the  matter  of  which  Easton  was  con- 
victed is  called  an  ''offence,"  and  it  is  visited  with  imprison- 
ment as  if  it  were  a  criminal  offence ;  yet  by  the  former 
enactment,  3  8c  4  Will.  4,  c.  63,  s.48,  for  which  the  present 
is  substituted,  the  only  penalty  was  a  pecuniary  penalty  of 
100/.;  and  an  alteration  in  the  penalty  cannot  vary  the  cha> 
racter  of  the  offence.  Ex  parte  Beeching  (a)  is  decisive  to 
shew  that  smuggling  is  not  a  criminal  matter* 

2.  Even  if  this  writ  ought  to  have  issued  from  the  crown 
office,  it  is  not  void,  and  the  irregularity  has  been  waived, 
for  it  was  passed  over  when  the  crown  attended  by  its  soli- 
citor before  Patteson  J.  at  chambers,  and  was  not  men- 
tioned until  after  the  learned  judge  had  disposed  of  the 
case,  and  discharged  the  prisoner. 

Sir  .7.  Campbell  A.  G.  and  Ellis^  contrsL  The  irregu- 
larity has  not  been  waived ;  for  it  was  objected  to  as  soon 
as  discovered. 

It  is  not  denied,  on  the  part  of  the  crown,  that  the  pii- 
soner  had  a  right  to  his  habeas  corpus,  but  it  is  contended 
that  he  should  have  obtained  it  from  the  proper  office. 
A  habeas  corpus  cum  causa  may  of  course  be  had  on  the 
plea  side  of  the  Court,  but  a  habeas  corpus  ad  subjicien- 
dum, where  a  party  is  in  custody  at  the  suit  of  the  crown, 
must  always  be  had   from  the  crown  office.     The  offence 

[(a)  4  B.  &  C.  136;  iS.  C.  6  D.  &  R.  209. 
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« 

for  which  JEaston  wa$  committed  was  clearly  a  criminal 
offence,  and  the  whole  language  of  4  &  5  Will.  4,  c.  13, 
s.Sy  shews  that  the  legislature  considered  it  to  be  so.    The       Easton. 
ntture  of  the  act  in  itself,  which  a  party  is  charged  to  have 
committed,  is  immaterial ;  whether  the  act  is  criminal  or 
not  must  depend  upon  the  way  in  which  it  is  treated  by  the 
law.     The  act  now  in  question  is  a  criminal  act,  because 
the  statute  treats  it  as  a  criminal  act  by  punishing  it  as 
such.     If  for  the  same  act  Easton  had  been  liable  merely 
to  an  action  of  debt  for  a  penalty,  the  case  would  be  differ- 
ent, and  this  distinction  is  taken  in  Huntley  v.  Luscombe[a)j 
bat  the  point  was  not  decided.     The  case  of  Ex  parte 
Beeching  (&),  which  has  been  cited,  was  a  proceeding  for 
penalties,  and  therefore  does  not  apply.     If  the  statute  of 
4  &  5  fVilL  4  had   simply  prohibited  the   act   of  which 
Easton  has  been  convicted,  he  would  have  been  liable  to 
indictment.     [Lord  Denman  C.  J.  We  think  this  was  a  cri- 
minal matter.]     Then  Tat/lor*s{c)  case  is  a  direct  authority 
that  the  writ  should  have  issued  from  the  crown  side  of 
this  Court     In  that  case  the  Court  appeared  to  consider 
it  of  importance  that  the  distinction,  as  to  the  mode  of 
issuing  writs  of  habeas  corpus  on  the  crown  and  civil  side 
of  the  Court,  should  be  preserved. 

Lord  Denman  C.  J. — We  are  all  of  opinion  that  the 
prisoner  was  in  custody  for  a  criminal  offence.  Whatever 
may  have  been  the  provisions  in  former  acts  with  respect 
to  the  offence  for  which  he  was  committed,  we  think  that, 
as  the  act  now  applicable  to  it  says  that  a  party  convicted 
of  it  shall  be  imprisoned  and  kept  to  hard  labour,  it  is  im- 
possible to  doubt  that  the  offence  is,  in  the  eye  of  the  law, 
a  criminal  offence.  The  regular  course  therefore  would 
have  been  to  have  issued  the  habeas  corpus  from  the  crown 
side  of  the  Court:  that  was  decided  in  Taylor's  case(c)« 
There  has  been  then  an  irregularity  in  issuing  this  writ, 

(a)  S  B.  &  P.  530.  {c)  3  East,  S32. 

(ft)  4  B.  &  C«  136;  S.  C.  6  D.  &  R.  209. 
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and  it  might  easily  have  been  ascertained  that  it  had  not 
been  duly  issued.  Yet  a  step  has  since  been  taken  not- 
Easton.  withstanding.  We  think  the  customs  must  be  considered 
to  be  the  adverse  party  who  have  taken  that  step,  and  that 
tiiey  have  thereby  waived  the  irregularity* 

LiTTLEDAiiEy  WiLLiAMS  and  CoLERiDGE  Js.  coiicurrcd. 

Rule  discharged. 


January  \Zth,  ^^^  ^'  BlewITT  V.  PhILLIPS. 

Land,  with       Ejectment.     The  cause  came  on  for  trial  at  the 

umber  on  it, 

was  sold  and    Monmouthshire  summer  assizes,  1838,  when  a  verdict  was 

conv6V6d  bv 

tenant  for  life  entered  for  the  lessor  of  the  plaintiff  by  consent,  subject  to 

without  im-  the  following  special  case : 

waste,  under  Major  Edward  Blewitt,  being  tenant  for  life  without  im- 

the  Laud  Tax  peachmcnt  of  waste,  but  in  strict  settlement,  with  remainder 

liedemption       "^ 

Act  (42Gca3,  to  his  son  Edward  Francis  Blewitt,  the  lessor  of  ihe  plaintiff, 
Bv^8^98  the  '"  *^^'  male,  of  large  landed  estates  in  the  county  of  Mon- 
purchase  mo-  mouth,  and  among  others  of  the  farm  and  lands  hereinafter 
"oUVaiTimo  next  mentioned,  on  the  6th  January,  J  807,  entered  into  a 
the  Bank;  and  contract,  with  the  commissioners  duly  appointed  for  the 

bvs.  119  after  .  .  . 

such  payment y    purpose  of  selling  the  land  tax  arising  within  the  county  of 

the  sale  is  de-  Monmouth,  for  the  redemption  of  the  land  tax  charged  on 
clnred  valid.  ^  *^  o 

The  purchase  the  moiety  of  the  farm  and  lands  called  Gethley  Deague, 

land^was'^so  ^  ^^  Gctley  Deague,  and  the  Parks  in  the  said  county,  (the 

paid  in,  but  land  tax  as  to  the  other  moiety  having  been  previously  re- 

the  timber  deemed),  and  in  the  said  contract  the  consideration  for  the 

was  paid  to       redemption  of  the  said  land  tax  was  declared  to  be  47/. 

the  tenant  for  *  •     •  •    •      i      rr«i  r* 

life,  who  ap-     75.  SJa.  capital  stock  m  the  Three  per  cent.  Bank  Annui- 

plied  It  to  his  jjgg  ^^i^g  money  price  of  the  said  capital  stock  then  being 
—Semble,  such  20/.  8s.  7d.),  and  the  said  Edw.  Blewitt  shortly  afterwards 

sale  was  inva- 
lid under  s.  119. 

But  Held  that  such  payment  was  a  '<  mistake  or  inadvertence"  within  54  Geo,  3, 
c.  173,  8. 12,  and  that  the  sale  was  made  good  by  that  act  and  57  Geo,  3,  c.  100,  a.  35. 
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purchased  and  duly  transferred  the  said  sum  of  stock  to  the 
account  of  the  commissioners  for  the  reduction  of  the 
nationai  debt.  This  purchase  was  to  relieve  the  two  farms 
from  the  land  tax,  and  enable  the  said  Edw.  Bkwitt  to  sell 
them  under  the  Land  Tax  Redemption  Acts,  to  redeem  the 
tax  on  the  other  parts  of  the  estate. 

10th  January,  1807.  An  auction  was  held  before  two  of 
the  commissioners  for  the  redemption  of  land  tax,  when 
Gethley  or  Getley  Deague  and  the  Parks  were  offered  for 
sale  by  the  said  Edw,  Blewitl  in  four  lots,  and  Mr.  Henry 
Philips  became  the  highest  bidder  for  lots  1,  3  and  4 
(which  lots  are  the  premises  sought  to  be  recovered  in  this 
action)  at  1430/.  The  premises  were  bought  in  at  the  said 
sum  of  1430/.,  but  were  subsequently  sold  to  the  said  Mr. 
Hen*  Phillips  by  private  contract  for  the  same  sum,  with 
the  sanction  of  the  said  commissioners  and  according  to 
certain  written  conditions  produced  at  the  auction,  of  which 
the  sixth  condition  was  as  follows : — *'  6.  The  purchaser  of 
each  lot  to  take  the  timber  trees  and  saplings  down  to  25. 
per  stick,  and  that  inclusive :  such  valuation  to  be  made  by 
two  proper  persons ;  one  to  be  appointed  by  the  seller,  and 
the  other  by  the  purchaser,  or  an  umpire  to  be  appointed 
by  such  two  persons  on  or  before  the  25th  of  March  next; 
and  the  amount  to  be  paid,  on  completing  the  contract, 
over  and  above  the  price  each  lot  shall  sell  for."  At  the 
time  of  such  sale,  and  of  the  bargain  and  sale  hereinafter 
stated,  there  were  standing  on  the  said  lots  1,  3  and  4,  209 
oak  trees,  7 1  beech  trees  and  6  ash  trees ;  and  in  pursuance 
of  the  said  sixth  condition  of  sale,  the  said  timber  was  va- 
lued at  273/.  2i.  6d.  Subsequently  the  273/.  2^.  6d.  were 
paid  by  the  said  Hen.  Phillips  to  the  said  Edw.  JBkwitt, 
who  gave  the  following  receipt  for  the  same : — ^'  Received, 
the  8th  April,  1807,  of  Hen.  Phillips,  the  sum  of  273/. 
2f.  6d.  for  all  the  timber  trees  standing  and  growing  on 
Gethley  Deague  farm  and  woods,  and  the  Parks  and  woods 
thereto  adjoining,  situate  in  the  parish  of  Trevethin,  county 
of  Monmouth,  which  said  farm,  lands  and  premises  said 
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Hen.  Phillips  purchased  of  me  for  the  sum  of  1430/.  exclu- 
sive of  the  above  said  timber^  which  was  valued  bj  TTios. 
Richards  and  Wm.  Edmunds,  agreeable  to  the  conditions 
of  sale  of  said  premises.  Edw,  Blewitt.  2731.  2$.  Gd^ 
It  does  not  appear  that  this  sum  of  273/.  9,s.  6d.  was  ap- 
propriated to  the  redemption  of  land  tax. 

On  the  1st  August,  180B,  the  said  Edw,  Blewitt  con- 
tracted and  agreed  with  two  of  the  commissioners,  so  spe- 
cially appointed  as  aforesaid,  for  the  redemption  of  the 
residue  of  the  land  tax  charged  on  the  said  other  estates  of 
the  said  Edw.  Blewitt  in  the  county  of  Monmouth,  the 
consideration  for  the  redemption  of  which  said  last  men- 
tioned land  tax  was  2032/.  145.  2d.  capital  stock  in  the 
Three  per  cent.  Bank  Annuities,  the  money  price  of  which 
said  capital  stock  was  then  1344/.  2s.  Sd. 

On  the  2Gth  August,  1808,  a  bargain  and  sale  of  this 
date,  duly  inrolled  in  Chancery  in  1811,  was  executed 
under  the  authority  and  with  the  consent  and  approbation 
of  the  commissioners,  parties  thereto. 

[A  copy  of  the  deed  accompanied  the  case :  no  mention 
was  made  in  it  either  of  the  timber  or  the  sum  received  by 
the  tenant  for  life  on  account  of  it.] 

The  said  sum  of  1344/.  2s.  Sd.  was  invested  in  the  pur- 
chase of  the  sum  of  2032/.  145.  2d.,  Three  per  cent.  Bank 
Annuities,  which  was  duly  transferred  to  the  commissioners 
for  the  reduction  of  the  national  debt,  and  a  receipt  for  the 
said  amount  of  stock  was  indorsed  on  the  contract  for  the 
redemption  of  the  said  land  tax  by  one  of  the  cashiers  of 
the  Bank  of  England.  The  sum  of  20/.  85.  7d,  was  paid 
by  the  said  Hen.  Phillips  to  the  said  Edw.  Blewitt,  to 
reimburse  the  like  sum  expended  by  the  said  Edw.  Blewitt 
as  above  stated ;  and  in  addition  to  the  said  two  sums  of 
20/.  85.  7d.  and  1344/.  25.  Sd.  the  said  Hen.  Phillips,  imder 
the  order  and  direction  of  the  said  commissioners,  and  with 
the  privity  and  consent  of  the  said  Edw.  Blewitt,  paid  the 
residue  of  the  said  1430/.  to  Mr.  Alex.  Jones,  solicitor  and 
clerk  to  the  said  commissioners,  for  and  on  account  of  the 
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law  expenses  incurred  in  and  about  redeeming  the  said  land 
tax. 

Edw.  Blewitt,  the  tenant  for  life,  died  8th  March,  1832. 
The  said  Hen.  Phillips  took  possession  of  the  said  premises 
m  1807>  and  continued  therein  until  his  death,  whereupon 
the  defendant  entered  upon  and  continued  in  quiet  enjoy- 
ment until  this  action  was  brought. 

Since  the  date  of  the  bargain  and  sale^  and  up  to  the  pre* 
•ent  time,  the  said  Edw.  Blewitt  during  his  lifetime,  and 
the  lessor  of  the  plaintiff  since  the  decease  of  the  said  Edw. 
Blewitt,  have  enjoyed  the  residue  of  their  said  estates  in 
Monmouthshire  free  of  land  tax,  by  virtue  of  such  sale  as 
aforesaid. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  bargain  and  sale  of  the  26th  August,  1808,  was  invalid  by 
reason  of  the  non-appropriation  of  the  said  sum  of  9,131. 
85. 6d.  according  to  the  Land  Tax  Acts  (a).  If  so,  the  ver- 
dict was  to  stand ;  if  valid,  a  verdict  was  to  be  entered  for 
the  defendant. 

The  case  was  argued  in  Easter  term,  1840  (6),  by 
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Sir  W.  W.  Follett,  for  the  lessor  of  the  plaintiff.  Major 
Blewitt,  being  tenant  for  life  only,  could  not  sell  the  estates 
to  the  prejudice  of  the  remainder-man  in  tail,  except  under 
the  Land  Tax  Redemption  Acts.  The  51st  section  of  42 
Geo*  3,  c.  1 16  (c),  authorises  the  sale  by  a  tenant  for  life  for 


(a)  42  Geo.  3,  c.  116 ;  54  Geo.  3, 
o.  173;  57  Geo.  3,  c.  100.  The 
material  sections  of  the  two  last 
acts  are  set  out  in  the  judgment. 

{b)  April  28th,  before  Lord  Den- 
man  C  J.,  Litlledale,  Patieson  and 
Coleridge  Js. 

(c)  By  sect.  51,  all  persons 
seised  or  possessed,  or  entitled  be- 
neficially in  possession  to  the  rents 
and  profits  of,  but  who  should  not 
have  the  absolute  estate  or  interest 
m  any  manors,  &c.  were  empow- 


ered, but  nevertheless  under  the 
restrictions  and  regulations  there- 
inafter mentioned,  absolutely  to 
sell  and  dispose  of,  by  public  sale 
or  private  contract,  and,  by  deed 
indented  and  inroUed  or  registered 
in  the  manner  prescribed  by  the 
act,  to  convey  any  such  manors, 
&c.  as  should  be  eligible  and  ne- 
cessary ;  provided  that  no  sale  of 
any  manors,  &c.  should  be  made 
other  than  for  the  purpose  of  re- 
deeming land  tax  charged  thereon. 
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the  purposes  of  the  act ;  and  Major  Blewiti,  being  tenant 
without  impeachment  for  waste,  might  sell  the   standing 
timber  together  with  the  land ;  but  then  the  value  of  such 
timber  was  clearly  part  of  the  value  of  the  estate ;  and  the 
tenant  for  life  had  no  power  to  apply  the  money  received 
for  it  to  his  own  purposes ;  but  it  ought  to  have  been  paid 
into  the  Bank  of  England  under  the  98th  section  (a).   Then, 
by  sect.  1 19>  it  is  required  that  every  deed  whereby  any 
sale  shall  be  made,  where  the  consideration  shall  exceed 
200/.,  shall  be  inrolled  within  six  calendar  months  after  the 
execution  thereof  in  one  of  the  courts  of  record  at  West- 
minster, and  after  payment  of  the  purchase'tnoney  into  the 
Bank  of  England  in  the  manner  thereinbefore  directed,  and 
after  such  inrolment,  every  such  deed  of  sale,  made  by  virtue 
of  the  act,  is  declared  to  be  good,  valid  and  effectual  in 
law,  to  all  intents  and  purposes  whatsoever.     The  effect  of 
this  is,  that,  if  the  purchase  money — that  is,  the  whole  of  it 
— is  not  paid  into  the  bank,  the  deed  of  sale  is  not  rendered 
valid ;  and  therefore  there  was  no  valid  conveyance  in  this 
case.     Major  Blewitt,  although  unimpeachable  for  waste, 
had  no  power  to  sell  the  standing  timber  separately  from 
the  land ;  Cholmeley  v.  Paxton  {b).  Wolf  v.  Hill  (c),  Doran 
V.  Wiltshire  {d):  these  were  analogous  cases  under  powers. 
In  Hicks  V.  Morant  (e)  the  sale  was  under  the  38  Geo.  3, 


and  also  on  other  manors,  &c. 
which  stood  limited  or  settled  and 
subject  to  or  for  the  same  uses, 
trusts,  intents  or  purposes,  or  in 
the  same  order  or  course  of  limi- 
tations as  the  manors,  &c.  which 
should  be  so  sold. 

(a)  The  98th  section  directs  that 
all  monies  to  arise  by  virtue  of  any 
sale  to  be  made  in  pursuance  of 
the  act  (except  such  part  thereof 
as  shall  have  been  reserved  by  the 
order  of  the  commissioners  for  the 
payment  of  expenses),  shall  be 
paid  by  the  purchaser  into  the 
Bank  of  England,  to  tho  account 


of  the  commissioners  for  the  re- 
duction of  the  national  debt,  and 
be  invested  in  the  three  per  cents., 
and  the  receipt  of  the  cashiers  of 
the  bank,  or  any  one  of  them,  u 
declared  to  be  a  full  and  sufficient 
discharge  to  the  purchaser. 

(b)  S  Bing.207;  11  Moo.  17; 
S,  C.  as  Cockerell  v.  Cholmeley, 
affirmed  in  B.  R.  10  B.  &  C.  564; 
S,C.  affirmed  in  D.  P.  1  Clark  k 
Fin.  60;  6Bligh,N.S.  120. 

(c)  2  Swanst.  149,  Q. 
{d)  S  Swanst.  699. 

(e)  3  Y.  &  J.  986 ;  S.C.  affirmed 
in  D.  P.  5  Bligb,  N.  S.  643. 
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60|  where  the  words  are  the  same  as  in  the  act  in  ques- 
on :  that  case  is  an  express  authority  that^  if  the  parties 
ititled  to  sell  do  not  comply  with  the  requisitions  of  the 
3t,  the  sale  is  void. 

Then,  if  the  sale  was  void  under  the  42  Geo,  3,  c.  116,  it 
18  not  been  rendered  good  by  the  acts,  that  have  been  sub- 
^uently  passed  to  make  sales  valid  in  certain  cases,  such 
I  the  54  Geo.  3,  c.  173,  s.  12  {a),  and  the  57  Geo.  3,  c.lOO, 

£5  (a).  Neither  of  these  acts  applies  to  defects  of  sale 
here  the  provisions  of  the  former  act  have  been  wholly 
eglected,  (especially  in  so  important  a  matter  as  in  this 
ase,)  otherwise  they  would  have  been  relied  upon  in  Hicks 

•  Movant  (b). 

Sir  J.  Campbell  A.  G.  for  the  defendant.  The  question 
1  this  case  is,  whether  the  legal  estate  is  in  the  lessor  of  the 
ilaintiif.  It  is  submitted  that  the  conveyance  of  the  estate 
ras  perfectly  valid  under  the  43  Geo.  3,  c.  1 16;  but,  if  there 
fete  any  doubt  as  to  the  point,  it  would  be  removed  by  the 
4  Oeo.  3,  c.  173  and  57  Geo.  3,  c.  100. 

There  can  be  no  question  but  that  the  tenant  for  life  had 
utfaority  under  the  act  to  bar  the  entail ;  and  all  the  requi- 
itions  of  the  act  in  the  execution  of  such  authority  have 
een  strictly  pursued.  The  contract  with  the  commission- 
re  was  regular;  the  purchase  money  of  the  land  (1450/.) 
ras  paid  into  the  bank ;  the  land  tax  had  been  redeemed, 
ud  the  lessor  of  the  plaintiff  is  now  in  the  enjoyment  of 
16  estate  so  redeemed.     The   51st  sect,  of  42  Geo.  3, 

•  1 16  (c),  confers  very  different  powers  from  the  power  in 
Ikolmeley  v.  Paxion  (d).  The  act  gives  a  general  power 
f  sale  to  a  person  having  a  particular  estate,  for  the  pur- 
K>se  of  redeeming  the  land  tax.  It  is  not  disputed  that  the 
imber  is  to  be  considered  as  part  of  the  estate ;  but  the 
»se  is  the  same  as  if  the  tenant  had  sold  a  few  more  acres 
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(a)  Vide  post,  in  the  judgment. 
lb)  3  Y.  &  J.  286 ;  5  Bligh,  N.  S. 

(c)  AnUf  p.  565. 


(d)  3Bing.  207;  11  Moo.  17; 
10  B.  &  C.  564;  1  Clark  &  Fin< 
70;  6  Bligh,  N.  S.  120« 
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than  was  necessary.  The  98th  sect,  (a)  does  not  say  that, 
if  any  part  of  the  money  is  not  paid  into  the  bank^  the 
whole  sale  is  to  be  invalid.  The  other  side  must  contend 
that,  if  one  single  shilling  was  omitted  to  be  paid  in,  the 
sale  would  be  void ;  for  the  magnitude  of  the  sum  can 
make  no  difference.  The  100th  section  directs  that  where 
there  shall  be  a  surplus  of  stock  arising  from  any  sale  where 
the  precise  quantity  of  estate  necessary  to  be  sold  cannot 
be  set  apart  to  be  sold,  or  by  reason  of  the  whole  of  any 
farm,  &c.  being  sold,  such  surplus  stock  shall  be  sold,  and 
the  money  arising  therefrom  applied,  under  the  direction  of 
the  Court  of  Chancery,  in  the  discharge  of  any  debt  affect- 
ing the  landsy  the  land  tax  whereon  shall  have  been  re- 
deemed,  or  be  laid  out  in  the  purchase  of  other  lands,  to  be 
conveyed  to  the  same  uses  as  the  premises  sold  stood 
limited  at  the  time  of  the  conveyance ;  and  where  the  sur- 
plus stock  doesHiot  exceed  200/.,  the  102d  sect,  authorises 
the  payment  to  a  trustee,  for  the  purposes  aforesaid,  with- 
out obtaining  the  approbation  of  the  Court  of  Chancery. 
Would  it  be  contended  for  the  plaintiff  that,  if  the  surplus 
were  not  applied  as  thus  directed,  the  conveyance  would  be 
wholly  void  ?  It  may  be  that,  if  the  deed  were  not  inrolled 
under  the  11  Qth  section,  the  conveyance  might  be  void; 
but  no  such  inference  is  to  be  drawn  from  the  omission  to 
pay  in  a  small  portion  of  the  purchase  money.  But,  at  any 
rate,  the  conveyance,  if  defective  under  the  former  statute, 
is  rendered  valid  by  the  54  Geo.  3,  c.  172,  s.  12  (6),  and  the 
57  Geo.  3,  c.  100,  s.  25  (6). 

The  doctrine  in  Wo/f  v.  Hill  (c)  and  Doran  v.  Wilt' 
shire {d)  is  not  disputed;  for  it  is  not  contended  that  a  tenant 
in  tail  has  any  separate  property  in  the  growing  timber. 
In  Hicks  v.  Morant  (e)  there  had  been  a  total  misapplica- 
tion of  the  purchase  money,  and  the  transaction  was  never 


(a)  Ante,  p.  566. 
(6)  Set  out  in  judgment,  pott, 
571. 
(c)  3  Swanst.  149,  n. 


(rf)  S  Swanst.  699. 
(e)  3  Y.  &  J.  286;    5Biigh,N. 
S.  643. 
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led  into  effect :  the  purchaser  was  therefore  not  in  a 
ition  to  avail  himself  of  the  provisions  in  the  two  reme- 
acts :  besides,  that  case  turned  entirely  on  the  equitable 
ts  of  the  parties. 

'he  76th  sect,  of  42  Geo,  S,  c.  11 6,  provides  that  no 
.by  any  bodies  politic  shall  be  valid,  unless  assented  to 
:wo  commissioners,  (and  this  shews  that  when  the  legis- 
re  intended  to  avoid  a  sale,  they  did  so  in  express  terms,) 
in  Warner  v.  Poichett  (a),  such  assent  not  having  been 
lined,  a  sale  by  a  prebendary  was  held  bad ;  but  where 
consent  of  the  commissioners  had  been  obtained,  as  in 
case,  the  provisions  of  the  57  Geo.  3,  c.  100,  will  apply. 
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lir  W.  W.  FolUtt  in  reply.  The  party  having  a  life  estate 
nly  authorised  to  sell  under  particular  conditions;  and 
f  have  not  been  complied  with  in  this  case;  for  the 
mt  for  life  has  sold  the  estate  distinct  from  the  timber, 
ch  it  is  admitted  by  the  other  side  was  part  of  the  estate; 
las  therefore  sold  part  of  the  estate  for  his  own  purposes, 

this  will  vitiate  the  whole  sale.  It  is  argued  that  the 
th  section  of  43  Geo,  3,  c.  1 16,  does  not  in  terms  say 
t  the  conveyance  shall  be  void  if  the  money  is  not  paid 
» the  bank,  but  it  does  so  in  effect.  It  says  that  the  deed 
U  be  enrolled,  and  it  then  goes  on  to  say  that,  qfier  such 
olment  and  after  the  payment  in  of  the  money,  the  con- 
ancesAtf//  be  valid;  the  other  side  construe  this  to  mean 
t  the  conveyance  shall  be  valid  although  the  money  is 

paid  in ;  though  it  seems  to  be  admitted  that,  in  a  case 
uon-enrolment,  the  conveyance  would  be  void;  but  the 
le  terms  are  used  in  both  cases,  and  no  distinction  is 
nted  out  in  the  act.  Hicks  v.  Morant{b)  is  directly 
iu8t  this  position;  and  the  legal  rights  of  the  parties 
'e  considered  in  that  case  as  well  as  their  equities, 
rhe  argument  that  the  defect  is  cured  by  the  later  sta- 
38,  would  apply  to  every  other  defect  in  the  execution  of 


s)  3  B.  &  Ad.  921.  (6)  3  Y.  &  J.  286;  5  Bligb,  N.  S.  643. 
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the  powers  given  by  the  42  Geo.  3 ;  but  those  statutes  were 
not  intended  to  set  up  a  conveyance  in  a  case  where  there 
has  been  no  compliance  with  the  former  act  in  a  material 
point;  the  later  statutes  only  apply  to  defects  arising  aliunde. 
Warner  v.  Potchett  (a)  is  an  important  decision  in  favour  of 
the  lessor  of  the  plaintiff. 

Cur.  adv,  vuU. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  lands  in  question  in  this  case  appear  to  have 
been  sold  in  the  year  1807  by  Edward  Blewilt,  who  was 
tenant  for  life,  with  the  sanction  of  the  commissioners  for 
redemption  of  the  land  tax^  under  stat.  42  Geo.  3,  c.  116. 
They  were  sold  for  1430/.,  exclusive  of  the  timber,  which 
was  sold  for  273/.  25.  6d.  The  sale  was  in  every  respect, 
except  the  appropriation  of  the  273/.  25.  6(/.,  in  strict  con* 
formity  to  the  act  of  parliament.  The  1430/.  was  applied 
to  the  redemption  of  the  land  tax,  in  respect  of  other  pro- 
perty comprised  in  the  same  settlement  as  the  lands  in 
question,  under  which  Edward  BlercUt  was  tenant  for  life, 
and  the  present  lessor  of  the  plaintiff  was  tenant  in  tail  in 
remainder.  The  273/.  25.  6d.  was  paid  at  once  to  the 
tenant  for  life.  A  conveyance  was  executed  to  the  pur- 
chaser, under  whom  the  defendant  claims,  in  the  usual  form, 
the  consideration  of  which  is  stated  to  be  1430/.  The 
conveyance  does  not  expressly  mention  ^'  timber"  in  the 
description  of  the  parcels  conveyed.  Neither  does  it  except 
''  timber.*'     It  would  therefore  pass  as  part  of  the  land. 

It  is  evident  that  all  parties  acted  under  a  mistaken  notion 
that  the  timber  belonged  to  the  tenant  for  life,  who  was 
tenant  without  impeachment  of  waste;  and  therefore  the 
273/.  25.  6d.  was  under  such  mistake  wrongly  paid  to  him. 
If  such  mistake  had  not  been  made,  one  of  two  things  would 
have  happened.  Either  a  smaller  quantity  of  land  would 
hdve  been  sold,  so  as  to  make  the  price  of  the  land  with  the 
timber  1430/.  only,  or  the  273/.  25.  6d.  would  have  been 

(a)  3B.&Ad.  921. 
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Mild  into  the  Bank  of  England,  under  the  100th  section  of 
itat.  42  Geo.  S,  c.  1 16,  which  directs  the  application  of  any 
lurplus.  The  remainderman  would  in  neither  case  have 
lustained  any  injury.  As  it  is,  the  public  purposes  of  the 
ict  42  Geo.  3,  c.  116,  have  all  been  strictly  fulfilled:  but 
Jbe  remainderman  has  sustained  an  injury  in  the  loss  of  the 
1731.  2s.  6d. 

The  question  is,  whether,  under  these  circumstances,  the 
conveyance  in  1807  is  good  under  stat.  42  Geo.  3,  c.  116; 
■nd,  if  not,  whether  it  is  made  good  by  either  of  the  sub- 
•cquent  statutes,  54  Geo.  3,  c.  173,  s.  12,  and  57  Geo.  3, 
C  100,  s.  25. 

Two  cases  were  cited  to  shew  that  the  conveyance  was 
void :  Cholmeley  v.  Paxton  (a),  same  case  in  error  (6), 
lame  case  in  House  of  Lords  (c);  also  Hicks  v.  MoraiU  (d), 
lame  case  in  House  of  Lords  (e).  Neither  of  these  cases 
ipply.  The  first  turns  on  the  construction  of  a  power; 
lie  second  was  a  bill  for  a  specific  performance,  and  turned 
porely  on  a  question  of  equity.  But  as  the  119th  section 
:>f  42  Geo.  3,  c.  11 6,  makes  the  conveyance  valid,  upon 
payment  of  the  purchase  money  into  the  Bank  of  England 
lod  upon  enrolment,  it  may  well  be  contended  that,  by  rea- 
son of  the  whole  purchase  money  not  having  been  so  paid, 
ihe  conveyance  is  not  valid. 

Assuming  this  to  be  the  case,  is  the  fault  cured  by  stat. 
54  Geo. 3,  c.  173,  s.  12? 

That  section  is  as  follows :  '*  And  whereas,  for  the  pur* 
pose  of  redeeming  land  tax,  or  of  raising  money  for  reim- 
bursing the  stock  or  money  previously  transferred  or  paid 
IS  the  consideration  for  redeeming  land  tax  charged  on  lands 
md  other  hereditaments  belonging  to  persons  for  the  time 
^ing  seised  or  possessed,  or  entitled  beneficially  in  pos- 
lession  to  the  rents  and  profits  of,  but  not  having  the  abso- 
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(a)SBing.207;.S.C.llMoo.l7.  Claike  &  Fin.  60;  5.  C.  6  Bligh, 

(*)  Cockerell  v.  Chdmdey,  10  N.  S.  120. 

).  at  C.  564.  (</)  3  Y.  &  J.  286. 

(c)  Cockerell  v.   Cholmeley,    1  (e)  5  Bligb,  N.  S.  643. 
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lute  estate  or  interest  in  such  lands  or  other  hereditaments, 
or  for  some  other  purposes  for  which  lands  and  heredita- 
ments are  authorised  to  be  sold  by  such  persons,  under  the 
powers  and  provisions  of  the  said  act  of  the  forty-second 
year  of  his  present  Majesty,  or  of  some  subsequent  act  re- 
lating to  the  redemption  and  sale  of  the  land  tax^  some  sales 
of  lands  and  other  hereditaments  may  have  been  or  may  be 
made  by  persons  so  seised  or  entitled,  not  strictly  authorised 
to  sell  by  such  powers  and  provisions,  without  some  further 
assurance  in  the  law ;  or  by  reason  that  all  the  lands  and 
other  hereditaments  of  or  to  which  the  persons  making  such 
sales  were  respectively  so  seised  or  entitled,  did  not  at  the 
times  of  such  sales  stand  limited  and  settled,  and  subject  to 
or  for  the  same  uses,  trusts,  intents  and  purposes ;  or  by 
reason  that  a  greater  quantity  of  an  estate  has  been  sold  tbaa 
may  have  been  necessary  to  be  sold  for  the  authorised  pur- 
poses; or  by  reason  of  some  other  mistake  and  inadvert- 
ence; now  be  it  further  enacted,  that  all  sales  so  made  as 
aforesaid,  and  all  conveyances  executed  of  the  lands  or  other 
hereditaments  so  sold,  provided  the  same  have  been  respec- 
tively made  and  executed  bon&  fide  and  for  valuable  con- 
sideration, and  shall  appear  to  have  been  made  and  executed 
under  the  authority  and  with  the  consent  and  approbation 
of  the  commissioners,  as  required  by  the  said  acts  or  any  of 
them,  in  cases  of  sales  under  the  powers  of  the  said  acts, 
shall  be  and  the  same  are  hereby  ratified  and  confirmed, 
from  the  respective  periods  at  which  such  sales  and  con- 
veyances were  respectively  made  and  executed,  and  shall  be 
from  such  respective  periods  as  valid  and  effectual  in  the 
law,  as  if  such  sales  and  conveyances  had  been  made  and 
executed  in  strict  conformity  to  the  powers  and  provisions 
under  which  the  same  were  intended  to  have  effect;  any 
thbg  in  the  said  act  of  the  forty-second  year  of  his  present 
Majesty,  or  of  any  such  subsequent  act  as  aforesaid,  to  the 
contrary  notwithstanding." 

Then  section  Id  gives  the  party  injured  relief  in  equity. 

The  preamble  of  section  12  speaks  of  more  having  been 
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sold  than  was  necessary,  ''  or  by  reason  of  some  other  mis- 
take or  inadvertence."  We  have  no  doubt,  upon  considering 
these  statutes  and  the  facts  of  this  case,  that  the  payment 
of  the  273/.  25.  6d.,  the  price  of  the  timber,  to  the  tenant 
for  life,  was  a  "  mistake  or  inadvertence"  within  the  mean- 
ing of  the  twelfth  section  of  stat.  54  Geo.  3,  c.  173,  and  that 
the  conveyance  in  question,  if  invalid  under  stat.  42  Greo.  S, 
€•  1 16,  is  made  valid  by  that  section. 

Again,  stat  57  Geo.  3,  c.  100,  s.  25,  is  in  these  words : — 
^  And  whereas,  for  the  purpose  of  redeeniing  or  purchasing 
land  tax,  or  of  raising  money  for  reimbursing  the  stock  or 
money  previously  transferred  or  paid  as  the  consideration 
for  redeeming  land  tax,  or  for  purchasing  assignments  of 
land  tax,  or  for  some  other  purposes  for  which  lands  and 
hereditaments  were  authorised  to  be  sold  under  the  powers 
and  provisions  of  the  acts  heretofore  passed,  relating  to  the 
redemption  and  sale  of  the  land  tax  or  some  of  them,  some 
sales  of  lands  and  other  hereditaments  have  been  made,  the 
titles  to  which,  as  derived  under  such  sales,  may  be  con- 
sidered void  or  voidable,  or  liable  to  be  impeached  at  law 
or  in  equity,  or  be  liable  to  objections  calculated  to  impede 
the  free  alienation  thereof;  now  be  it  further  enacted,  that 
all  sales  made,  and  all  conveyances  executed,  of  lands  or 
other  hereditaments  sold  for  the  purpose  of  redeeming  or 
porchasing  land  tax,  or  for  raising  money  as  hereinbefore 
18  mentioned,  provided  such  conveyances  shall  appear  to 
have  been  executed  under  the  authority  and  with  the  con- 
sent and  approbation  of  the  respective  commissioners  for 
the  time  being,  authorised  to  consent  to  sales  made  under 
the  powers  of  the  said  acts  respectively,  or  any  of  them, 
•hall  be  and  the  same  are  hereby  ratified  and  confirmed, 
from  the  respective  periods  at  which  such  sales  and  convey- 
ances were  respectively  made  and  executed,  and  the  same 
ahall  be  from  such  respective  periods  valid  and  effectual, 
and  be  considered  as  conferring  upon  the  respective  pur- 
chasers of  the  lands  and  hereditaments  therein  respectively 
comprised,  and  all  persons  claiming  by,  from,  through, 
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under  or  in  trust  for  them  respectively,  a  good  and  valid 
title,  both  at  law  and  in  equity,  to  such  lauds  or  heredita- 
ments, to  all  intents  and  purposes  whatsoever;  any  thing 
in  the  said  acts,  or  any  law  or  custom,  to  the  contrary  not- 
withstanding." 

It  was  argued  that  this  last  section  applies  to  defects  i 
the  title  of  the  person  conveying ;  but,  on  attending  to  th 
language  of  it,  it  plainly  applies  to  defects  in  the  title  o 
the  purchaser  by  reason  of  some  non-compliance  with  the 
former  act,  and  would  undoubtedly  make  valid  the  convey-* 
ancc  in  question,  even  if  stat.  54  Geo.  S,  c.  173,  8.  12,  did 
not. 

The  rule  must  be  absolute  to  enter  a  verdict  for  tbe 
defendant. 

J.  Rule  absolute. 


Tuetday^ 
January  12. 

Common 
count  in  debt 
for  work  nnd 
labour. 

Particulars 
of  demand  for 
contract  work 
and  extra 
work. 

Plea,  that 
the  work,  in 
the  count  men- 
tioned, was 
done  under  a 
contract,  that 
before  com- 
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Debt  for  73/.,  for  work,  labour  and  materials,  and  on  an 
account  stated. 

Pleas:  1.  Except  as  to  23/., parcel &c.  (paid  into  Court), 
nunquam  indebitatus.     Issue  thereon. 

2.  Except  as  before;  that  the  work  and  labour  in  the 
first  count  mentioned  was  provided  in  pursuance  of  a  con- 
tract^ whereby  the  plaintiff  had  agreed  to  lay  a  permanent 
way  for  the  defendant  at  a  certain  price  per  yard,  that  the 
plaintiff  claimed  to  have  performed  his  contract  on  which  a 
controversy  had  arisen,  and  that  the  defendant  contended 

mencement  of  ^j^g  y^ork  was  not  properly  done ;  that  a  second  agreement 

suit  there  was  .  . 

a  dispute  was  then  entered  into,  by  which  the  plaintiff  was  to  accept 

between  the 

parties  as  to  whether  the  plaintiff  had  properly  performed  the  contmct,  whereupon,  to 
end  the  dispute,  it  was  agreed  that  the  defendant  should  accept  the  work  at  a  price  below 
the  original  contract  price;  that  by  virtue  of  the  last  mentioned  agreement  defendaat 
became  indebted  to  the  plaintiff  in  the  sum  in  the  count  mentioned  ;  and  that  afterwards, 
in  pursuance  of  the  last  mentioned  agreement,  defendant  paid  the  plaintiff,  and  plaintiff 
accepted,  the  sum  in  the  count  mentioned  in  full  satisfaction,  &c. 

Replication  traversini^  the  payment  and  acceptance  &c. 

Held  that,  as  the  plamCifF  had  not  new  assigned,  he  could  not  recover  for  tbe  extia 
work. 
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a  lower  price  in  full  satisfaction,  and  so  the  defendant 
became  indebted  in  the  sum  mentioned  in  the  first  county 
except  as  aforesaid.  The  plea  then  averred  payment  and 
acceptance  of  that  sum  in  pursuance  of  the  said  agreement. 

The  replication  traversed  the  payment  and  acceptance 
of  the  money  in  the  second  plea  mentioned  in  discharge  of 
tbe  money  in  the  first  count  mentioned.     Issue  thereon. 

3.  As  to  the  23/.,  payment  into  Court,  which  plaintiff 
accepted. 

The  particulars  of  demand  were  as  follows : 

1838.  £.     s.     </. 

Extra  work. 
For  shifting  and  lowering  part  of  the  permanent 

railway  at  Brockley  Hill^  130  days,  at  35.  6d. 

per  day 22  15     0 

For  shifting  and  lowering  part  of  the  permanent 

way  at  Brockley  Hill,  1 1 1  days,  at  3^.  6d,  per 

day 19     8     6 

To  14  days'  labour,  at  35.  6d.  per  day,  for  adzing 

of  timbers,  &c 2    9    0 

Contract  work. 

For  laying  of  permanent  way  at  Brockley  Hill, 

858  yards,  at  55.  per  yard 21410    0 

To  115  yards  of  ballasting,  at  25. 6(2  per  yard  .  14  7  () 
To  43  cross  drains,  at  l5.  3d.  per  drain  ...      2139 

276    3     9 
By  cash  on  account    203  18  10 

Balance         72  14  11 

At  the  trial  before  Lord  Denman  C.  J.  at  Guildhall,  the 
defendant  proved  payment  of  everything  due  under  the 
second  agreement;  but  the  plaintiff  contended  that  the 
action  was  brought  to  recover  for  the  extra  work;  and,  that 
demand  having  been  proved  to  the  amount  of  49/*  without 
any  answer,  a  verdict  was  taken  for  the  plaintiff  for  that  sum, 
with  leave  reserved  to  the  defendant  to  move  to  enter  the 
verdict  for  himself. 
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A  rule  nisi  having  been  obtained  for  that  purpose, 

E.  James  shewed  cause  in  last  Michaelmas  Term  (a). 
The  only  question  is  whether  the  claim  in  the  declaratioB 
is  answered  by  the  second  plea ;  that  plea  is  nothing  in  fac^ 
but  a  plea  of  payment,  notwithstanding  the  long  inducements 
The  plaintiff  only  seeks  to  recover  a  balance  of  7^*9  an9 
the   defendant  is  bound  to   shew   that   the  payment  was 
applicable  to  that  sum.     It  was  contended  at  the  trial,  os 
the  part  of  the  defendant,  that,  as  the  replication  had  not 
traversed  the  facts  in  the  inducement,  it  admitted  the  con- 
tract: but  the  substantial  part  of  the  plea  was  in  fact  tra- 
versedy  which  was  all  that  was  necessary ;  and  immateriil 
allegations  are  not  thereby  admitted;  Benmonv*  Davis(m(b). 
It  was  also  argued  that  this  was  a  case  in  which  the  plab- 
tiff  should  have  new  assigned ;  but  James  v.  Ungham  (c), 
and  Freeman  v.  Crafts  {d),  are  precisely  in  point  to  shew 
that  no  new  assignment  is  necessary  in  such  a  case. 

Sir  JF.  Pollock  and  G.  S.  Wilson  contrd.  It  may  be 
admitted  that  where  the  declaration  is  general,  and  the  plet 
of  payment  is  also  general,  the  defendant  must  by  his 
evidence  make  the  plea  apply  to  what  the  plaintiff  declares 
for;  but  here,  though  the  declaration  is  general,  the  plea  is 
special :  the  inducement  to  it  being  so  framed  as  to  guard 
against  the  argument  that  might  be  drawn  from  James  v. 
Lingkam{c)  and  Freeman  v.  Crafts{d)\  if  the  plaintiff  meant 
to  set  up  a  different  claim  from  that  answered  by  the  plea, 
he  ought  to  have  new  assigned.  As  the  record  stands  there 
is  a  clear  admission  that  the  payment  pleaded  relates  to  the 
monies  claimed  by  the  declaration. 

Cur.  adv.  vuU. 


(a)  19  Nov.  before  Lord  Den- 
man  C.  J.,  LiitUdaley  Williams  and 
Coleridge  Js. 

(6)  3  M.  &  W.  179. 


(c)  5  Bing.  N.  C.  553;  S.CT 
Scott,  603. 

(i;)4M.&W.4. 
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Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  application  to  enter  a  verdict  for  the 
defendant  The  declaration  was  for  work  and  labour.  The 
lecond  plea,  upon  which  the  point  turns,  was  pleaded  to 
tke  whole  demand  in  the  first  count,  (except  as  to  %SL,  on 
vhich  nothing  turns),  and  stated  that  the  work  and  labour 
Aere  mentioned,  except  &c.,  were  provided  in  pursuance 
of  an  express  contract,  whereby  plaintiff  had  agreed  to  lay 
i  permanent  way  for  defendant  at  a  certain  price  per  yard; 
that  plaintiff  claimed  to  have  performed  bis  contract,  on 
which  a  controversy  had  arisen,  the  defendant  contending 
that  the  work  was  not  properly  done  ;  that  a  second  agree* 
nent  was  then  entered  into,  by  which  plaintiff  was  to  accept 
I  lower  price  in  full  satisfaction  :  and  so  defendant  became 
iodebted  in  the  sum  mentioned  in  the  first  count,  except  as 
iforesaid  ;  concluding  with  averments  of  payment  and  ac- 
ceptance of  that  sum  in  pursuance  of  the  said  agreement. 

The  replication  traversed  the  payment  and  acceptance  of 
the  money  in  the  second  plea  mentioned,  in  discharge  of 
the  said  money  in  the  said  first  count  mentioned.  The 
particulars  of  demand  stated  the  action  to  be  brought  to 
recover  a  certain  sum  for  the  laying  a  permanent  way,  and 
uiother  sum  for  extra  work.  Upon  the  trial  defendant 
proved  payment  of  every  thing  due  under  the  second  agree- 
mmt,  and  acceptance  of  that  sum  on  that  account ;  but  the 
plaintiff  contended  that  the  action  was  brought  to  recover 
for  the  extra  work,  and,  that  demand  having  been  proved  to 
the  amount  of  49/.  without  any  answer,  a  verdict  was  taken, 
with  leave  to  move  to  enter  it  for  the  defendant. 

And  we  are  of  opinion  that  the  rule  granted  for  that 
purpose  should  be  made  absolute.  Where  the  declaration 
and  plea  are  both  general,  and  the  plaintiff  by  his  particulars 
points  his  demand  to  a  particular  balance  of  accounts 
between  the  parties,  there  the  defendant  will  not  be  entitled 
to  the  verdict  merely  because  he  proves  payment  of  a  sum 
equal  to  the  demand  proved ;  for  in  the  first  place  the  issue 
is  on  the  payment  having  been  made  and  received  in  satis- 
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faction  of  the  demand  in  the  declaration^  and  secondly,  there 
is  no  reason  in  justice  why  to  such  a  plea  the  plaintiff 
should  be  called  on  to  new  assign  under  the  circumstances 
stated,  because  in  fact  both  parties  are  fully  apprised  of 
that  which  they  came  to  try,  and  the  defendant's  proof  isw. 
indeed  a  mere  trick  upon  the  plaintiff.    This  was  the  case 
of  James  v.  Lingham  {a)^  which  was  cited  for  the  plaintiff^ 
and  with  which  we  entirely  agree. 

But  this  present  case  is  essentially  distinguishable.  The 
declaration  is  general,  but  the  plea  narrows  it,  states  the 
demand  to  be  for  the  work  done  under  the  contract,  and 
shews  that  that  has  been  satisfied.  If,  as  the  plaintiff  now 
contends,  the  plea  was  wrong  in  so  pointing  the  declaratioOi 
and  the  action  was  really  brought  for  the  extra  work,  this 
was  exactly  the  case  in  which  the  plaintiff  should  have  new 
assigned :  for  the  ambiguity  did  not  arise  merely  on  the 
proof  at  the  trial,  but  the  plea  on  the  face  of  it  shewed  that 
it  had  not  hit  the  declaration.  By  taking  issue  on  the  pay- 
ment and  acceptance,  limited  as  the  plea  had  limited  it, 
in  respect  of  the  account  on  which  paid  and  received,  tbe 
plaintiff  accepted  the  narrowed  issue,  and  would  have  misled 
the  defendant  if  he  could  be  at  liberty  at  the  trial  to  go  for 
the  extra  work. 

Reliance  was  placed  on  the  particulars  of  demand,  but 
they  specified  both  heads  of  demand  as  insisted  on  in  the 
action,  and  therefore  leave  the  argument  untouched.  But, 
even  if  they  had  been  confined  to  the  extra  work,  yet,  as  they 
would  then  have  been  inconsistent  with  the  plea,  they  could 
not  have  prevailed  to  make  that  the  issue  between  the 
parties,  which  the  plea  and  replication  unequivocally  shewed 
not  to  be  the  issue. 

We  are  of  opinion  therefore  that  this  rule  must  be  abso- 
lute to  enter  the  verdict  for  the  defendant. 


A. 


Rule  absolute. 


(fl)  5  Bing.  N.  C.  553;  5.  C.  7  Scott,  603. 


HILARY  TERM,  IV  VICT,  579 

1841. 

Doe,  d.  James  Hamilton,  D.  D.,  and  Mary  Ann,  his 

Wife,  V.  Daniel  Clift. 

Ejectment  to  recover  an  undivided  moiety  of  a  cus-  custom  of  a 
tomary  messuage  and  tenement  in  the  manor  of  Lupton,  in  raanoris  that 
the  parish  of  Kirkby  Lonsdale,  Westmoreland.    On  the  trial  tenements  are 

before  Tindal  C.  J.,  at  the  Appleby  summer  assizes,  1835,  ^^^^  ^®  '*^® 

'^,     ,  .   .        tenants  and 

a  yerdict  was  found  for  the  plaintiff,  subject  to  the  opiuion  their  heirs, 
of  this  Court  on  the  following  case :-  "^^^^^  jjj*" 

James  Clarke  Satterthwaite,  on  the  7th  December,  1801,  seised,  leaving 
was  admitted  to  a  customary  messuage  and  tenement  called  ^^e  eldest 

Lupton  High,  in  the  manor  of  Lupton,  and  on  the  1st  of  swter  should 
%^  o^       ..    ,      .      ,    ,  i.  .  ,  .  ,  take  in  exclu- 

May,  1825,  died  seised  thereof  intestate  as  to  his  real  es-  sionof  the 

tate,  and  leaving  issue  James  Satterthwaite,  D.D.  his  son,  °^*?V*!'®^' 
and  Mary  JLtm  (one  of  the  lessors  of  the  plaintiff)  his  heir  of  an 
second  daughter,  who  married  Dr.  James  Hamilton  (the  ^ho^shouw' 
other  lessor  of  the  plaintiff),  and  also  three  grandchildren,  die  in  the  life- 
who  were  the  children  of  his  eldest  daughter  Hannah  (who  tenant  should 
having  survived  her  husband  John  Heady  died  on  the  9th  ^?^« '"  exclu- 

C*  o-r»  •         \  riJi'^'v  1  r  vr         1   ***^°  of  the 

Sept.  1821,  in  her  fathers  lifetime),  namely,  «/ane  iieaa  younger  sisters 
(who  married  the  Rev.  George  Coventry),  James  Pearson  ^^^^^^^^^^^^ 
Head  and  Mary  Ann  Head  him  surviving.  if  the  heir  of  a 

On   the  death   of  James  Clarke  Satterthwaite,  James  ^^^^^1^. 
Satterthwaite,  his  son,  took  possession   of  the  said  cus-  mitted  and  has 
tomary  messuage   and    tenement,  and  received   the   rents  ^^^^  posses- 
and  profits  thereof  during  his  lifetime,  as  well  as  of  two  *'?"»  "^\  ^*? 

,  ,  .  1  .      ,  •  ,  without  having 

other  customary  messuages  and  tenements  within  the  said  been  admitted, 

manor,  called  Gillbank  and  Cow  Brow  Head,  and  also  of  he  nevertheless 
'  '  dies  seuea,  so 

certain  customary   closes   within   the   said  manor,   which  as  to  let  in  the 
last-mentioned  two  messuages,  tenements  and  closes  James  ^^^^^  gu^i, 
Satterthwaite  had  purchased,  and  of  which  he  had  been  heir,  although 
admitted  tenant  during  his  father's  lifetime.    James  Sat"  possession, 

does  not  die 
seised,  unless  he  has  been  admitted,  where  the  customary  tenement  is  held,  not  to  the 
tenant  and  his  heirs,  but  during  the  joint  lives  of  the  tenant  and  the  lord,  with  a 
tenant-right  of  renewal,  binding  the  lord  to  admit  the  customary  heir  of  a  tenant.  It 
makes  no  difference,  in  this  respect,  that,  by  the  custom,  the  customary  tenements  are 
devisable. 
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1841.        ierthwaite  died  in  November,  1827»  intestate  as  to  his  real 
estates,   never   having  been   admitted   tenant  of  the   said 
customary  messuage  and  tenement  called   Lupton  High, 
and  leaving  his  nephew  the  said  James  Pearson  Head  and 
his  sister  Mary  Ami  Hamilton  co-heirs  of  his  freehold 
estates.     At  a  court  holden  for  the  manor  of  Lupton  on 
the  27th  June,  1828,  being  six  months  after  bis  death,  tha 
name  of  James  Salterthwaite  was  entered  on  the  court  rolls 
as  tenant,  as  being  the  only  son  and  heir-at-law  of  the  late 
James  Clarke  Saiterthwaite  deceased,  of  the  Lupton  High, 
to  hold  the  same  during  the  joint  lites  of  the  lord   and 
tenant.     And  at  the  same  court  appeared  James  Pearson 
Head,  the  son  and  heir-at-law  of  Hannah  Head,  the  eldest 
sister  of  the  said  James  Satterthwaite,  and  was  admitted 
tenant,  as  beiug  the  nephew  and  customary  heir  of  the  said 
James  Salterthwaite  deceased,  of  the  messuage  and  tene- 
ment called  Lupton  High  and  also  of  those  called  Gillbank 
and  Cow  Brow  Head,  and  continued  in  possession  thereof 
until  the  time  of  his  death  in  1829^  when  he  devised  the 
same  by  his  will  (the  customary  tenements  of  the  said  manor 
being  devisable  according  to  the  custom  of  the  manor)  to 
his  sisters,  Jane,  wife  of  Rev.  George  Coventry,  and  Mary 
Ann,  afterwards  wife  of  Mr.  Rudd,     They  were  admitted 
tenants  thereof  at  a  court  holden  for  the  manor  in  1832,  and 
afterwards  surrendered  the  said  premises  to  the  defendaot 
Clijiy  who  was  admitted,  and  now  is  tenant  thereof. 

The  defendant  insisted  upon  a  custom  of  the  manor  io 
favour  of  the  descent  to  the  eldest  sister  of  the  person  last 
seised,  in  exclusion  of  the  other  sisters,  and  to  the  heir  of 
an  eldest  sister  deceased  in  the  lifetime  of  the  person  last 
seised,  in  exclusion  of  surviving  younger  sisters. 

The  steward  of  the  manor  of  Lupton  was  called  by  tbe 
defendant  and  produced  the  court  book  of  the  manor,  io 
which  appeared  in  1741  an  admittance  of  Hugh  Ashion, 
and  in  1749  an  admittance  of  one  James  Ashton,  son  and 
heir  of  his  father  Hugh  Ashton,  to  two  cattlegates,  half 
the  fine  paid,  the  other  half  to  be  paid  on  the  death  of  his 
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father^s  widow  Eleanor;  also  an  admittance  in  1768  of 
Elizabeih,  wife  of  Joseph  Burrowj  upon  the  death  of  her 
brother  the  said  James  Ashion,  to  be  tenant  of  one  of  such 
Cftttlegates.  He  also  produced  a  book,  in  which  were 
entered  the  verdicts  or  presentments  of  the  juries  of  the 
oianor,  the  original  verdict  papers  being  also  produced ; 
ID  which  appeared  a  presentment  of  the  same  date  1768^ 
in  which  the  jury  found  that  Elizabeth  Burrow  ought  to 
be  admitted  tenant  to  one  cattlegate  by  descent  from  her 
late  brother.  It  further  appeared  that  she  had  younger 
sisters  then  living.  It  also  appeared  from  the  court  roll 
that  in  1785  Joseph  Burrow,  son  of  Elizabeth,  was  admitted 
tenant  on  the  decease  of  his  grandfather  Hugh  Ashton  to 
half  two  grasses ;  it  appeared  from  the  book  wherein  the 
presentments  of  the  juries  were  copied,  that  at  the  same 
time  the  jury  presented  that  the  grandfather's  widow 
Eleanor  died  since  the  last  court,  and  that  by  her  death 
Joseph  Burrow  ought  to  be  admitted  tenant  of  half  two 
grasses  as  grandson  and  heir  of  Hugh  Ashton  deceased, 
the  said  Eleanor  having  held  the  same  as  bis  widow  since 
his  decease.  The  grasses  of  which  Joseph  Burrow  was  ad- 
mitted tenant  to  a  moiety  in  1785  are  the  same  grasses  to 
which  his  uncle  James  Ashton  was  admitted  in  1749>  as 
heir  of  his  father  Hugh  Athton,  by  the  description  of  two 
cattlegates,  half  the  fine  being  then  respited  until  the  de- 
cease of  the  father's  widow,  on  whose  death  Joseph  Burroto 
was  admitted  and  paid  the  fine. 

It  further  appeared  that  Elizabeth  Burrow  had  three 
younger  sisters,  born  in  1736,  1737^  and  1740  respectively, 
who  were  all  alive  in  1785  and  for  several  years  after.  It 
was  also  proved  by  the  steward  that  the  court  rolls  went 
back  as  far  as  1642,  and  that  there  was  no  instance  of  a 
customary  estate  descending  to  or  any  admittance  of  co- 
parceners. 

The  steward  also  as  well  as  two  aged  witnesses  further 
proved,  that  the  reputation  of  the  custom  in  the  manor  was, 
that  in  case  of  a  person  dying  seised  leaving  only  daughters. 
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the  eldest  daughter  takes ;  leaving  only  sisters,  the  eldest 
sister  takes ;  and  that,  if  the  eldest  daughter  die  leaving 
issue  in  the  lifetime  of  the  person  last  seised,  her  heic::^ 
takes,  in  exclusion   of  the  other   daughters;  and,  if  th^ 
eldest  sister  die,  leaving  issue«  in  the  lifetime  of  the  persoo 
last  seised,  her  heir  takes  in  exclusion  of  the  other  sisters. 

The  lessors  of  the  plaintiff  objected  to  the  admissibilitj 
of  the  original  verdict  papers,  and  also  of  so  much  of  the 
evidence  of  reputation  as  extended  the  custom  to  the  case 
of  the  heir  of  a  deceased  eldest  daughter,  or  of  a  deceased 
eldest  sister,  of  a  person  dying  seised,  taking  in  exclusion 
of  the  surviving  younger  daughters  or  sisters. 

The  questions  for  the  opinion  of  the  Court  were,  fint, 
whether  the  evidence  objected  to  was  admissible.  Se* 
condly,  whether,  if  it  was  admissible,  the  lessors  of  the 
plaintiff  under  the  above  circumstances  were  entitled  to 
recover.  Thirdly,  whether  if  it,  or  any  part,  was  not  ad- 
missible, the  lessors  under  the  above  circumstances  were 
entitled  to  recover. 


Crewvell  for  the  plaintiff  (a),  to  shew  that  the  alleged 
custom  had  not  been  sufficiently  proved,  cited  Detm  v. 
Spray  (J)),  Lord  Coke  in  Ratcliffe  and  Chaplin's  case(c), 
Sir  John  Savage's  case  (d). 

To  shew  that  the  custom,  if  established,  did  not  operate 
in  this  case,  because  Dr.  Satterthwaite  had  not  been  ad- 
mitted, and  therefore  did  not  die  seised,  he  cited  Co.  Comp. 
Cop.  s.  41,  BevWs  case(e),  Clements  v.  Scudamore{f). 

Wightman  contrd,  on  the  first  point,  cited  Doe  d.  Mason 
V.  Mason  {g),  where  it  was  held  that  a  single  admittance  to 


(a)  Easter  term,  1838  (May  1), 
before  Lord  Denman  C,3,,Littlc- 
dale,  Patteson  and  Coleridge  Js. 
The  case  was  argued  a  second 
time  in  Easter  term,  1840.  Vide 
post. 


(6)  1  T.  R.  466. 

(c)  4  Leon.  242. 

(d)  2  Leon.  109. 

(e)  4  Rep.  8  a. 
(/)  1  P.  Wms.  63. 
(g)  3  Wils.  63. 
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a  copyhold  was  evidence  to  prove  a  custom  in  a  manor  for 
laods  to  descend  to  the  youngest  nephew. 

On  the  second  point  he  cited  Vaughan  d.  Atkins  v.  At' 
kins  {a),  Brown's  case  (3d  resolution  (6) ),  Rex  v.  Rennett{c). 
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Crtsswtll  replied. 


Cur.  adv.  vult. 


Lord  Denman  C.  J.,  in  Michaelmas  vacation,  1839 
(Nov.  30)y  delivered  the  judgment  of  the  Court. — It  appears 
that  the  custom  for  the  eldest  female  to  inherit,  instead  of 
the  estate  going  to  females  in  coparcenery,  only  exists  in 
cases  where  a  person  dies  seised  of  the  estate.  The  case 
therefore  branches  into  two  questions.  First,  whether  Dr. 
Satterthwaite,  the  son  of  James  Clarke  Satterthwaite,  died 
seised  of  the  premises  in  question;  and,  if  he  did,  then 
whether  in  this  case  the  custom  is  well  established. 

In  arguing  the  case  the  counsel  have  not  dwelt  so  much 
upon  the  latter  question  as  upon  the  first,  viz.  whether 
Dr.  Satterthwaite  died  seised  of  the  customary  estate  in 
question. 

Customary  estates  in  the  north  of  England  differ  very 
much  from  each  other  in  their  incidents  and  qualities  in 
different  manors,  and  all  differ  from  common  copyholds, 
though  in  many  respects  they  have  the  same  general  rules 
applicable  to  them;  and,  as  the  questions  as  to  copyholds 
are  more  numerous  in  our  books  than  as  to  customary 
estates,  we  will  first  consider  how  this  question  should  be 
decided,  if  it  was  a  common  copyhold  of  inheritance. 

It  is  clearly  settled  that  the  heir  of  a  copyhold  may,  be- 
fore admittance,  enter  upon  the  land  and  take  the  profits ; 
that  he  may  maintain  trespass  against  persons  who  come 
upon  the  land;  that  he  may  make  a  lease  warranted  by  the 
custom  of  the  manor;  that  he  may  surrender  the  estate, 
but  so  that  the  lord  shall  not  be  prejudiced  as  to  his  fine; 


1841. 


(a)  5  Bur.  2764.  (6)  4  Rep.  22  b.  (c)  3  T.  R.  197. 
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1841.        that  he  may  maintain  an  ejectment,  though  formerly  this  was 
doubted,  unless  he  brought  it  within  a  reasonable  time  after 
the  death  of  his  ancestor.    All  these  incidents  seem  almost 
necessarily  to  attach,  because  the  lord  may  not  hold  a  court- 
for  a  considerable  time  after  the  death  of  the  former  tenant^ 
and,  if  the  heir  could  not  do  these  things,  he  would  not  have 
the  full  enjoyment  of  the  estate.     And  so  also  the  heir  of 
an  admitted  heir  may  enter  and  take  the  profits  before 
admittance;  and,  where  he  enters  and  takes  actual  posses- 
sion, and  dies  before  admittance,  there  shall  be  a  possessio 
fratris.     For  if  a  copyholder  in  fee  have  issue  a  son  and  t 
daughter  by  one  ventre,  and  a  son  by  another  ventre,  and 
die  seised,  and  the  son  by  the  first  ventre  enter  into  the 
land  and  die  before  admittance,  the  daughter  shall  inherit  as 
heir  to  her  brother,  and  not  the  son  by  the  second  ventre, 
as  heir  to  his  father.     All  these  points  will  be  found  in 
Brown's cikse{a),  Clarke v,  Pennifather{b\  Cofte's Complete 
Copyholder,  sect.  41,    1  Rol.  Abr.  502,  Copyhold  (N), 
Bullock  V.  Dibler{c\   Gilbert's  Law  of  Tenures,   168, 
Anonymous {d)  case  in  Dyer. 

There  are  also  some  incidents  to  copyholds  as  to  what 
attaches  before  admittance,  in  cases  where  it  is  only  by  the 
custom  of  manor  that  the  estate  arises.  The  wife  is  not 
entitled  to  free  bench  or  dower,  nor  the  husband  to  be  tenant 
by  the  curtesy  of  copyholds,  unless  there  be  a  special  custom 
in  the  manor,  as  appears  by  Brown's  case  (a)  and  Rivets 
case  (e). 

The  case  of  Ewer  d.  Heydon  v.  Asiwike{/),  was  an 
ejectment  brought  by  Francis  Ewer  against  Astwike,  and  it 
was  found  by  special  verdict  that  Heydon  took  a  wife  upon 
whom  a  copyhold  descended,  which  was  part  of  the  manor 
of  Flamstede,  in  which  manor  was  a  custom  that,  if  the 
wife  seised  of  a  copyhold  has  a  husband,  and  they  have 

(a)  4  Eep.  21a.  (e)  4  Rep.  22  b. 

(6)  4  Rep.  23  b.  (/)  1  Anderson,  192;  S.  C.  nom. 

(c)  Pop.  38;  S,  C.  Moore,  596.      Ever  v.  AstoHf  Moore,  271. 
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issue,  and  the  wife  dies,  the  husband  shall  have  the  land 
for  life  as  tenant.  Heydon  entered  into  the  land  before  any 
admittance,  claiming  it  in  right  of  his  wife,  and  before  ad- 
mittance the  wife  died,  and  the  husband  made  the  lease  on 
which  the  ejectment  was  brought.  One  of  the  points  was, 
whether,  the  wife  having  died  before  admittance,  the  cus- 
tom applied.  And  upon  that  Anderson  says,  that  the  better 
opinion  of  the  Court  seemed  to  be  that  Heydon  was  entitled 
by  the  custom.  Moore  states  the  argument  on  this  point, 
but  it  does  not  appear  that  any  opinion  was  expressed  by 
the  Court.  But,  by  both  reports,  the  case  went  upon 
another  point,  as  to  the  sufficiency  of  the  declaration,  and 
no  judgment  was  given.  It  is  to  be  observed,  that  at  the 
end  of  the  case  of  Bullock  v.  Dibley  (a),  in  Moore^  597,  the 
reporter  says,  **  Nota  Dyer,  fo.  29'2,  possessio  fratris  d'un 
copyhold  coment  que  il  morust  devant  admittance.  Sic 
semble  de  tenancy  per  le  curtesie."  It  is  to  be  observed 
that  in  Etoer  d.  Heydon  v.  Astmke(b)  the  expression  is 
msed  of  a  copyhold,  the  same  as  in  the  present  case.  But 
the  question  as  to  the  husband  being  tenant  by  the  curtesy, 
though  his  wife  was  never  admitted,  is  completely  settled 
by  the  case  of  Doe  d.  Milner  v.  Brightwen{c),  though  all 
die  instances  to  prove  the  custom  were  where  the  wife  had 
been  previously  admitted.  And  the  Court  said  that  they 
thought  *'  the  admission  of  the  wife  is  not  a  necessary  in- 
gredient by  the  custom  to  entitle  the  husband  to  hold  for 
bis  life,  in  cases  where  the  title  of  the  wife  is  complete 
without  admission  by  the  general  law  of  copyholds,  as  is 
the  case  where  her  title  is  as  heir,  in  which  case  any  person 
may  derive  title  through  her  by  operation  of  law,  without 
admittance,  and  the  title  of  the  husband  is  by  operation  of 
law." 

Gilbert,  in  his  Law  of  Tenures,  p.  288,  says,  that  it  was 
reasonable  that  the  widow  shall  have  her  widow's  estate, 
though  her  husband   was   not  admitted.      The  case  of 

(a)  Moore,  596;  S.  C.  Pop.  38.       Ever  v,  Aston,  Moore,  271. 
lb)  1  Ander.  192;  S,C,  nom.         (c)  10  East,  583. 
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Vaughan  d.  Atkins  v.  Atkim  (a)  would  perhaps  scarcely  be 
sufficient  to  support  the  proposition^  if  it  were  doubtful. 
There  the  surrenderee  died  before  admittance,  leaving  a 
widoWf  and  after  the  death  of  the  surrenderee  his  heir  wa& 
admitted^  and  it  was  held  that  his  widow  was  entitled  to 
free  bench.  The  reason  given  is  (b),  that  **  the  vendor,  his 
widow,  his  heir,  and  all  claiming  under  him,  are  concluded 
from  saying,  after  admittance,  '  that  the  land  did  not  pass 
from  the  day  of  the  surrender.'  Upon  this  ground  the 
lessor  of  the  plaintiff  claims  the  inheritance  whereof  his 
brother  died  seised:  it  shall  not  be  in  his  mouth  to  say 
against  the  widow,  ^  that  his  brother  did  not  die  seised.'" 
We  may  consider  that  the  heir  has  a  complete  title  to.  the 
copyhold  against  everybody  but  the  lord.  And,  therefore, 
in  the  case  of  Rex  v.  Rennett  (c),  the  Court  refused  a  mao- 
damus  to  admit  the  heir  of  a  copyhold.  But,  inJZexv. 
Tke  Masters  ^x.  of  tke  Brewers*  Company  {d),  the  Court 
granted  a  mandamus  to  admit  an  heir,  ^^  because,  although 
he  has  a  good  title  as  against  every  one  but  the  lord,  still 
he  has  a  right  to  insist  upon  admittance  to  make  him  a 
complete  copyholder.  He  may  wish  to  be  put  upon  the 
homage,  or  to  be  put  in  nomination  for  various  offices,  or  to 
surrender  to  the  use  of  his  will ;"  and,  in  that  case,  he  also 
wanted  to  surrender  to  a  mortgagee.  And  it  is  said  that 
the  heir  is  not  a  complete  copyholder  till  admittance;  that 
creates  the  difficulty,  whether  he  can  be-said  to  be  seised 
till  that  be  done.  The  fine  cannot  be  paid  till  admittance, 
and  he  is  also  subject  to  some  other  disabilities  not  mate- 
rial to  this  inquiry.  But  he  cannot  ''  maintain  a  plaint  in 
the  nature  of  an  assize  in  the  lord's  court  before,  because 
till  then  he  is  not  complete  tenant  to  the  lord,  no  farther 
forth  than  the  lord  pleaseth  to  allow  him  for  his  tenant* 
And  therefore  if  there  be  grandfather,  father  and  son,  and 
the  grandfather  is  admitted  and  dieth,  and  the  father  enter* 


(fl)  5  Bur.  2764. 
(6)  5  Bur.  2787. 
(c)  2  T.  R.  197. 


(d)3B.&C.  172;  S.C.  4  D. 
&  R.  492. 
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th  and  dieth^  before  admittance,  the  son  shall  have  a  plaint 
I  the  nature  of  a  writ  of  ayel^  and  not  an  assize  of  mort- 
BUii€estor." — Coke's  Complete  Copyholder,  sect.  41.  As 
%  the  writ  of  ayel  or  mort  d'ancestor,  Gilbert  (Law  of 
i'enures,  287)  says,  he  may  have  assize  of  mort  d'ancestor 
pon  his  ancestor*s  admittance.  We  do  not  think  it  very 
laterial  whether  he  can  or  not,  for  at  all  events  he  cannot 
ave  a  plaint  in  the  lord's  court,  which  is  the  material  thing, 
or  that  is  founded  upon  a  seisin. 

In  the  case  of  common  socage  lands,  an  heir  becomes 
leised  by  entering  upon  a  freehold  interest  to  which  he  has 
I  right  of  entry,  and  taking  the  profits  ;  but  he  requires  no 
mestiture  from  his  superior  lord.  If  he  is  a  free  tenant  of 
lie  manor  he  may  have  to  pay  a  relief  upon  the  descent ; 
br  that  the  lord  may  distrain :  but  no  investiture  is  necessary 
o  give  him  a  complete  seisin.  It  is  otherwise  in  the  case 
^copyholds;  for  there  an  investiture  is  necessary,  which  is 
bne  by  the  admittance  of  the  tenant ;  and  the  form  of  the 
Omittance  of  the  heir  is,  that  the  lord  grants  seisin  of  the 
sopyhold  premises  by  the  rod,  to  have  and  to  hold  to  the 
aid  A»  B.  his  heirs  and  assigns  for  ever,  at  the  will  of  the 
nti  according  to  the  custom  of  the  manor.  And  it  may  be 
■id  that,  as  the  very  form  of  the  admittance  is  to  confer  a 
eisin,  a  person  cannot  be  seised  till  that  takes  place. 

It  is  to  be  remarked,  however,  that  in  the  Anouymous 
ftse  in  Dyer  {a)  before  referred  to,  as  to  the  possessio  fratris, 
;  is  said,  (and  the  marginal  notes  in  Dyer  are  attributed  to 
lOrd  Chief  Justice  !/re6y,and  are  considered  as  of  authority,) 
lat  in  a  case  **  between  Holmes  and  Facie  it  was  adjudged 
lat  the  possession  of  the  termor  shall  be  the  possession  of 
!ie  heir,  and  that  it  shall  be  the  possession  of  the  brother 
rithout  admittance,  for  the  seisin  given  to  his  ancestors 
^ffictth  for  him  and  all  his  heirs;  but  he  is  not  tenant  to 
be  lord  until  admitted,  nor  is  a  purchaser  seised  till  admit- 
iDce."     And  in  Brown's  case  {b)  it  is  said  that  the  heir  *'  is 

tenant  by  copy  of  court  roll,  for  the  copy  made  to  his 

(a)  3  Dyer,  S9i  b.  (h)  4  Kep.  22  b.  dd  resolution! 
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ancestor  belongs  to  him.'*  These  authorities  seeoi  to  sbe^^ 
that  the  heir  may  be  said  to  be  seised  before  admittance  ^. 
and^  as  is  shewn,  he  may  be  for  most  purposes,  as  in  th^ 
instances  before  adduced. 

But  it  may  be  said  that  these  authorities  as  to  the  iotereif 
of  the  heir,  and  the  incidents  before  mentioned  as  to  tie 
possessio  fratris,  the  tenancy  by  curtesy,  and  free  bendi^ 
only  apply  to  the  general  law  of  copyholds  and  descentSj 
and  estates  which  grow  out  of  others  by  the  ordinary  rules 
of  law,  but  that  this  is  the  case  of  a  custom  which  deviates 
from  the  general  rules  of  law,  and,  to  bring  a  person  com- 
pletely within  it,  there  should  be  a  full  and  complete  tenancy 
to  give  an  entire  seisin  to  all  intents  and  purposes.    At 
applicable  to  this  we  may  mention  a  case  which  is  mentioned 
by  Lord  Holt  in  giving  the  judgment  of  the  Court  in  C^ 
ments  v.  Scudamore  {a),  which  principal  case,  though  it  has 
some  analogy,  yet  does  not  bear  upon  this  case.     A  persoBi 
seised  of  a  copyhold  in  fee  in  the  nature  of  borough  Englisb^ 
had  five  sons,  the  youngest  of  whom  died  in  the  lifetime  of 
the  father,  leaving  issue  a  daughter;  and  then  the  father 
died;  the  youngest  son's  daughter  shall  inherit  the  land. 
The  case  we  allude  to  is  said,  in  Lord  HoWs  judgment,  to 
have  been  adjudged  in  Lord  BridgmatCs  time,  and  not  re- 
ported in  auy  printed  book ;  but  it  appears  to  be  the  same 
that  is  noticed  in  the  argument  in  Newton  v.  Shaftoe  (6)  in 
the  name  of  Pain  v.  Herbert  and  in  some  of  the  reports 
called  Fane  v.  Barr  (c).     The  case  was,  that  the  copyhoM 
lands  of  every  tenant  dying  seised  were,  by  the  custom  of 
the  manor,  descendible  to  the  youngest  son,  and  a  surrender 
was  made  to  the  use  of  B.  and  his  heirs,  who  died  before 
admittance :  it  was  agreed,  if  B.  had  been  admitted,  the 
youngest  son,  after  his  death,  should  have  inherited:  JB* 
died   before  admittance:  the  question  was,  between  the 
eldest  and  the  youngest  son  of  JB.,  who  should  have  the 
land;  and  adjudged  in  this  case  the  eldest  son  should  have 
the  land,  because  of  the  strictness  of  the  custom,  and  there 

(a)  1  P.  Wms.  63.  (c)  1  Salk.  S43;  1  P.  Wms.^ 

(6)  2  Keb.  158. 
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never  having  been  any  seisin  in  the  ancestor.     But  by  the        1841. 

report  vrhich  Lord  Holt  had,  it  would  have  been  other- 

wiae,  if  it  had  been  alleged  that  the  lands  were  in  the  nature 

<rf  borough  English,  (which  it  was  not,  but  only  set  forth  as 

a  particular  custom,)  for  the  law  takes  notice  of  the  custom 

of  borough  English,  but  not  of  that  special  custom  ;  which 

it  likewise  the  reason  why,  in  pleading  that  lands  are  in  the 

nature  of  borough  English,  you  need  not  set  forth  the  nature 

of  that  custom  specially.     That  case  differs  from  the  one 

now  under  consideration,  that  there  it  was  the  surrenderee 

who  died  before  admittance.  In  the  case  we  are  considering, 

it  is  the  heir  who  dies  before  admittance.     Now  there  is  a 

great  difference  between  the  two  cases;  for  the  surrenderee, 

without  admittance,  is  not  a  tenant  of  the  manor  at  all,  and 

tkrefore  never  can  be  said  to  die  seised ;  whereas  the  heir 

before  admittance  is  a  tenant  of  the  manor,  though  not  a 

complete  tenant ;  and  the  remarks  and  authorities  which  we 

have  before  cited  shew  that  for  some  purposes  he  may  be 

aaid  to  be  seised  before  admittance. 

But  what  is  the  conclusion  to  be  drawn  from  that  autho- 
rity it  is  not  necessary  to  decide,  considering  what  follows 
as  to  the  nature  of  the  customary  estate  in  the  special  case. 
But,  supposing  that  the  heir  of  a  copyholder  in  fee  may  be 
aaid  to  die  seised,  so  far  as  to  let  in  the  customary  descent,  it 
b  another  question  whether,  in  the  case  on  which  we  are  to 
decide,  Dr.  Satterthwaite  died  seised.  The  customary  estate, 
of  which  his  father  James  Clarke  Satterthwaite  died  seised, 
it  not  a  customary  estate  of  inheritance,  to  which  he  was 
admitted  to  hold  to  him  and  his  heirs,  but  it  was  to  hold  to 
lum  during  the  joint  lives  of  the  lord  and  himself.  Upon 
Ua  death,  therefore,  the  estate  ceased ;  and,  though  by  the 
coatom  of  the  manor  there  was  a  tenant  right  of  renewal,  on 
avhicb  the  lord  was  bound  to  act,  and  admit  his  heir,  yet,  till 
he  was  admitted,  he  had  no  estate  at  all ;  and  it  cannot  be 
imd  that  he  was  in  any  respect  a  tenant  of  the  manor.  In 
tbe  Duke  oj  Somerset  v.  France  (a)  it  was  all  along  taken 

(a)  1  Str.  654;  S.  C.  Fort.  41. 
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for  granted  that,  in  this  description  of  customary  estates,  th^ 
estate  of  the  tenant  ceased  at  the  death  of  the  lord  or  th^ 
tenant^  though  the  heir  had  a  tenant  right,  which  entitle 
him  to  be  admitted.     He  mighty  indeed,  enter  and  take  tt;::;:^ 
profits,  and  perhaps   maintain   trespass  against  a  pers^^^ 
who  came  upon  the  lands ;  but  he  would  not  be  entitled  i^ 
do  the  other  things  above  enumerated^  which  might  be  do^e 
by  the  heir  of  the  copyholder  in  fee,  unless  there  was  a  C£tf> 
tom  to  authorise  them  to  be  done. 

It  appears  by  the  case  that,  by  the  custom  of  the  manor, 
these  estates  are  devisable  by  will,  but  that  does  not  seem 
to  make  any  difference ;  that  is  only  the  power  of  substituting 
another  person,  whom  the  lord  is  to  admit,  instead  of  admit- 
ting the  heir. 

And,  as  we  think  that,  in  tenant-right  estates  of  the 
description  which  this  is,  the  heir  cannot  be  considered  as 
being  a  tenant  of  the  manor  till  admitted,  he  cannot  be  said 
to  have  died  seised,  and,  therefore,  the  custom  for  the  eldest 
female  to  have  the  whole  estate  does  not  attach,  and  there- 
fore the  plaintiff  is  entitled  to  recover  the  moiety  claimed 
in  the  ejectment. 

After  the   delivery    of  this  judgment,   the    case    was 
amended  by  rule  of  Court  as  follows  : — After  the  words  io 
the  case  (p.  580),  ''  the  name  of  James  Satterthwaiie  was 
entered  on  the  court  rolls  as  tenant,  as  being  the  only  son, 
and  heir  at  law  of  the  late   James  Clarke  SatterthwaiUf 
deceased,  of  the  Lupton  High,  to  hold  the  same  during  the 
joint  lives  of  the  lord  and  the  tenant,"  the  following  words 
were  introduced :  **  according  to  the  custom  of  the  said 
manor,  as  settled  by  indenture  and  decree,  of  which  there 
is  an  entry  on  the  court  rolls  of  the  said  manor,  by  which  it 
appears  that  the  copyhold  tenements  of  the  said  manor  are 
held  by  the  tenants  thereof  to  them  and  their  heirs,  by  custom 
of  tenant-right  of  the  lord  of  the  said  manor." 

The   case  was  argued   a   second  time  in  Easter  tenn» 
1840  (a). 

(a)  April  28,  before  Lord  Denman  0.  J.,  LiUkdale,  Patteson  and 
CdcridgeJs, 
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Cresswell  for  the  plaintiff. 

Wightman  contra,  in  addition  to  the  authorities  which 
vere  cited  in  the  former  argument,  cited  Roe  d.  Beebee 
V.  Parker {a)^  as  to  the  evidence  of  the  custom;  and  on 
the  other  point,  as  to  the  necessity  of  admittance,  he  cited 
1  Scriven  on  Cop.  358  (6),  Lord  Mansfield  C.  J.  in  Knight 
▼•  Bate{c)f  Kitchin*s  Jurisdictions,  l62,  Com.  Dig.  Copy- 
hold, (D.  1),  Doe  d.  Milner  v.  Brightwen{d). 

Cresswell  in  reply  cited,  on  the  last  point,  1  Scriven  on 
Copyholds,  362(6),  and  Tiping  v.  Banning  {e). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  in  Trinity  term,  1840,  (June  24,) 
delivered  the  judgment  of  the  Court  as  follows : — The 
judgment  pronounced  by  the  Court  in  this  case  having 
been  founded  on  the  want  of  any  allegation  in  the  special 
case,  that  the  tenant-right  estates  of  the  manor  of  Lupton 
were  estates  of  inheritance,  the  case  has  been  amended  in 
that  respect,  and  a  second  argument  has  been  heard. 
The  allegation  introduced  by  way  of  amendment  is  not 
very  satisfactory ;  but  the  Court  feel  the  force  of  an  obser- 
vation made  by  the  counsel  for  the  defendant  (who  intro- 
duced the  amendment)  viz.  that,  as  the  lessor  of  the  plain* 
tiff  claims  as  heir,  and  must  recover  by  the  strength  of  his 
own  title,  the  defendant  must  be  entitled  to  the  verdict, 
unless  they  are  estates  of  inheritance,  as  asserted  by  the 
defendant. 

It  must,  therefore,  be  taken  that  they  are  estates  of 
inheritance;  and  the  questions  in  the  cause  become  as  they 
were  originally  understood  to  be.     First,  whether  the  al- 

(a)  5  T.  R,  96.  {d)  10  East,  583. 

(6)  3dcd.  {e)  Moore,  465;  S.C.  as  Gy» 

{c)  2  Cowp.  741.  phcn  v.  Bmmey^  Cro.  Eliz.  504. 
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leged  custom  was  proved ;  and,  secondlj,  whether  Jam^ 
Satterthwaite  died  seised,  so  that  the  custom,  if  prove 
could  operate.    Ou  the  second  question  we  are  of  opini 
for  the  reasons  given  in  the  former  judgment,  that  Ja 
Satterthwaite  did  die   seised,   so  that  the  custom  mi^/j^ 
operate;  though  that  conclusion  was  not  then  drawn  5^ 
the  Court,  it  being  unnecessary  in  the  view  then  taken  of 
the  case.     With  regard  to   the  first  question,  we  are  of 
opinion  that  the  court  rolls  sufficiently  proved  one  part  of 
the  custom,  viz.  that,  in  case  a  tenant  died  seised,  leaving 
no  children  nor  brother,  but  several  sisters,  the  eldest  sister 
should  take,  in  exclusion  of  the  younger  sisters;  and  this 
was  proved  without  the  aid  of  the  book  and  verdict  papers, 
to  which  objection  was  made. 

The  proof  of  the  other  part  of  the  custom,  viz.  that,  if 
such  elder  sister  died  in  the  lifetime  of  the  tenant,  leaving 
a  son,  such  son  should,  on  the  death  of  the  tenant,  take,  io 
exclusion  of  the  younger  sisters,  at  first  appeared  to  be 
more  doubtful.  But,  on  consideration,  we  think  that  thii 
also  sufficiently  appears  from  the  rolls,  without  the  aid  of 
the  book  or  verdict  papers,  or  the  parol  evidence  of  repu- 
tation. Looking  at  the  rolls  a/o/ie,  in  respect  to  the  estate 
of  the  Ashton  family,  it  appears  that,  on  the  death  of  Hugk 
Ashton,  his  son  James  was  admitted  to  two  cattlegates,  as 
son  and  heir  of  his  father;  but  the  fine  as  to  one  was 
respited  till  the  death  of  Eleanor,  the  widow  of  Hugh,  It 
appears  also  that  James  died  in  the  lifetime  of  Ekanoft 
leaving  no  child  or  brother,  but  several  sisters,  the  elder  of 
whom  (Mrs.  Burrow)  was  admitted  as  his  heir  to  tbat 
cattlegate  in  his  possession,  and  in  respect  of  which  he 
bad  paid  the  fine.  Mrs.  Burrow  also  died  in  the  lifetime 
of  Eleanor,  leaving  a  son.  And  upon  the  death  of  Eleanor 
that  son  was  admitted  to  the  other  cattlegate  held  bT 
Eleanor,  and  to  which  his  uncle  James  had  been  admitted^ 
but  the  fine  had  been  respited,  although  his  mother  (Mrs* 
Burrow)  was  never  admitted  to  nor  seised  of  it. 
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Without,  therefore,  enteriug  into  the  question  as  to  the         1841. 
admissibility  of  the  other  evidence,  and  not  meaning  to 
express  any  opinion  against  it,  we  think  that  the  custom 
was  well  established,  and  that  the  lessor  of  the  plaintiff, 
who  claims  as  heir  at  conimoa  law,  is  not  entitled. 

And  the  result  is,  that  a  nonsuit  must  be  entered. 

Nonsuit  entered. 
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The  Queen  v.  The  Guardians  of  the  Poor  of  the  «  .    j 

Saturday, 

BrainTBEE  Union.  January  16th, 

Mandamus.     The  writ  recited  an  order  of  the  Poor  tiaUo  the vali- 

Law  Commissioners  to  the  s^uardians  of  the  poor  of  the  dity  of  any 

,  .  ,  but  general 

Braintree  Union,  in  the  county  of  Essex,  to  appomt  a  chap-  orders  of  the 

lain  of  the  union,  and  to  report  to  the  commissioners  his  ^omi^Ton- 
appointment  and  amount  of  salary.     The  time  for  the  obe-  ers  to  the  guar- 
dience  to  the  order  was  enlarged   by  several  subsequent  u^ion  that 

orders.     In  the  return  it  was  stated  that  the  said  order  had  they  should  be 

.  -    ,  •  r  I  L        i_  submitted  to 

not  been  sent  to  one  of  the  secretaries  of  state,  altbougn  ^^  Secretary 

8t  the  several  times,  simultaneously  with  the  said  order,  an  ^^^fS'®'  \^ 

order  m  the  same  terms  and  to  the  same  effect  had  been  s.  16. 

addressed  to  another  union,  viz.  the  Royston  Union.    And  .  ,j|j^"^^  ^ 

further,  that  there  was  a  prior  order  of  the  commissioners  one  union 

still  unrevoked,  providing  for  the  performance  of  the  offices  general  order 

of  religion  within   the  workhouse,   independently  of  any  though  an  oi^ 

r       1       1  •  •,  •  11.-  .1      derinthesame 

appomtment  of  a  chaplam,  prescribmg  only  that  in  case  the  terms  is  si- 

gaardians  should   deem   it  necessary  to  appoint  one,   he  multaneously 
ahould  be  licensed  and  approved  by  the  diocesan,  and  that,  another  union. 
if  the  appointment  should  be  deemed  necessary,  he  should      V  4  %  5  ^ 

Wi{L4,c.76y 
1. 15,  the  commissioners  have  power  to  rescind  or  alter  any  order  made  by  them,  and  an 
order,  inconsistent  to  some  extent  with  a  former  one,  will  have  the  effect  of  altering  that 
fenner  order,  and  will  be  valid  itself. 

Und^r  the  46th  section,  the  commissioners  have  power  to  order  the  guardians  to 
appoint  a  chaplain.  He  is  an  officer  under  that  section,  "  for  carr^ung  the  provisions 
dt  the  act  into  eiecution,"  the  purview  of  the  act  shewing  that  it  was  intended  by  the 
Imslature  that  spiritual  functions  should  be  performed  in  the  workhouses,  for  the  benefit 
otthe  paupers. 
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perform  certain  specified  duties,  such  as  reading  prayers 
and  preaching,  administering  the  sacrament,  examining  the 
children  and  visiting  the  sick  paupers.  The  return  then 
^*of"he**"*  stated  that  the  guardians,  in  the  exercise  of  their  judgment 
Braimtree  and  discretion,  did  not  deem  it  necessary  to  appoint  a  chap- 
Iain.  It  stated,  as  reasons  for  their  judgment,  that  provisioo 
had  been  made  for  the  performance  of  religious  offices  b? 
the  schoolmaster  of  the  union,  for  the  attendance  of  the 
paupers  at  the  parish  church  and  dissenting  places  of  wor- 
ship in  the  union;  and  fuitiier,  that  clergymen  of  the  ests- 
blishment  and  dissenting  ministers  within  the  union  had 
been  invited  to  perform  spiritual  functions  in  the  work- 
house, for  the  benefit  of  the  poor,  which  invitation  had 
been  declined  by  the  clergy,  and  accepted  by  the  dissenting 
ministers,  and  that  the  majority  of  the  paupers  were  dis- 
senters, &c. 

The  validity  of  the  return  was  now  contested  on  a  con- 
cilium, by  Sir  J,  Campbell  A.  G.  for  the  crown,  and  Kellj 
for  the  defendants. 

It  was  conceded  in  the  course  of  the  argument  that  the 
first  objection  could  not  be  supported,  inasmuch  as  the 
order  in  question  was  addressed  separately  to  one  union, 
and  therefore  was  not  a  *'  general  rule,"  which,  by  the  stat 
4  8c  5  Will.  4,  c.  76,  s.  42,  was  defined  to  be  a  rule  which 
at  the  time  of  issuing  the  same  should  be  directed  to  and 
affect  more  than  one  union,  and  by  the  interpretation  clause, 
section  109,  to  be  "  any  rule  relating  to  the  management  of 
the  poor,  in  the  execution  of  this  act,  which  at  the  time  of 
issuing  the  same  shall  be  addressed  by  the  commissioners 
to  more  than  one  union,  or  more  than  one  parish  or  place 
not  forming  a  union,  or  not  to  be  formed  into  a  union  or 
added  to  one,  by  virtue  of  such  rule." 

With  regard  to  the  objection  that  the  commissioners  bad 
previously  issued  an  order  investing  the  guardians  with  a 
discretion  whether  to  appoint  a  chaplain  or  not,  section  \5 
was  cited,  which  authorises  the  commissioners  to  alter 
rules. 
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The  judgment  sufficiently  shews  the  arguments  on  the 
main  point,  whether  a  clergyman  was  an  officer  whom  the 

•  «»r   «■»  x»  •     •  All©   VfcUEEli 

commissioners^  under  the  stat.  4  8c  5  Will,  4,  c.  70,  might  v. 

direct(a)  the  guardians  to  appoint.  ^''of'thf  ^"' 

Cur.  adv.  vult.        Braiiitreb 


Umov. 


JLord  Denman  C.  J.^  on  a  subsequent  day  in  this  term 
(Jan.  28),  delivered  the  judgment  of  the  Court (6). — This 
was  an  argument  on  the  return  to  a  writ  of  mandamus,  but 
it  brought  into  question  the  validity  of  the  writ,  which 
directed  the  guardians  to  appoint  a  chaplain  to  a  union 
workhouse,  according  to  an  order  of  the  Poor  Law  Com- 
missionersi  on  the  ground  that  that  order  is  not  warranted 
by  the  act.  The  defendants  denied  that  such  a  power  is 
given  by  the  act,  and  properly  called  on  the  prosecutors  to 
ahew  what  provision  of  the  act  could  be  carried  into  execu- 
tion by  the  chaplain  of  a  workhouse,  as  the  paid  officers 
to  be  appointed  under  the  46th  clause  must  be  appointed 
either  with  reference  to  the  administration  of  the  relief  and 
employment  of  the  poor,  or  to  auditing  of  accounts,  or  to 
the  general  terms,  **  otherwise  carrying  the  provisions  of 
this  act  into  execution,"  and  it  was  admitted  that  this  ap- 
pointment could  not  be  referred  to  either  of  the  two  former 
objects. 

The  effect  of  these  general  terms  was  much  considered 
in  the  recent  case  of  Reg.  v.  The  Poor  Law  Commissioners, 
in  the  matter  of  the  Cambridge  Union  (c),  and  the  language 
used  by  the  judges  on  that  occasion  was  pressed  upon  us 
in  argument.  We  there  held  that  the  appointment  of  a 
collector  of  poor  rates  was  not  within  those  general  terms, 
because  there  is  no  provision  of  the  act  which  has  any 


(a)  Rex  V.  The  Poor  Law  Com-  not  review  their  exercise  of  it. 
mlaionen,  in  re  Newport  Union,         (6)  Lord  Denman  C.  J.,  Little- 

6  A.  &  £.  54,  was  cited  to  shew  dale,  Palteton  and  Coleridge  Js. 
that  if  the  commissioners  had  by         (c)  9  A.  &  £.  911 ;  S,C.  2  P. 


law  a  discratioo,  this  Court  would      &  D.  323. 
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1841.        reference  to  the  collection  of  the  poor  rates,  they  being 
^•^^^^^^      made  and  collected  under  other  acts^  and  the  act  in  question 
V.  applying  o»ly  to  the  expenditure  of  those  rates,  after  they 

*^^^"  h]?*"'**  ^^^  collected.  The  only  provision  to  be  found  in  the  act, 
BmAiiiTRii  which  could  authorise  the  appointment  of  a  collector^  was 
umoM.  ^1^^^  respecting  a  union  of  parishes  for  the  purpose  of  rating, 
in  which  case  the  rate  would  be  made  and  collected  under 
the  act  in  question,  and  the  cases  of  such  unions  afforded 
occasions  on  which  the  interpretation  clause,  containing  the 
word  *'  collector,"  under  the  head  of  *'  officer,**  might  ope- 
rate. The  same  interpretation  clause,  under  the  same  head 
of  '*  officer/'  has  the  word  ''  clergyman,"  and  applying  the 
same  tests  as  were  applied  in  the  case  in  9  ^-  &  E.,  the 
result  will  appear  to  be  very  different  It  is  true  that  no 
provision  is  to  be  found  in  the  act  in  question  directly 
authorising  the  appointment  of  a  chaplain,  or  even  usiiq; 
the  word  **  chaplain,"  or  any  word  of  a  similar  import,  but 
the  19th  section  plainly  shews  the  intention  of  the  legisla- 
ture, that  the  inmates  of  the  union  workhouse,  of  whatever 
religious  persuasion,  should  have  religious  assistance  from 
ministers  of  their  own  persuasion ;  it  shews,  moreover,  that 
some  general  regulations  for  affording  such  assistance  to 
the  inmates  were  intended,  as  well  as  some  exceptions  and 
particular  regulations  in  favour  of  those  who  dissented,  and 
could  not  conscientiously  reap  the  benefit  of  those  general 
regulations.  Then  the  42d  section,  giving  power  to  the 
commissioners  to  make  rules  and  regulations  for  the  goveriH 
ment  of  workhouses,  makes  it  further  incumbent  upon  them 
to  carrj  into  effect  the  intentions  of  the  legislature,  as  shewn 
in  the  19th  section.  In  these  sections  therefore  are  to  be 
found  the  provisions  of  the  act  as  to  religious  assistance 
and  instruction  to  the  inmates  of  the  workhouse,  and  the 
46th  section  gives  the  commissioners  the  means  of  carrying 
into  effect  those  provisions  in  the  only  way  in  which  it  could 
be  done  beneficially,  namely,  by  enabling  them  to  call  on 
the  guardians  to  appoint  a  chaplain,  with  an  adequate  salary. 
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who  by  the  interpretation  clause  comes  clearly  under  the        i84l. 
head  of  a  paid  *'  officer/'  ^•^•v-^^ 

This  is  not  the  only  instance  of  such  indirect  provision  ^^ 

in  this  act.  Medical  attendance  is  evidently  contemplated,  TheGuardians 
yet  there  is  no  specific  enactment  as  to  the  appointment  of  Braimtree 
medical  men,  but  they  are  included  in  the  interpretation  Union. 
clause,  under  the  head  of  "  officer,"  in  the  same  manner  as 
''  clergymen.*'  Neither  were  chaplains  of  workhouses  un- 
known to  the  law,  for  many  local  acts  of  parliament  contain 
express  provisions  respecting  their  appointment.  Iride^d 
that  circumstance  was  used  in  argument  by  the  counsel  in 
favour  of  the  return,  as  furnishing  something  on  which  the 
word  **  clergyman"  in  the  interpretation  clause  might  ope- 
rate, and  so  make  it  unnecessary  to  find  any  part  of  the  act 
in  question  to  which  to  apply  it.  But,  whatever  force  may 
belong  to  that  argument,  it  would  be  very  strange  if  the  act 
meant  to  give  the  commissioners,  by  express  provision,  a 
controul  over  chaplains  under  local  acts,  and  not  allow  them 
to  create  similar  duties  and  officers  in  the  establishments 
which  they  were  themselves  to  form.  Remarks  of  this 
nature  are  by  no  means  conclusive;  we  have  no  inclination 
to  affirm  judicially  that  the  law  has  called  a  power  into  ex- 
istence merely  because  there  is  a  probability  of  its  having 
intended  to  do  so,  or  because  it  may  have  manifested  the 
wish  to  have  something  done,  for  which  that  power  would 
furnish  the  means ;  but  we  have  no  doubt  that  the  religious 
instruction  of  the  inmates  was  intended  to  be  involved  in 
the  management  of  the  workhouse,  and  that  the  legislature 
actually  intended  to  give  a  general  power  to  appoint  chap- 
lains, as  it  found  that  power  existing  in  numerous  parishes 
already. 

Thinking  that  the  commissioners  have  acted  strictly  within 
the  46th  clause,  this  decision  is  by  no  means  opposed  by 
the  Cambridge  case  (a),  in  which  we  thought  their  order 
was  not  within  it. 

We  say  nothing  on  the  return,  which  merely  offers  rea- 

(a)  9  A.  &£.  911;  &  C.  3  P.  &  D.  323. 
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1841.         sons  of  expediency  and  policy  against  this  particular  exercise 

^•^^^^      of  discretion.     Of  such  matters,  those  to  whom  the  dis* 

^^  cretion  is  confided  are  the  sole  judges.    Nor  do  we  remark 

TheGuardians  Qp  tjjg  argument  respecting  the  possibility  of  appointing 
of  the  .   .  ,.  •     1  •  I        •   » 

Braintree     ministers  of  particular  sects  or  persuasions,  the  right  ques- 

UmoN.        jj^jj  being  that  of  appointing  any  clergyman. 

Peremptory  mandamus  awarded  {a), 

(a)  See  as  to  the  power  of  the  stonert,  AUttanefield  Incorporatitm, 
commissioners  under  section  46,  11  A.  &  £.  658;  <S.  C.  3  P.&D.  59. 
Reg,  V.   The  Poor  Law  Commis^ 

G. 


Wednuday,  B.  L.  HeWITT  V.  J.  HeWITT. 

January  ISth, 

After  dissolu-  COVENANT  on  a  deed  of  submission  to  arbitration  (&). 
nership  be-       The  plea  alleged  the  award  to  be  bad  for  not  deciding  all 

tween  A,  and  matters  in  diflference.  The  case  was  argued  on  demurrer 
B,  they  re-  .... 

ferred  all  mat-  to  the  replication  in  last  Michaelmas  term  (c),  by 
ters  in  differ- 
ence between 
them  to  arbi-  Crompion  for  the  defendant.     [The   argument,  which 

deed^of  sub-     turned  principally  upon  the  question  as  to  the  finality  of  the 

mission,  which  award,  is  fully  stated  in  the  ludement.! 
recited  that  '  "^  J      6  J 

B,  had  depo- 
sited with  C.         (^)  S®^  til®  pleadings  stated  in  (c)  Nov.  10  and  13,  before  Lord 
&  Co.  (bank-     the  judgment.                                       DenmanC.J,  Littledak,  William 
ers),  certain                                                                 ^n^  ColeHdge  Js. 
securities  for 
advances  to  B, 

as  surety  for  A.f  and  that  A,  being  indebted  to  C.  &  Co.  in  4000/.  B,  had  mortgaged  to 
them  securities  for  a  sum  not  exceeding  3000/ ;  there  was  a  proviso  that  if  the  arbitra- 
tors should  award  any  money  to  be  paid  by  B,  to  A.  they  should,  if  the  mortgage  were 
still  outstanding,  authorise  such  payment  to  be  made  to  C.  &  Co.  in  reduction  of  the 
mortgage  debts,  and  should  further  award  that  A,  should,  at  a  time  to  be  named  by 
the  arbitrators,  pay  in  to  C.  &  Co.  such  a  sum  as  would  be  sufficient  to  entitle  B.  to 
have  the  mortgage  discharged,  and  the  securities  de(K>sited  by  him  released.  The 
award  found  that  3221/.  was  due  from  B,  to  A,  and  that  the  mortgage  was  outstanding, 
and  ordered  B.  to  pay  that  sum  on  certain  days,  witli  liberty  to  pay  it  in  to  C.  &  Co. 
It  also  ordered  that  within  onu  iiionih  from  such  payment  A,  shoula  pay  in  to  C.  &  Co. 
"  such  a  sum  as  would  be  sufficient  to  entitle  B,  to  have  the  mortgage  discharged  and 
the  securities  deposited  by  him  released.*'    Held  bad  for  want  of  finality. 
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R.  V.  Richards,  for  the  plaintiff,  cited  Wharton  v.  Kiiig  (a) 
and  GoUghtly  v.  Jellicoe  (A). 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  judgment  as  follows  : 
— This  was  an  action  of  covenant  for  non-performance  of 
an  award,  the  pleadings  in  which  raised  substantially  the 
question  of  the  validity  of  the  award ;  and  it  will  be  neces- 
sary, therefore,  that  the  purpose  of  the  reference  and  the 
nature  of  the  award  should  be  explained.    It  appears,  then, 
by  the  deed  of  submission  of  the  28th  December,  1837, 
and  the  award  of  the  14th  February,  1839,  that,  previously 
thereto,  the  defendant  was  the  taker  of  lands,  &c.  in  the 
county  of  Coruwall,  productive  of  a  mineral  useful  for  cer- 
tain purposes  of  manufacture,  and  that,  about  the  year  1834 
or  1835,  the  defendant  admitted  the  plaintiff  into  partner- 
ship therein  for  2000/.;  and  further,  that,  by  agreement  of 
25th  January,  1836,  the  defendant,  having  obtained  letters- 
patent  for  the  manufacture  of  a  certain  substance  therein 
mentioned,  had  taken  the  plaintiff  into  partnership  as  therein 
specified,  and  that  they  did  accordingly  become  partners, 
though  no  articles  of  partnership  had  been  executed ;  and 
also  that  before  the  said  agreement  of  the  25th  January, 
1836,  the   parties  had  dealings  together;  and  that  shortly 
after  the  said  agreement,  the  defendant  had  deposited  with 
Cooke  &  Co.  bankers,  certain  securities  for  such  sums  as 
they  had  or  might  advance  to  defendant  as  surety  for  plain* 
tiff;  and  that,  plaintiff  being  indebted  to  them  in  about 
4000/.,  the   defendant  executed  an  assignment  of  certain 
securities  for  a  sum  not  exceeding  3000/. ;  and  further,  that 
the  said  parties  dissolved  partnership  on  the  15th  January, 
1837y  without  any  settlement  of  accounts  between  them 
then  or  before,  by  reason  whereof  they  had  agreed  to  refer 
all  matters  in  difference  to  the   three  arbitrators  therein 
named,  with  the  powers  and  in  the  manner  therein  speci- 
fied.    Then  comes  a  provision,  which  it  will  be  necessary 
to  state  with  more  particularity;  it  is  as  follows  : — ''  And  it 
(a)  2  B.  &  Ad.  528.  {h)  4  T.  R.  147,  d. 
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18  in  the  said  deed  of  submission  provided  that»  if  the  said 
arbitrators  should  award  auy  money  to  be  paid  to  the  plain- 
tiff by  the  defendant  at  any  day  therein  named,  the  said 
arbitrators  should  in  their  said  award  (if  the  said  mortgage 
to  the  said  bankers  should  be  still  outstanding)  authorise 
the  payment  thereof  to  the  said  bankers  in  reduction  of  th« 
said  mortgage  debts,  and  should  further  award  and  direct 
that  the  said  plaintiff  should,  at  a  time  to  be  then  named  by 
them,  pay  in  to  the  said  bankers  such  a  sum  of  money  is 
would  be  sufficient  to  entitle  the  said  defendant  to  have  the 
estate  comprised  in  the  said  mortgage  released,  and  his  tide 
deeds  and  guarantees,  given  to  the  said  bankers  by  way  of 
deposit,  restored  to  him/'  The  award  then  proceeded  to 
state  the  amount  of  debt  on  the  partnership  and  private 
accounts  from  the  defendant  to  the  plaintiff  to  be  3121/^ 
and  directed  the  payment  to  be  made  upon  certain  days 
and  times  to  the  plaintiff,  with  liberty  to  the  defendant  to 
make  such  payment  to  the  said  bankers  in  reduction  and 
towards  satisfaction  of  the  said  mortgage  debt.  And  then 
is  the  following  passage: — ''  And  we  do  also  order  and 
award  that  the  said  J2.  Z.  Hewitt  do  and  shall,  within  one 
calendar  month  from  the  day  whereon  the  said  J.  Herdtt 
shall  have  so  paid  and  satisfied  the  said  sum  of  3121/.  and 
interest  pay  unto  the  said  Sir  Tf^.  B.  Cooke  &c.''  (the  bankers), 
''such  a  sum  of  money  as  will  be  sufficient  to  entide 
the  said  J.  Hewitt  to  have  the  estates  comprised  in  the 
said  mortgage  released  therefrom,  and  all  his  title  deeds, 
guarantees  and  securities,  of  whatsoever  kind  or  nature, 
given  to  the  said  Sir  fV.  B,  Cooke**  &c.  "  by  way  of  depo- 
sit, restored  to  him.'*  The  other  directions  contained  in  the 
award  it  is  not  necessary  to  pursue  further,  or  to  detail  with 
greater  minuteness. 

The  pleadings  are  as  follows.  The  declaration  assigns  as  a 
breach  of  covenant  on  the  part  of  the  defendant  the  non-pay- 
ment of  the  sums  of  1000/.,  and  of  500/.  being- the  two  first  in- 
stalments directed  by  the  award  to  be  paid  by  the  defendant 
to  the  plaintiff.    The  plea,  after  setting  out  the  deed  of 


HILARY  TERM,  IV  VICT. 

submission  upon  oyer,  and  also  the  award  at  length,  states 
that  at  the  time  of  making  the  said  award  there  were,  and 
yet  are,  divers  assets  and  debts  other  than  the  said  lands, 
places,  takes,  patents  and  materials  in  the  said  award  men- 
tioned, belonging  to  the  said  partnership ;  and  that  the  said 
award  is  wholly  bad  and  void  in  law.  The  replication  al- 
leges that  no  assets  or  debts  other  than  the  said  lands  and 
places,  takes,  patents  and  materials  in  the  said  award  men- 
tioned, belonging  to  the  said  partnership,  were  at  any  time 
before  the  making  of  the  said  award  submitted  to  the  de- 
cision of  the  said  arbitrators,  nor  had  the  said  arbitrators,  at 
any  time  before  the  making  of  the  said  award,  notice  of  any 
assets  or  debts  other  than  the  said  lands,  places,  takes, 
patents  and  materials  in  the  said  award  mentioned,  belong- 
ing to  the  said  partnership.  To  this  replication  there  is  a 
demurrer  assigning  several  special  causes. 

The  main  question,  however,  discussed  in  the  argument 
and  now  for  our  decision,  is,  whether  the  said  award  upon 
the  face  of  it  be  good  in  point  of  law,  the  objection  being 
that  it  has  not  disposed  of  and  adjusted  all  matters  in  dif- 
ference between  the  parties,  and  therefore  is  not  finaL  It  is 
obvious,  from  the  terms  of  submission,  that  one  important 
object,  so  far  as  the  defendant  is  concerned,  was  to  release 
bim  from  the  engagements  into  which  he  had  entered  with 
Messrs.  Cooke  &  Co.  the  bankers,  and  to  procure  his  se- 
curities, which  he  had  deposited  with  them,  to  be  restored 
to  him.  This  is  apparent  from  the  provision  that,  if  any 
sum  should  be  awarded  to  be  paid  to  the  plaintiff,  it  might 
be  paid  by  the  defendant  to  the  bankers  in  reduction  of  the 
balance  due  upon  the  advances  made  by  them.  And,  if 
the  payment  of  the  whole  sum  awarded  to  the  plaintiff  must 
necessarily  have  had  the  effect  of  extinguishing  that  balance, 
it  might  perhaps  have  been  reasonably  contended  that  this 
purpose  of  the  reference  had  been  answered.  The  state  of 
that  account,  however,  and  the  sum  actually  due  to  the 
bankers  are  left  in  perfect  uncertainty.  That  the  sum  of 
4000/.  was  due  from  the  plaintiff  to  them  is  certain ;  but 
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how  much  more  may  have  been  advanced  by  them  in  addi- 
tion and  by  reason  of  the  securities  deposited  by  the  de- 
fendant does  not  appear.  That  there  was  some  addition 
there  is  every  reason  to  conclude,  as  it  is  stated  expressly 
that  the  said  securities  of  the  defendant  were  deposited  to 
cover  *'  such  sum  or  sums  of  money  as  the  said  bankers  bad 
then  advanced  or  might  thereafter  advance/'  There  seems 
to  be  no  reason  why  the  sum  actually  due  to  the  bankers  at 
the  time  of  making  the  award  might  not  have  been  precisely 
ascertained.  That,  however,  has  not  been  done  in  terms, 
nor  can  it  be  collected  from  any  thing  appearing  upon  the 
face  of  the  award.  A  new  and  distinct  inquiry  beyond  any- 
thing that  has  been  done  by  the  arbitrators  is  indispensable 
to  fix  the  sum  upon  the  payment  of  which  the  defendant 
would  be  released  from  his  obligation  and  obtain  the  return 
of  his  securities ;  for  which  purpose  the  plaintiff'  is  by  the 
terms  of  the  deed  of  submission,  after  payment  made  to 
himself  of  what  is  awarded  to  him,  to  pay  to  the  bankers 
what  is  necessary.  The  award  on  this  point  runs  thus : — 
the  plaintiff  shall  pay  such  a  sum  of  money  as  will  be  suf" 
Jicient  to  entitle  the  defendant;  as  by  the  extract  above  set 
forth  appears.  Suppose  now  that  the  defendant  had  com- 
plied with  all  the  terms  imposed  on  him  by  the  award,  but 
that  a  sum  was  still  due  to  the  bankers,  which  the  plaintiff 
ought  to  pay  in  order  to  release  the  securities,  but  refused 
to  do  so,  what  remedy  would  there  be  for  him  (the  de- 
fendant) upon  the  deed  of  submission  against  the  plaintiff 
for  not  paying  into  the  said  bankers  *'  such  a  sum  of  money 
as  will  be  sufficient  to  entitle"  him  to  regain  his  securities,  in 
the  terms  above  quoted  from  the  award  ?  For  want  of  suf- 
ficient distinctness  and  certainty  upon  this  point  there  would 
be  none :  the  investigation  of  all  the  accounts  anew  would 
become  absolutely  necessary ;  and  almost  every  point  that 
has  been  referred  to  the  final  decision  of  the  arbitrators 
must  be  again  made  matter  of  evidence  and  discussion  be- 
fore a  jury.  Wc  think  that  this  matter  was,  by  the  plain 
meaning  of  the  deed  of  submission,  a  matter  to  be  deter- 
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mined  conclusively  by  the  arbitrators,  and,  therefore,  that        1841. 
an  important  matter  in  difference  between  the  parties  has 
been  left  by  them  unsettled  and  undecided ;  or,  in  other 
words,  that  the  award  is  not  final.     The  consequence  is 
that  there  must  be  judgment  for  the  defendant. 

A»  Judgment  for  the  defendant* 


The  Queen  r.  Kendall,  Clerk. 

Rule  calling  on  the  Rev.  John  Kendall,  master  of  the  In  pursuance 
hospital,  called  the  Hospital  oi  Robert  Earl  of  Leicester,  13  £^.  the 

in  Warwick,   to   shew   cause   why  a   writ  of  mandamus  Earlof  Lei- 

.  ...     cester,  by 

should  not  issue  directed  to  him,  commanding  him  to  affix  deed,  founded 

an  eleemosy- 
oaiy  hospital,  and  made  it  a  corporation  by  the  name  of  the  *'  Master  and  Brethren  of 
the  Hospital  of,"  &c.  By  ordinances  for  the  constitution  and  government  of  it,  he  fixed 
the  number  of  the  brethren,  who  were  to  be  chosen  by  preference  from  poor  persons 
disabled  in  the  wars.  The  appointment  of  master  he  vested  in  his  heirs,  directing  them 
however  to  appoint,  if  fit,  the  vicar  of  a  neighbouring  church.  By  deed  he  gave  to  the 
master  and  brethren  to  hold  to  their  use  and  their  successors  for  ever  lands  and  posses- 
MOOS,  amongst  which  was  the  advowson  of  a  vicarage.  By  several  ordinances  he  vested 
the  eovernment  and  control  of  the  brethren  in  the  master. 

aeldj  that  the  master  had  no  veto  on  the  election  of  a  presentee  to  the  vicarage  by 
the  majority,  and  that  his  concurrence  was  not  necessary  to  the  validity  of  an  election 
by  the  majority. 

Qu^Brtf  whether,  if  that  had  been  made  necessary  by  the  founder,  such  a  provision 
would  not  have  been  void  by  stat.  33  Hen.  8,  c.  37,  he  nut  having  been  expressly  autho- 
rised by  the  stat.  Eliz,  to  make  such  a  term  in  the  deed  of  incorporation. 

A  writ  of  mandamus  stated  the  election  of  a  presentee  by  a  majority  of  the  brethren, 
and  commanded  the  master,  who  had  refused  to  affix  the  seal  to  an  appointment,  to  do 
so : — Held^  that  an  allegation  in  the  writ  was  sufficient  as  to  his  power  to  affix  the  seal, 
which  stated  that  he  had  the  custody  of  one  of  the  keys  of  the  chest  in  which  it  was 
kept,  and  had  positively  refused  to  affix  the  seal,  and  claimed  a  right  to  withhold  it. 

The  return  set  out  the  several  instruments  constituting  the  society,  to  lead  to  an 
inference  that  the  master  had  a  veto,  and  stated  as  a  fact,  that  the  master  had  always 
concurred  in  former  elections : — Held,  that  this  mode  of  setting  up  a  right  to  a  veto 
was  evasive,  argumentative  and  uncertain. 

Htldf  that  it  was  not  necessary  to  tender  to  the  master  a  deed  of  presentment  for 
sealing,  as  the  act  was  of  so  simple  a  nature  that  there  could  be  no  question  about  the 
terms  of  the  deed,  and  the  master  had  refused  to  seal  any  presentment. 

Heldf  that,  if  the  body  had  a  right  to  revoke  the  appointment,  such  revocation  was 
matter  of  return,  and  need  not  be  negatived  by  anticipation  in  the  writ. 

HMf  that  the  presentment  being  a  right  claimed  by  a  stranger,  the  decision  on  the 
claim  was  not  for  the  visitor. 

Htld  finally,  that  the  writ,  being  merely  to  affix  the  seal,  might  property  go  to  the 
master  alone. 

VOL.  lY.  R  R 
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or  cause  to  be  affixed  the  common  seal  of  the  master  and 
brethren  of  the  said  hospital   to  a  deed  of  presentadoo, 
presenting  the  Rev.  Joseph  AJiby  Morris^  clerk,  to  the 
vicarage    of  Hampton   in    Arden   with   Nuthurst,   in  the 
county  of  Warwick.     The  rule  was  obtained  on  affidavits 
that  the  said   vicarage  was  in  the  patronage  of  the  said 
hospital,  alleged   to  be  a  corporation ;  that  the  Rev.  Mr. 
Morris  had  been  duly  elected  to  be  presented  to  the  said 
vicarage  by  a  majority  of  the  corporation,  notwithstanding 
which  the  defendant  refused  to  affix  the  common  seal  to 
a  deed  of  presentation.     Besides  a  general  statement  of 
the  refusal  of  the  defendant  to  affix  the  seal  to  the  pre- 
sentation, there  was  the  following  specific  affidavit  of  the 
attorney  of  Mr.  Morris  of  his  refusal   to   do  so : — "  That 
on  the  l6th  day  of  November  instant  he  called   upon  the 
Rev.  John  Kendall,  the  master  of  the  said  hospital,  and 
saw  him  at  his  residence  in  the  said  hospital,  and  explained 
to  the  said  John  Kendall  that  deponent  had  called  for  the 
purpose  of  requiring  that  the  common  seal  of  the  master 
and  brethren  of  the  said  hospital  should  be  affixed  to  a 
presentation   to   the   vicarage   of  Hampton   in  Arden  in 
favour  of  the  Rev.  Mr.  Morris ;  and  the  said  Mr.  Kendall 
thereupon  stated  that  deponent  should  apply  to  Mr.  Greg" 
son,  meaning  thereby  the  said  Mr.  John  Gregson  of  Bed- 
ford-row; and  deponent  thereupon  explained  to  the  said 
John  Kendall  that  he  did  not  understand  that  Mr.  Gregum 
was   the   adviser   of  the   said    corporation,    and    the  said 
Mr.   Kendall  then   said,   addressing   deponent,  *  if  yoitr 
application  is  that  1  should  affix  the  seal  to  a  preseutatioo, 
I  shall  decline  to  do  anything  of  the  sort ;'  and  deponent 
then  replied,  *  my  application  is  that  you  should  affix  the 
seal  to  a  presentation  in  favour  of  the  Rev.  Mr.  Morris; 
and  probably  you  had  better  read  the  letter  which  I  have 
given  to  you,'  meaning  thereby  a  letter  which  deponent 
had  prepared  to  leave  for  the  said  John  Kendall  in  case 
deponent  should  not  have  been  able  to  see  the  said  John 
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Kendall  personally,  and  which  deponent  had  given  to  the 
said  John  Kendall  on  being  first  introduced  to  him. 

''That  without  waiting  to  read  the  said  letter  the  said 
Jakn  Kendall  replied  to  deponent,  '  then  I  decline  to  affix 
the  seal.' '' 

The  letter,  which  was  set  out  in  the  affidavit,  was  to 
request  the  defendant  to  affix  the  seal  to  the  presentation. 

The  principal  point  intended  to  be  raised  was,  that  the 
defeadtnt,  as  master,  had  a  veto  upon  the  choice  of  the 
presentee  by  the  majority  of  the  brethren. 
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Sir  F.  Pollock  and  Wightman  on  shewing  cause  (a) 
took  a  preliminary  objection.  The  affidavits  do  not  state 
Aat  a  deed  had  been  tendered  to  the  master  for  the  pur- 
pose of  receiving  the  seal.  It  will  be  said  on  the  other  side, 
that  the  refusal  of  the  defendant  amounted  to  a  dispensa- 
tioo  of  the  tender;  but  it  cannot  have  that  effect  here,  for 
at  the  utmost  a  refusal  is  not  evidence,  for  a  jury,  of  dis- 
peoMtion.  Such  an  inference  cannot  be  here  drawn. 
Who  was  to  prepare  the  deed — who  to  be  the  parties — 
could  not  be  known ;  there  was  no  deed  extant. 

Sir  W.  W.  FolleU,  with  whom  was  Cleasby,  contrs^. 
The  defendant  positively  refused  to  affix  the  seal  to  any 
ppeaentation.  It  is  clear  that  he  intended  to  refuse  on 
grounds  which  had  nothing  to  do  with  the  terms  of  the 
dted  of  presentation.  There  was  nothing  to  shew  that 
Mr«  Morrises  attorney  might  not  have  had  a  deed  in  his 
pocket. 

He  was  then  stopped  by  the  Court. 


Lord  Denman  C.  J. — The  Court  are  of  opinion  that 
the  rule  should  be  made  absolute.     It  is  not  necessary  to 

(•)  Oa  Monday,  11th  January,  before  Lord  Denman  C.  J.,  lAUledale, 

Alison  and  Coleridge  Js. 
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decide  the  point  made,  that  no  deed  was  tendered  on  the 
The  QuTca    ground  that  the  refusal  was  a  dispensation  of  the  tender  of 
V.  it;  it  may  be  decided  on  another  ground  not  pressed  at  the 

bar — that  the  act  of  presentation  was  so  simple^  that  there 
could  be  nothing  peculiar  about  it. 

If  an  improper  deed  should  be  tendered,  the  defendant 
will  not  be  in  contempt  for  refusing  to  execute  it. 

Rule  absolute. 

The  writ  of  mandamus  was  immediately  issued.  It  wai 
as  follows: — To  the  Rev.  John  Kendall,  master  of  the 
hospital  called  the  Hospital  of  Robert  Earl  of  Leicester 
in  Warwick,  greeting:  Whereas  we  have  been  given  to 
understand  and  be  informed  in  our  court  before  us  that 
the  vicarage  of  Hampton  in  Arden  with  Nuthurst,  in  the 
county  of  Warwick,  for  a  long  time  now  last  past  hath 
been  and  still  is  vacant,  and  that  it  doth  of  right  beloq^ 
unto  the  master  and  brethren  of  the  said  hospital  to  nomi- 
nate and  elect  a  fit  person  to  be  presented  to  the  said 
vicarage;  and  whereas  at  a  corporate  meeting  of  the 
master  and  brethren  of  the  said  hospital  duly  convened 
and  held  for  the  purpose  on  the  2d  day  of  October  last, 
the  Rev.  Joseph  Ashby  Morris,  clerk,  was  by  the  major 
part  of  the  said  master  and  brethren  duly  nominated  and 
elected  to  be  presented  to  the  said  vicarage,  and  in  pursu- 
ance of  such  nomination  and  election  the  said  Joseph 
Ashby  Morris  ought  to  have  had  a  presentation  sealed 
with  the  common  seal  of  the  master  and  brethren  of  the 
said  hospital,  that  he  may  be  thereupon  instituted  and 
inducted  into  the  said  vicarage:  and  whereas  we  have  fur- 
ther been  given  to  understand  and  be  informed  that  you  the 
said  John  Kendall,  by  virtue  of  your  office  of  master  of 
the  said  hospital,  having  the  custody  of  one  of  the  keys 
belonging  to  the  chest  wherein  the  common  seal  of  the 
master  and  brethren  of  the  said  hospital  is  kept,  and  well 
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knowing  the  premises  aforesaid,  and  that  the  said  vicarage         1841. 

ia  in  danger  of  lapsing,  have  absolutely  neglected  and  refused    ^^T^^ 

1      -11  J  1  1      i-  T    /*.  The  QuEBN 

and  still  do  neglect  and  refuse  to  put  and  affix,  or  cause  to  v. 

be  put  and  affixed,  the  common  seal  of  the  master  and  Kendall. 
brethren  of  the  said  hospital  to  a  presentation  for  present- 
ing the  said  Joseph  Ashby  Morris  to  the  said  vicarage, 
although  you  have  been  duly  required  on  behalf  of  the 
•aid  Joseph  Ashby  Morris  so  to  do,  in  contempt  of  us, 
inlireaeh  of  your  duty  as  such  master  of  the  said  hospital, 
and  to  the  great  damage  and  grievance  of  the  said  Joseph 
Jiihby  Morris,  as  we  have  been  informed  by  his  complaint 
Bade  to  us  in  this  behalf;  we,  therefore,  being  willing  that 
doe  and  speedy  justice  should  be  done  to  the  said  Joseph 
AMn/  Morris  in  this  respect  as  it  is  reasonable,  do  com- 
Btnd  you  the  said  John  Kendall,  as  such  master  of  the  said 
hospital,  firmly  injoining  you,  that  immediately  after  the 
receipt  of  this  our  writ  you  do  without  delay  put  and  affix 
m  cause  or  permit  to  be  put  and  affixed  the  common  seal 
of  the  master  and  brethren  of  the  said  hospital  to  a  pre- 
aentation  for  presenting  the  said  Joseph  Ashby  Morris, 
derk,  to  the  said  vicarage  of  Hampton  in  Arden  with 
Nothurst,  pursuant  to  such  nomination  and  election  as 
aforesaid,  that  he  the  said  Joseph  Ashby  Morris  may  be 
thereupon  instituted  and  inducted  into  the  said  vicarage, 
or  that  you  shew  us  cause  to  the  contrary  thereof;  and 
bow  you  shall  have  executed  this  our  writ  make  known  to 
OS  at  Westminster  on  Saturday  the  2dd  day  of  January 
inatant,  then  returning  to  us  this  our  said  writ,  and  this 
joa  are  not  to  omit.  Witness,  Thomas  Lord  Denman,  at 
Westminster,  the  1 1th  day  of  January,  in  the  fourth  year  of 
our  reign. 

The  defendant  returned  that  the  said  hospital  was 
fbonded  under  the  authority  of  an  act  of  parliament, 
IS  JS/iz.,  intituled  ''An  Act  to  licence  the  Earl  of  Leices* 
ter  to  found  an  Hospital,"  by  which  it  was  enacted,  that 
he  and  his  beirs;  executors.  See.  should  have  full  power 
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and  lawful  authority  to  erect,  found  and  establish  a  hos- 
pital or  maison  Dieu  within  the  said  town  of  Warwick  or  in 
Kenilworth,  at  his  choice,  ^  for  the  finding  sustentation  tad 
relief  of  poor,  needy  and  impotent  people,  to  have  a  oonti- 
nuance  for  ever,  and  that  the  same  hospital  or  maison  Dies 
so  founded  should  be  incorporated  and  have  a  perpetml 
succession  for  ever,  in  fact,  deed  and  name  of  such  bead 
member  and  members  of  poor,  needy  and  impotent  people 
as  shall  be  appointed,  assigned,  limited  or  named  by  the 
said  earl,  his  heirs,  executors  or  assigns  under  his  or  tbdr 
hands  and  seals ;  and  further,  that  the  same  hospital  aod 
maison  Dieu  should  be  named  and  called  by  such  name  ai 
the  said  earl,  his  heirs,  &c.  should  so  limit,  assign  tad 
appoint;  and  the  same  hospital  or  maison  Dieu  being  so 
incorporated  and  named,  should  by  the  name  of  the  incor- 
poration thereof  have  full  power,  authority  and  lawfal 
capacity  and  ability  to  purchase,  take,  hold,  receive,  eajoj 
and  have  to  them  and  to  their  successors  for  ever,  manon, 
lands,  tenements  and  hereditaments  set,  lying  and  being 
within  any  county,  &c.,  so  that  the  same  exceed  not  th« 
yearly  value  of  200/.  above  all  charges  and  reprises;  and 
further,  that  the  same  hospital  or  maison  Dieu  being  lo 
incorporated,  founded  and  named,  shall  have  full  power 
and  lawful  authority  by  the  true  name  of  the  incorporation 
thereof  to  sue  and  to  be  sued,  implead  and  to  be  inn 
pleaded,  to  answer  and  to  be  answered  unto,  in  all  manner 
of  courts  that  then  were  or  thereafter  should  be  within 
this  realm,  as  well  temporal  or  spiritual,  in  all  manner  of 
suits  whatsoever  tliey  might  or  should  be ;  and  that  the 
same  hospital  or  maison  Dieu  should  have  and  enjoy  for 
ever  such  a  common  seal  or  seals  as  by  the  said  earl,&c 
should  be  in  writing  under  his  or  their  hand  and  seal,  &c 
aforesaid  named  or  appointed,  whereby  the  head  of  the 
same  incorporation,  with  the  members  thereof,  should  and 
might  seal  any  manner  of  instrument  touching  the  saoie 
incorporation,  and  the  lands,  tenements  and  other  things 
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thereunto  belonging,  or  in  anywise  touching  or  concerning         1841. 
the  same;  and  further,  snould  be  ruled,  ordered,  directed    -«    q 
and  visited  by  such  person  or  persons  as  should  be  nomi-  v. 

Dated,  assigned  or  appointed  thereunto  by  the  said  earl  and      Kbmdall. 
according  to  such  rules,  statutes  and  ordinances  as  should 
be  set  forth,  made,  devised  and  established  by  the  said  earl, 
or  by  his  heirs  or  assigns,  in  writing  under  his  or  their  hand 
and  seal,  any  law,  statnte,  custom,  usage  or  other  thing 
whatsoever  to  the  contrary  in  anywise  notwithstanding.'* 
Tlie  return  then  set  out  a  deed  of  incorporation  of  the 
hospital  by  the  said  earl  in  the  28  Eliz.,  which  pursued 
the  powers  given  by  the  statute.     The  deed  declared  it  to 
be  established  ''for  the  finding,  sustentation  and  relief  of 
poor,  needy  and  impotent  men,  and  especially  of  such  as 
sfaonld  be  thereafter  wounded,  maimed  or  hurt  in  the  wars 
in  the  service  of  her  majesty  ;**  that  it  should  *'  consist  of 
one  master  and  twelve  poor  brethren."    The  first  master 
was  appointed,  and   the   appointment  of  future  masters 
declared  to  be  in  the  earl,  his  heirs,  or,  in  default  of  ap- 
pointment within  three  months,  then  to  be  in  the  Bishop 
of  Worcester  for  the   time   being,  and  the  recorders  of 
Warwick  and  Coventry,  or  any  two  of  them.    The  poor 
brethren  were  to  be  appointed  in  like  manner.    **  And,  fur* 
tfaer,  the  said  earl  did  thereby,  and  by  the  authority  afore- 
iftid,  ordain,  will  and  appoint,  that  the  same  master  and 
brethren,  and  their  successors,  should  for  ever  thereafter 
be  and  continue  in  deed,  fact  and  name  a  body  corporate 
and  politic  of  itself  for  ever,  by  the  name  of  '  Master  and 
Brethren  of  the   Hospital  of  Robert  Earl  of  Leicester, 
in  Warwick/  with   perpetual  succession,  power  to  hold 
lands,  &c.,  and  power  to  sue  and  be  sued  in  the  corporate 
name ;  '  and  the  said  master  and  brethren  and  the  corpo- 
ration aforesaid,  and  the  lands,  tenements  and  heredita- 
ments thereof  should  be  for  ever  thereafter  ruled,  governed, 
ordered  and  directed  according  to  such  rules,  statutes  and 
ordinances  as  were  to  these  presents  annexed,  or  at  any 
time   thereafter  should  be  set  forth,  made,  devised  and 
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1841.         established  by  tlie  said  earl  by  writing  or  writings  under  his 
band  and  seal/' 

The  return  then  set  out  the  ordinances  made  by  the 
Kendall,     said  earl  (a). 

The  ordinances  were  to  the  following  effect: — 

1.  The  master  and  his  qualities: — He  was  to  be  an 
ordinary  preacher  of  God's  word,  liable  to  be  deprived  by 
the  visitors  if  he  were  not,  or  if  of  evil  life,  &c. 

2.  Vicar  of  St.  Mary's : — The  ordinance  reciting  that  it 
was  a  small  vicarage  annexed  the  mastership  to  the  vicar- 
age, the  vicar  being  a  fit  person. 

3.  Oath  of  the  master  for  the  supremacy. 

4.  Oath  of  the  master  for  the  government  of  the  house: 
— It  was  not  to  defraud  the  poor  brethren,  &c.,  and  to 
keep  the  statutes. 

5.  Magistri  sede  vacante  : — In  such  case  vicar  to  be  act- 
ing master. 

6.  Oath  of  the  brethren : — ^They  were  to  swear  to  be 
'*  obedient  to  the  master  in  all  lawful  and  honest  things 
not  contrary  to  the  statute." 

7*  The  number  of  the  poor  and  their  qualities  : — 
They  were  to  be  twelve  in  number,  poor  and  impotent 
persons,  not  having  of  their  own  to  relieve  themselves,  as 
should  thereafter  be  maimed  or  hurt  in  the  wars,  and 
especially  such  as  should  be  under  the  conduct  or  leading 
of  the  earl  or  his  heirs  or  their  servants  and  tenants  were 
to  have  the  preference. 

In  default  of  military  cripples,  other  poor  persons  might 
be  appointed. 

12.  Repair  to  church  by  the  brethren : — Absence  from 
church  made  the  offender  liable  to  a  fine  of  sixpence. 
They  were  to  go  to  church  "  decently  in  their  liveries." 

A  heretic,  notorious  blasphemer,  drunkard  or  quarrel- 
ler,  for  the  first  offence  was  to  be  sharply  reprehended, 
for  the  second  to  be  removed  from  his  commons  for  fifteen 

(a)   By  Stat.  53  Geo.  3,  some      poration  that  did  not  afiect  this 
powers  were  conferred  on  the  cor-      question. 
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days,  or  to  lose  fifteen  days'  allowance ;  in  which  timei  if        t84l. 

he  make  his  humble   suit  to   the  master,  and  reconcile 

himself  to  his  brethren,   shewing  himself  penitent  for  his 

evil  example,  then  to   be  again    received  by  the   special      Kendall. 

assent  of  the  master  and  most  part  of  the  brethren,  or 

else  to  be  removed  for  ever;  and  for  the  third  fault  to  be 

ipso  facto  disabled  to  be  a  brother^    and    deprived  for 

ever. 

15.  Behaviour  of  the  brethren  to  the  master  : — If  a 
brother  should  behave  himself  "  stubbornly,  disobediently 
and  contemptuously,  or  in  any  respect  disorderly  towards 
the  master  for  the  time  being  in  check,  taunt  or  slander, 
he  is  to  be  punished  as  in  the  last  article  for  every  several 
offence.'' 

No  brother  to  lodge  out  of  the  house  without  leave  of 
the  master,  go  into  the  town  without  his  livery,  ride  forth 
out  of  the  town  without  special  leave  of  the  master,  or 
without  like  leave  keep  a  dog  or  hawk  in  the  hospital. 

22.  Laundresses : — *^  That  no  brother  take  any  woman 
to  serve  or  tend  upon  him  in  his  chamber  without  special 
licence  of  the  master,  nor  any  with  such  licence  under  the 
age  of  three  score  years,  unless  she  should  be  his  wife, 
mother,  sister  or  daughter." 

£2.  Not  to  marry  without  special  consent  of  the  master. 

27.  Not  to  break  hedges  or  steal  the  wood  thereof,  or 
beg;  first  offence,  penalty  eighteen  pence;  second,  six  shil- 
lings; third,  expulsion. 

28.  No  brother  to  give  any  railing  words  or  uncharitable 
speech  to  the  master,  or  to  any  of  the  brethren ;  for  every 
such  offence  against  the  master  three  shillings,  and  against 
a  brother  sixpence. 

31.  The  master  to  be  resident  in  the  hospital,  and  not 
to  be  absent  above  a  week  at  a  time  without  leave  of  the 
bishop,  8cc. 

32.  Visitors : — The  Bishop  of  Worcester,  the  Dean  of 
Worcester  and  the  Archdeacon  of  Worcester  were  made 
visitors  **  to  punish  and  reform  all  abuses  and  offences  to  be 
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oommitted  or  done  by  the  said  master  and  brethren  or  any 
of  them,  and  to  see  these  ordinances  duly  executed." 

34.  Order  of  the  lands: — ^The  "master  and  brethren" 
were  restricted  to  a  term  not  exceeding  twenty  years  for 
leases. 

The  return  then  stated,  that  the  said  earl  by  deed  of  the 
30th  November,  1585,  did  give,  grant  and  con6rm  unto 
the  master  and  brethren  of  the  said  hospital  the  advowson 
of  the  said  vicarage,  *'  to  hold  the  same  unto  and  to  the 
use  of  the  said  master  and  brethren,  and  their  successors 
for  ever." 

That  the  said  master  and  brethren  have  ever  since  been 
and  now  are  the  true  and  lawful  patrons  of  the  said 
vicarage,  and  have  from  time  to  time  presented  to  the  same 
by  writing  under  their  common  seal. 

That  such  presentations  and  elections  in  respect  thereof 
have  been  from  time  to  time  made  by  the  said  master  for 
the  time  being  and  the  said  brethren,  or  the  major  part  of 
the  said  brethren,  that  is  to  say,  by  the  concurrent  voice  or 
consent  of  the  said  master  and  the  said  brethren,  or  the 
major  part  of  the  said  brethren  present  at  a  meeting  duly 
assembled  for  that  purpose,  and  that  no  such  presentation 
has  been  made  with  such  consent  and  concurrence  of  the 
master,  and  that  whenever  the  master  for  the  time  being 
has  refused  such  consent  to  or  concurrence  in  the  nomina- 
tion and  election  of  any  person  for  such  presentation,  the 
said  master  has  also  as  of  right  refused  to  affix  the  com- 
mon seal  of  the  master  and  brethren  of  the  said  hospital, 
or  to  cause  or  permit  the  same  to  be  affixed  to  the  presen- 
tation of  the  person  nominated  and  elected  by  the  said 
brethren,  or  the  major  part  of  them,  without  such  consent 
and  concurrence  of  the  said  master,  and  that  no  such 
person  has  ever  been  presented  to  this  vicarage  by  the 
nomination  and  election  by  the  said  brethren,  or  the  major 
part  of  them,  without  such  consent  and  concurrence  of  the 
said  master. 

The  return  then  proceeded  to  state  that  Henry  Thicknau 
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Woodmgiomj  the  last  incambent  of  the  said  vicarage  of        1841. 
Hampton  in  Arden  with  Nuthurst,  departed  this  life  on  the    r^TiCT^ 
28th  day  of  August,  in  the  seventh  of  our  Lord  1840.  v. 

That  on  the  «d  day  of  October,  1840,  the  said  master     K«»iiali- 
directed  the  stewards  of  the  said  hospital  to  summon  the 
brethren  to  a  meeting  to  be  holden  in  the  prayer-hall  of  the 
said  hospital. 

That  the  brethren  of  the  said  hospital  were  then  and  still 
are  twelve  in  number,  aud  that  on  such  summons  all  the 
Imethren  of  the  said  hospital  attended,  except  Thomas 
Hayt,  and  that  I,  the  said  master,  on  meeting  the  said 
eleven  brethren  assembled  in  the  said  prayer-hall«  asked 
each  of  the  said  brethren  whom  he  desired  to  present  to 
the  said  vicarage*  and  that  nine  of  the  said  brethren  then 
present,  that  is  to  say,  John  Morrit  the  elder*  William 
SiekardSf  William  Manton  the  younger,  William  Maniom 
the  elder.  Ham  Smallwood,  John  Crowe,  Thoma$  Webb, 
WilMam  Newman,  and  William  Arnold  severally  answered, 
Mr.  Morris  of  Myton,  meaning  thereby  the  Rev.  Joseph 
Ashby  Morris,  mentioned  in  the  writ,  to  which  this  sche- 
dule is  annexed,  and  the  other  two  brethren  present,  that  is 
to  say,  John  Morris  the  younger,  and  John  Burton  respec- 
tively answered  Mr.  Carles  of  the  High  Chureh. 

And  I  the  said  master  did  then,  immediately,  in  the  pre- 
sence and  hearing  of  the  said  brethren  so  assembled  as 
aforesaid,  refuse  to  consent  to  or  concur  in  the  nomination 
or  election  of  the  said  Joseph  Ashby  Morris  for  the  said 
presentation,  or  in  presenting  the  said  Joseph  Ashby  Morris 
to  the  said  vicarage,  but  on  the  contrary  thereof  I  then 
eihorted  the  said  brethren  to  further  consider  the  matter, 
sp  that  the  said  vicarage  might  be  presented  to  at  a  future 
meeting  by  me  the  said  master  and  the  said  brethren,  and 
declared  that  I  would  not  join  or  concur  in  presenting  the 
said  Joseph  Ashby  Morris. 

And  I  the  said  master  having  caused  an  entry  of  the 
proceedings  at  the  said  meeting  to  be  made  in  the  act 
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1841.        book  of  the  said  hospital,  wherein  the  solemn  acts  and 

^"^^'^^      proceedings  of  the  said  hospital  and  corporation  are  for- 

9.  nially  recorded  and  set  down,  and  to  be  read  over  to  the 

Kendall,     g^jj  eleven  brethren,  and  signed  by  the  stewards  of  the  said 

hospital,  and  having  also  myself  signed  the  same,  did  then 

declare  the  said  meeting  to  be  dissolved. 

And  I  further  certify  and  return  that  no  proposition  for 
nominating!  electing,  or  presenting  the  said  Joseph  AMnf 
Morris,  or  any  other  person,  to  the  said  vicarage  was  at 
that  meeting,  or  any  other  meeting,  put  to  the  vote,  nor 
was  any  corporate  act  or  resolution  come  to  at  the  said 
meeting,  or  any  other  meeting  of  the  said  corporate  body, 
for  nominating,  electing,  or  presenting  the  said  Joseph 
Ashby  Morris  or  any  other  person  to  the  said  vicarage,  nor 
hath  any  such  corporate  act  or  resolution  since  been  come 
to,  nor  was  it  at  the  said  meeting,  or  at  any  other  meeting 
of  the  said  master  and  brethren,  proposed  and  determined 
by  a  majority  of  the  said  master  and  brethren  that' the  said 
Joseph  Ashby  Morris  should  be  nominated,  elected,  or 
presented  to  the  said  vicarage,  or  that  the  corporation  seal 
should  be  put  to  any  instrument  of  presentation  for  the 
purpose  of  carrying  any  such  proposition  or  determination 
into  effect,  nor  was  any  deed  or  instrument  of  presentation 
whatever  to  the  said  vicarage  tendered  or  offered  to  me  for 
signature  or  sealing,  or  in  any  way  produced  to  me  at  the 
said  meeting,  or  at  any  time  before  the  date,  teste,  and 
issuing  of  the  said  writ  to  which  this  schedule  is  annexed. 

And  I  the  said  John  Kendall  do  further  humbly  certify 
and  return  that  I  have  not  been  directed  or  required  by  the 
said  visitors  of  the  said  hospital  or  any  of  them  to  affix  the 
said  seal  to  any  presentation  whatever  to  the  said  vicarage, 
and  that  no  complaint,  appeal,  or  reference  touching  the 
presentation  to  the  said  vicarage,  or  any  the  matters 
aforesaid,  has  been  made  to  the  said  visitors  of  the  said 
hospital  or  to  any  or  either  of  them. 

And,  for  the  causes  above  alleged,  I  cannot  put  or  affix. 
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or  cause  or  permit  to  be  put  or  affixed,  the  commou  seal 
of  the  roaster  and  brethren  of  the  said  hospital  to  a  pre- 
sentation of  the  said  Joseph  Ashby  Morris  to  the  said 
vicarage  of  Hampton  in  Arden  with  Nuthurst,  as  I  am 
commanded  by  the  said  writ 
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Sir  W.  W.  Folkttf  with  whom  was  Cleasby,  obtained  a 
rule  to  quash  the  return  for  insufficiency. 

Sir  jP.  Pollock  and  Wighiman  (Thursday,  January  28th) 
appeared  to  shew  cause,  but  the  Court  intimated  that  the 
argument  might  be  more  conveniently  heard  on  a  concilium, 
and  that  to  prevent  a  lapse  of  the  presentation  it  should  be 
heard  on  the  Wednesday  following. 

It  was  accordingly  argued  on  a  concilium  at  the  sittings 
after  this  term,  on  Wednesday,  February  3  (a). 

Sir  W.  W,  Follett  for  the  prosecutor.  This  return  is 
bad.  It  is  evasive  and  argumentative.  It  professes  to 
raise  three  points. 

I.  That  the  master  has  a  veto  in  the  appointment.  If 
that  is  the  answer,  it  ought  to  be  distinctly  so  returned, 
that  if  it  be  not  true  the  presentee  may  have  an  action 
for  a  false  return.  It  does  not  state  any  distinct  fact  either 
by  way  of  return  or  answer.  It  would  be  impossible  to 
bring  an  action  after  such  a  return  as  this,  which  presents  a 
mass  of  facts  and  leaves  the  inference  from  them  to  be  drawn 
by  the  Court.  Three  suggestions  of  fact  are  made  in  the 
writ: — i.  That  there  is  a  vacancy.  2.  That  the  present- 
ment is  in  the  master  and  brethren.  ^.  That  Mr.  Morris 
was  by  the  major  part  of  the  master  and  brethren  duly 
presented  to  the  vicarage.  Bac.  Abr.  {b)  collects  the  au- 
thorities. It  is  there  said,  '^  As  every  mandamus  issues 
upon  a  supposal  of  some  breach  and  disobedience  of  the 


(a)  Before  Lord  Denman  C.  J., 
LUtUdale  aad  Patteson  Js. 


(6)  Mandamus  (I).   What  shall 
be  a  good  return. 
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law,  or  neglect  of  duty  in  the  person  to  whom  it  is  directed, 
the  return  thereto  must  be  certain  to  every  respect;  and 
therefore  it  is  said  not  to  be  sufficient  to  offer  such  matter 
as  a  person  may  falsify  in  an  action,  but  also  such  matter 
must  be  alleged  that  the  Court  may  be  able  to  judge  of  it 
and  determine,  whether  the  party's  conduct  be  agreeable 
to  law  or  not"     Here  nothing  is  presented  to  the  Court 
but  evidence  from  which  they  are  called  upon  to  infer  both 
the  fact  and  the  law.     Rex  v.  Mayor  of  Abifigdon  (a)  is  a 
direct  authority  that  the  retom  ought  to  directly  traverse 
the  point  of  the  writ,  and  not  do  so  only  by  inferenee. 
In  Reg.  v.  The  Mayor  of  Norwich  {b),  to  a  mandamus  to 
admit  an  alderman  of  Norwich,  the  return  stated  an  elec- 
tion by  the  ward,  and  a  rejection  by  the  mayor  and  alder- 
men for  want  of  qualification,  and  '*  because  the  prosecutor 
was  turbulent  and  factious,  and  procured  his  election  by 
bribery ;  et  quod  non  fuit  electus."    The  return  was  held 
bad,  for  "  first  they  admit  an  election  and  avoid,  and  yet  at 
last  they  return,  there  was  no  election  at  all."     So  here 
they  admit  an  election  by  the  brethren,  and  do  not  set  op 
anything  to  avoid  it.     The  same  principles  are  assumed  io 
Rex  V.  Mayor  of  York  (c).  Rex  v.  Mayor  of  Ilchester  (d). 
An  election  by  a  majority  of  the  brethren  was  sufficient 
It  was  not  necessary  that  the  master  should  concur.  *'  Witb 
respect  to  the  head  of  the  corporation,  there  was  this  dif- 
ference  between  a  corporation   aggregate  of  one  persoa 
capable,  and  many  incapable,  and  a  corporation  aggregate 
of  many  persons  capable,  that  in  the  former,  as  in  the  case 
of  abbot  and  convent,  there  must  have  been  the  concur- 
rence of  the  major  part,  and  of  the  head  beside,  because 
the  abbot  only  acted  with  the  consent  of  the  major  part  of 
the  rest ;  but  in  the  latter,  as  in  the  case  of  master  and 
fellows,  or  mayor  and  commonalty,  the  head  is  but  a  mem« 
her  of  the  acting  part  in  the  same  manner  as  any  other 


(a)  1  Ld.  Raym.  659. 
(6)  2  Saik.  436. 


(c)  5  T.  R.  66. 

(d)  4  D.  ft  B.  3d(K 
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individoal ;  and,  therefore,  without  a  particular  usage^  or         1841. 

the   express   provision   of  a   charter,   he   has   no  casting 

voice  (a)."  Blachtofie  lays  it  down  to  be  incident  to  aggre-  ^ 

gate  corporations,  **  that  the  act  of  the  major  part  is  the     """>a"- 

act  of  the  whole/'     In  Hascard  v.  Somany  (6),  where  the 

presentation  of  the  parsonage  of  Haseley  was  in  the  dean 

and  canons  of  Windsor,  it  was  held,  ^  that  primi  facie  in 

all  acts  done  by  a  corporation,  the  major  number  must 

biod  the  lesser,  or  else  differences  could  never  be  deter- 

mioed.''     The  case  of  Rex  v.  Dr.  fVindham  (c)  is  directly 

in  point.    There  the  word«  of  the  statute  were  ''Hoc 

etiani  yoIo,  ut  soliicitudine  cautum  sit,  ut  nihil  sigilletur, 

quod  non  per  gardianum  et  majorem   partem  sociorum 

mature  deliberatum  concordatur,  et  per  eosdem  compro- 

batur.'^    Lord  Mansfield  was  clearly  of  opinion  that  these 

words  did  not  give  the  warden  the  negative.     The  case 

of  Queen's  College,  Cambridge  (d),  is   relied  on  by  the 

defendant,  but  it  is  quite  distinguishable  from  this.     An 

examination  there  of  the  language  of  the  statutes  of  the 

college  was  considered  by  Lord  LyndhurH  to  shew  that  the 

phrase,  ''  prsesidens  et  major  pars  sociorum  tam  praesen- 

tium  quam  absentium,''  referred  to  the  individuals  by  whom 

the  election  was  to  be  made,  and  not  to  the  body  by  whom 

the  election  was  to  be  made.     Here  it  is  clear  that  the 

expression  *'  master  and  brethren"  refers  to  the  body  which 

constitutes  the  corporation.     The  lands  of  the  corporation 

are  so  held  by  them,  and  there  is  nothing  in  the  ordinances 

to  shew  that  this  advowson  was  held  by  them  by  a  different 

tenure  to  that  by  which  they  held  their  other  property. 

2.  It  is  clear  that  this  being  a  dispute  with  a  stranger 
was  not  a  case  for  the  visitor.  Rex  v.  Windham  (e);  Rex  v. 
Vice'-ChanceUor  of  Cambridge  {f). 

3.  The  objection  that  there  was  no  deed  of  presentation 
was  disposed  of  on  the  motion. 

(a)  Bac.  Abr.  Corporation  £.7.         (d)  S  Russell,  64. 
(6)  1  Freem.  504.  (e)  1  Cowp.  37T. 

(c)  CJowp.  379.  (/)  3  Burr.  1647. 
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Wightman  for  the  defendant.  The  principal  point  in- 
tended to  be  raised  by  this  return  is  whether  the  master 
has  a  veto.  It  is  not  contended  that  the  master  alone  can 
Kendall.  ^^^^  {^^  ^]^^^  neither  the  master  alone  nor  the  brethren  alone 
can  act:  bat  that  both  must  concur,  as  it  was  held  the  head 
and  body  must  do  in  a  similar  case :  Queen's  College^  Cmi^ 
bridge  (a).  The  return  is  sufficient  in  point  of  form ;  it 
shews  that  according  to  the  constitution  of  this  society  the 
concurrence  of  the  master  was  necessary  to  a  legal  pre8eD^ 
ment  of  this  benefice.  ''  In  order  to  support  a  return  to 
a  mandamus  it  is  not  necessary  that  every  part  of  the  return 
should  be  good"  (6).  All  the  reasons  of  convenience  are 
in  favour  of  requiring  the  concurrence  of  the  master.  It 
is  clear  that  this  society  was  of  a  purely  eleemosynary 
nature,  and  it  could  never  have  been  intended  that  the  class 
of  persons,  whom  it  was  thought  necessary  by  the  founder 
to  restrain  by  express  ordinance  from  begging  and  break- 
ing  hedges,  should  be  intrusted,  without  any  check,  with  the 
patronage  of  presenting  to  a  valuable  living.  The  tliirtj- 
first  ordinance,  requiring  the  constant  presence  of  the  master 
in  the  hospital,  shews  the  intention  of  the  founder  to  be 
that  the  brethren  should  at  all  times  be  subject  to  his  dis* 
cretion  and  government.  The  case  of  the  Queen*s  Col* 
lege,  Cambridge,  was  an  authority  that  the  intention  of  the 
founder,  as  collected  from  all  the  institutions  of  the  society, 
must  have  efi^ect.  This  is  a  stronger  case,  the  master  is 
not  chosen  by  the  hospital,  but  a  diflferent  person  al together, 
and  necessarily  not  previously  connected  with  the  society. 
But,  whatever  the  merits  of  this  question,  it  was  one  be- 
tween the  bodv  and  the  head,  which  it  was  therefore  for  the 
visitor  to  decide.  If  the  prosecutor  has  a  right  to  a  deed 
of  presentment,  this  mandamus  is  informal,  for  it  ought  to 
be  directed  to  the  corporation,  and  not  to  the  master  alone, 
who,  according  to  the  suggestion  of  this  writ,  is  merely  a 

(a)  5  Russell,  66.  (b)  Per  Lord  Kcf^n  in  JR.  t. 

Anhbiihop  of  York,  6  T.  E.  493. 
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|}art  of  it.     The  writ  does  not  even  say  directly  that  the 
master  has  the  custody  of  the  seal. 

Sir  IV.  W.  FolUit  in  reply.  If  the  writ  is  objectionable, 
an  application  ought  to  have  been  made  to  quash  it.  The 
objection  comes  too  late  after  a  return ;  Rex  v.  Mayor 
of  York  (a). 

The  proposition  is  now  abandoned  that  the  master  has 
the  sole  disposal  of  this  patronage ;  but  it  is  said  his  con- 
currence is  necessary.  But,  even  if  the  ordinances  were 
intended  to  give  a  power  to  the  master  to  prevent  the  act 
of  the  majority  taking  effect,  such  ordinances  are  void  to  that 
extent  by  the  stat.  33  lien.  S,  c.  27.  Of  that  statute  Dr. 
Burn{b)  says,  "  the  act  seemelh  to  be  expressed  in  terms 
somewhat  inaccurate  and  confused  ;  but  the  manifest  in- 
tention is  to  establish  the  rule  of  the  common  law^  that  a 
majority  of  the  body  corporate  should  bind  the  rest.  In 
some  parts  of  the  act  the  dean  seemeth  to  be  contradis- 
tinguished from  the  chapter ;  so  as  that  the  negative  of 
the  inferior  number  of  the  chapter  only,  exclusive  of  the 
dean,  was  hereby  intended  to  be  taken  away;  but  the 
other  parts  of  the  act  seem  to  explain  this,  expressing  that 
all  local  statutes,  whereby  the  grant,  lease,  or  election  of 
such  corporation  should  be  anywise  hiudered  by  any  one, 
or  more,  being  the  lesser  number  of  such  corporation,  con- 
trary to  the  course  of  the  common  law,  shall  be  void.  And 
it  is  certain  the  dean  is  one,  and  but  one  member  of  the 
body  corporate."  He  refers  to  a  case  of  Rex  v.  Dr. 
Blatid,  14  G.  2y  in  which  all  the  points  mooted  in  this 
case  were  made,  but  the  mandamus  issued,  and  the  case 
appears  to  have  gone  no  further.  In  that  case  the  man^ 
damus  went  to  the  head  personally.  He  also  refers  to 
another  case  arising  in  \7G\.  Here  the  mandamus  is  to 
affix  the  seal,  not  to  make  election;  that  has  been  done,  and 
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(a)  5  T.  R.  GO.     This  doclriiie      of  Newburi/,  1  G.  &  D.  388  &c. 
ii  ovef-rttled,  at  all  events  ns  to  (6)  Ecc.  Law,  vol.  ii.  lit. 

matters  of  substance,  R,  v.  Mayor 
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there  is  uo  power  to  revoke  the  determination,  or,  even  if 
there  were,  that  is  not  to  be  presumed ;  it  would  be  matter 
to  be  returned. 

Wighiman,  as  to  the  effect  of  the  statute,  cited  1  BL 
Com.  478,  that  '^  this  statute  extends  not  to  any  negative 
or  necessary  voice  given  by  the  founder  to  the  head  of  anj 
such  society"  (a) ;  and  Kyd  on  Corporations,  3 11,  io  which 
the  same  opinion  is  expressed.  He  also  referred  to  Rogen 
V.  Holled  (6)  as  an  authority  that  a  presentation  might  be 
revoked  before  institution. 

Cur.  adv,  vuU» 

Lord  Denman  C.  J.,  at  the  sittings  after  this  term,  de- 
livered the  judgment  of  the  Court  as  follows. — To  the 
writ  in  this  case,  commanding  the  master  of  the  Earl 
of  Leicester's  Hospital  at  Warwick  to  affix  the  corpora- 
tion seal  to  a  presentation  to  the  living  of  Hampton  in 
Ardlen,  in  pursuance  of  a  resolution  of  a  majority  to  pre- 
sent the  Rev.  Mr.  Morris,  the  prosecutor,  a  return  has 
been  made,  and  its  validity  argued  before  us.  The  writ 
stated  the  vacancy,  that  the  advowson  belongs  to  the  corpo- 
ration, and  that  Mr.  Morris  was  nominated  and  elected  by 
a  majority  of  the  corporation,  that  Mr.  Kendall  has  the 
custody  of  one  of  the  keys  of  the  chest  wherein  the  com- 
mon seal  is  kept,  and  refuses  to  permit  it  to  be  affixed. 
The  return  is  principally  framed  for  the  purpose  of  ques- 
tioning the  right  of  the  majority  to  nominate  and  elect,  and 
of  asserting  that  the  concurrence  of  the  master  is  necessary. 
The  mode  of  doing  this  in  the  return  was  strongly  attacked, 
and  doubtless  as  the  right  of  the  majority  is  denied  it  ought 
regularly  to  have  been  denied  in  direct  terms,  and  not  left 
to  be  inferred  from  any  documents  however  conclusive. 
But  we  are  not  prepared  to  say  that  a  return  is  necessarily 
bad  by  reason  of  this  defect,  if  such  facts  should  be  set 

(a)  Professor  Christian  expresses  a  doubt  of  the  correctness  of  this 
doctrine. 
(6)  2  BI.  J039. 
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forth  as  fully  to  convince  the  Court,  in  point  of  law,  that  the 
right  does  not  exist  as  claimed.  The  question  however  as 
lo  the  necessary  form  does  not  arise  here,  because  we  are 
dearly  of  opinion,  after  a  careful  perusal  of  the  return, 
that  the  right  is  in  the  whole  body^  and  must  be  exercised 
by  the  majority.  The  learned  counsel  for  the  defendant 
have  not  denied  this  to  be  the  case  with  corporations  in 
general,  but  they  attempted  to  shew  from  particular  provi- 
sions that  the  founder  of  this  corporation  must  have  in- 
tended to  make  the  consent  of  the  master  essential  to  the 
due  performance  of  any  corporate  act. 

The  answer  is  clearly  correct,  that  their  property^  includ- 
ing this  advowson^  is  vested  in  the  master  and  poor  brethren 
as  a  corporation.  Whether  the  founder  fully  understood 
the  consequence,  that  a  majority  would  bind^  or  intended 
to  entrust  a  veto  with  the  master,  is  no  more  than  specula- 
tion on  an  immaterial  point.  The  arguments  drawn  from 
portions  of  the  statutes  are  rather  ingenious  than  conclu- 
sive; most  of  them  may  be  urged  on  either  side.  But 
tbey  are  of  no  force  to  prevent  the  known  incidents  of  a 
corporation  from  attaching  to  this  body  corporate,  and,  if 
Lord  Leicester  had  intended  them  to  have  this  effect,  it 
may  be  questioned  whether  he  could  have  done  so  by 
▼irtae  of  the  act,  which  gives  him  the  power  to  erect  a 
corporation.  All  the  authorities  are  consistent  with  what 
we  have  now  said ;  the  only  two  cases  pressed  upon  us 
as  seeming  to  point  in  a  contrary  direction — that  of  Queen^s 
College,  Cambridge,  before  Lord  Lyndhurst^  and  that  of 
Catherine  Hall,  before  Lord  JEldon, — do  not  arise  in  respect 
to  corporations,  and  the  bodies  to  which  they  relate  are 
governed  by  statutes  worded  in  a  most  peculiar  form. 

That  part  of  the  return  which  appears  to  set  out  that 
upon  former  vacancies  the  master  has  concurred  in  the 
presentation  is  by  no  means  brought  before  us  as  it 
ought  to  be.  At  most  the  practice  could  only  afford  evi- 
dence of  the  right  claimed  by  the  master  in  contradiction 
to  that  asserted  by  the  prosecutor  in  his  writ,  but  when 
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1841.  examined  it  does  uot  even  amount  to  evidence,  the  facts 
not  being  distinctly  alleged.  This  averment  is  justly  stig- 
matised by  the  demurrer  as  argumentative  and  evasive,  the 
Kendall,  argument  is  built  on  no  foundation,  and  there  is  a  sem- 
blance of  controverting  the  writ  without  its  being  reallj 
controverted. 

Another  passage  of  the  return  appeared  to  question  the 
fact  of  the  prosecutor's  presentation  having  been  duly  re- 
solved upon  by  the  majority  of  the  corporation.     That  is 
the  statement  in  the  writ,  the  return  alleges  that  no  presen- 
tation has  been  made  as  a  corporate  act  of  the  body.  This 
alone  would  be  undoubtedly  bad  for  the  uncertainty  as  to 
what  the  defendant  might  mean  when  he  spoke  of  a  cor- 
porate act.     But  he  goes  farther,  detailing  what  in  truth 
was  done.     The  vacancy  was  declared,  the  question  of  pre- 
senting to  it  was  put  to  the  vote  by  the  master  himself, 
every  brother  being  separately  asked,  at  a  meeting  held  for 
the  purpose,  for  whom  he  voted.  Nine  voted  for  the  pro- 
secutor, the  master  and  two  brethren  for  another  candidate. 
One  brother  was   absent.      The   vote    so    taken    was  re- 
corded in  the  book  in  which  the  acts  of  the  hospital  are 
preserved.     After  this. solemn  proceeding,  it  is  plain  that 
nothing  remains  to  put  Mr.  Morris  in  the  proper  course 
for  being  instituted  and  inducted  but  that  his  presentation 
should   be  sealed.     The  resolution  is  a  corporate  act,  if 
the  body  can  act  by  a  majority  without  the  master*s  con- 
currence.    The  result  is  that  the  same  question  is  agaiu 
raised  in  a  circuitous  manner,  which  ought  to  have  been 
brought  forward  directly  in  the  return,  and  on  which  we 
have  already  pronounced  our  opinion. 

The  defendant's  counsel  however  took  some  objections 
to  the  writ  itself.  First,  his  control  over  the  seal  was  saiJ 
not  to  be  made  sufficiently  apparent,  for  the  writ  says  oolj 
that  he  keeps  one  of  the  keys  of  the  chest  wherein  it  is 
kept.  But  we  have  no  doubt  that  this  exception  cannot 
prevail  after  the  return  has  admitted  that  defendant  refuses 
to  affix  the  seal,  and  claims  the  right  to  withhold  it.    Se- 
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condlyy  that  no  presentation  has  been  offered  to  defendant  i841. 
— but  when  the  rule  was  argued  we  gave  our  reasons  for 
ihinking  this  unnecessary.  Thirdly,  that  the  resolution  of 
the  majority  may  be  rescinded  by  the  same  body.  To  raise  Kendall. 
toy  point  on  this  objection,  we  think  that  the  return  ought 
to  have  shewn  a  change  in  their  intention.  Lastly,  that  the 
present  dispute  is  altogether  between  the  head  and  the 
neaibers  of  this  corporation,  and  ought  to  have  been 
carried  before  the  visitor.  The  prosecutor  being  merely  a 
stranger  to  them  and  their  proceedings,  we  are  of  the 
contrary  opinion.  The  resolution  of  the  majority,  being  in 
our  judgment  binding  on  all,  has  given  the  presentee  an 
iDidioate  right  to  the  living,  which  can  only  be  defeated 
by  the  want  of  that  formal  act  which  the  defendant  refuses 
to  execute.  And  this  application  has  been  made  precisely 
10  the  same  manuer  as  those  which  were  successful  in 
effecting  the  same  object  in  the  case  of  Eton  College  and 
the  Corporation  of  Bedford. 

Peremptory  mandamus  awarded. 
G. 


Neale  v.  Postlethwayte.  'fkundWt 

Jan,  28M. 
VjRESSWELL  had  obtained  a  rule  to  shew  cause  why  an  Under  the  star. 

order  should  not  issue  from  this  Court  directing  the  plain*  ^^^  ^  is*  an 

tiff  to  pay  to  his  attorney  the  amount  of  his  taxed  costs  in  attorney  is 
. .  entided  to  a 

thu  cause.  rule  of  Court 

having  the 
effect  of  ajudg- 

Sir  F.  Pollock  shewed  cause  (a).      This  application  is  ment,  direct- 
made  in  consequence  of  the  passing  of  the  stat.  1  &  2  Vict.  |"6  hw  cH^ent 

c.  110,  s.  18,  which  declares  that  all  orders  for  payment  of  amuuntofa 

i*  t  «      r  1         1.  II  1.         bill  of  costs 

any  sum  of  money  by  any  courts  of  common  law  shall  have  ^i^j^i^  |,^ 

the  effect  of  judgments.     Before  that  statute  such  an  order  b««n  t&^^d 

on  the  usual 
undertaking. 
(«)  Thursday,  Jan.  21,  before  Lord  Denman  C.  J.,  LittUdale,  Patic 

ton  and  Coleridge  Js. 
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was  never  made  or  asked  for,  and  this  Court  ought  not 
to  extend  the  effect  of  the  act  beyond  the  contemplated 
object  of  the  legislature.  A  party,  on  obtaining  the  order  to 
tax,  undertakes  to  pay,  and  the  practice  has  been  to  enforce 
that  undertaking  by  attachment.  Why  should  an  attoniej 
have  immediate  judgment  for  the  amount  of  his  demand  aoj 
more  than  any  other  person  ? 

CressweU  contrii.  In  Joms  v.  Williams  (a),  the  Court 
suggests  this  very  course,  that  a  delinquent  party  should 
be  called  on  to  shew  why  he  does  not  pay  a  particular 
sum  of  money,  and  says  that  in  the  event  of  the  rule  being 
made  absolute,  a  writ  of  execution  may  go  for  the  amount 
The  statute  distinctly  refers  to  orders  of  the  Courts  for  the 
payment  of  costs.  An  attachment  is  an  insufficient  remedy. 
If  a  debtor  is  obstinate,  he  might  go  to  jail  and  set  his  cre- 
ditor at  defiance.  The  plaintiff  is  a  debtor  under  a  rule  of 
this  Court,  by  which  he  has  undertaken  to  pay  the  amount 
he  should  be  found  to  owe.  [Lord  Denman  C.  J.  We  will 
confer  with  the  other  judges  on  this  point;  it  affects  the 

practice  of  all  the  Courts.] 

Cur.  adv.  vulL 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. — In  this  case  the  bill  of  Shaw,  the  attorney  of 
the  plaintiff,  has  been  taxed  under  an  order  made  upon  the 
usual  undertaking,  and  an  allocatur  has  been  made  by  the 
master  for  /.  The  money  not  having  been  paid,  this 
application  is  made  for  a  rule  of  Court,  ordering  the  pay- 
ment to  be  made,  with  a  view  to  turn  the  debt  into  a  judg- 
ment debt  under  the  1  &  2  yict.  c.  110,  s.  18.  And  tfab 
is  resisted  on  the  ground  that  such  a  rule  was  never  granted 
before  that  statute  passed,  and  that  it  was  not  intended  by 
that  enactment  to  change  the  practice  of  the  Court;  that 
the  attorney  has  at  present  the  security  of  an  attachment, 
and  ought  not  at  once,  by  being  made  a  judgment  creditor,  to 
gain  an  advantage  over  the  rest  of  the  plaintiff's  creditors. 

(a)  11  A.  &  E.  178;  S.  C.  4  P.  &  D.  217. 
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We  think,  however,  that  this  case  is  within  the  inten- 
tioo  of  the  statute,  which  is  a  beneficial  one,  and  ought  to 
have  full  effect  given  to  it.  That  no  such  rule  should  have 
been  granted  before  it  passed,  is  natural  enough,  as  no 
benefit  could  before  that  have  resulted  from  it.  We  may  rea- 
sonably presume  that  an  attachment  would,  under  the  cir- 
cumstances of  the  present  case,  be  unavailing,  or  there  would 
be  no  motive  for  the  application,  and  it  is  reasonable  rather  to 
advance  the  remedy  against  the  property  of  the  plaintiff,  than- 
to  drive  the  attorney  to  proceeding  against  his  person.  And, 
as  to  other  creditors,  we  are  not  informed  of  the  existence 
of  any,  but,  if  there  be  any,  and  they  have  been  remiss  in 
prosecuting  their  claims,  there  is  no  injustice  in  allow- 
ing the  attorney  to  profit  by  his  superior  activity.  An 
attorney,  whose  bill  has  been  taxed  on  an  undertaking  to 
pay  what  shall  be  found  due,  is  a  creditor  entitled  to  the 
most  fovourable  consideration. 

G.  Rule  absolute. 
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Towers  v*  Newton,  Esquire. 


Monday^ 
February  \tt. 


Rule  (obtained  January   13)  to  shew  cause  why  the  judgnientm 
defendant  should  not  be  discharged  out  of  the  custody  of  March,  1840, 
the  sheriff  of  Middlesex,  on  account  of  the  irregularity  of  venue  York- 
the  writ  tinder  which  he  had  been  arrested.     An  action  had  ^^^'^^'    A  ^' 
been  brought,  venue  Yorkshire,  against  the  defendant  on  into  that 

county  under 
which  a  part  of  the  debt  was  levied.  6th  July  a  ca  sa.  was  issued  into  Middlesex 
redting  only  the  6.  fa.,  and  the  return  of  it.  31st  August  a  like  ca.  sa.  was  issued  into 
Yorkshire,  under  which  the  defendant  was  arrested,  but  discharged  on  th«  ground 
of  privilege.  Afterwards,  on  the  7th  January,  1841,  he  was  arrest^  on  the  Middlesex 
writ. 

Heldf  1st,  that  the  Middlesex  writ  was  irregular,  as  it  did  not  contain  a  testatum 
dause  of  a  writ  into  Yorkshire,  and  Sndly,  that  the  Court  would  not  amend  it,  by  in- 
sertiDg  a  testatum  clause,  the  defendant  having  been  actually  arrested  before  any  York- 
shire ca  sa.  issued,  and  the  application  for  amendment  being  very  late,  the  rule  for  the 
discharge  of  the  defendant  having  been  obtained  13th  January,  and  the  cross  rule  for 
amendment  only  on  Saturday  the  30th  January,  the  day  before  the  role  came  on  for 
aigoment.  ^ 
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a  promissory  note  for  100/.  A  cognovit  was  given  on 
terms  which  were  not  observed.  On  the  11th  March, 
1840,  judgment  was  signed.  A  fi.  fa.  was  issued  into 
Yorkshire,  and  the  sheriff  returned  that  he  had  seized,  tbat^ 
after  paying  rent  due,  &c.  he  held  but  QOl.  towards  satis- 
faction of  the  execution,  and  as  to  the  residue  nulla  bona. 

After  the  return  of  that  writ,  a  ca.  sa.  on  the  6th  July 
was  issued  into  Middlesex.  That  writ  recited  the  previous 
writ  of  a.  fa.  into  Yorkshire,  and  the  sheriff's  return  of 
nulla  bona  beyond  the  amount  seized,  and  commanded  the 
sheriff  of  Middlesex  to  take  the  body  of  the  defendant  in 
execution  for  the  residue.  On  the  3 1st  August,  a  writ  of 
ca.  sa.  with  the  same  recital  of  the  fi.  fa.  and  return,  was 
issued  into  Yorkshire,  upon  which  the  defendant  was  arrested 
on  the  4th  September.  He  was  discharged  from  custody 
under  that  writ  on  the  25x\i  September  by  a  judge's  order, 
on  the  ground  that  at  the  time  of  arrest  he  was  privileged. 
On  the  7th  January,  1841,  he  was  taken  into  the  custody  of 
the  sheriff  of  Middlesex,  from  which  it  was  now  sought  to 
discharge  him,  under  the  writ  above  mentioned,  issued  the 
6th  July. 

It  was  contended  that  this  writ  was  irregular,  as  not 
being  founded  in  fact  on  any  writ  of  ca.  sa.  previously 
issued  into  Yorkshire,  the  county  in  which  the  venue  was 
laid;  and  that  it  was  irregular  on  the  face  of  it,  as  not  be- 
ing a  testatum  writ,  professing  to  be  founded  on  any  such 
previous  issue  of  a  ca.  sa.  (a). 

A  cross  rule  had  been  obtained  (Saturday,  January  SO), 
two  days  before  this  rule  came  on  for  argument,  to  amend 
the  writ  by  making  it  a  testatum  ca.  sa. 


Marlin  shewed  cause.    The  issue  of  the  writ  of  fi.  fa.  into 
Yorkshire  was  sufficient  to  warrant  a  writ  into  any  other 


(a)  It  was  also  contended  that 
the  judgment  was  satisHed  by 
the  arrest  under  the  Yrirkshire  ca. 
sa.  from  which  the  defeudaut  had 


been  discharged  by  a  judge's  or- 
der. On  that  point  the  Court  did 
not  give  any  opinion. 
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county  in  England,  or  even  several  writs  at  the  same  time. 
That  seems  to  be  the  resnit  of  the  authorities  collected  in 
Tidd^s  Pract.  p.  99^*  A  (i.  fa.  and  a  ca.  sa.  may  issue  at  the 
same  time,  against  the  goods  and  person  of  the  defendant : 
Primrose  v.  Gibson  (a).  Even  if  the  writ  is  to  be  supposed 
founded  on  a  ca.  sa.,  previously  issued  into  Yorkshire,  it  is 
no  objection  that  no  writ  in  fact  was  issued  into  that  county. 
Palmet  v.  Price  {b\  Esdaile  v.  David  (c).  And  even  if  in 
strictness  this  writ  ought  to  recite  the  previous  issue  of  a 
ca.  sa.  into  Yorkshire,  which  is  obviously  a  useless  form,  as 
no  such  writ  need  be  issued,  this  Court  will  amend  the  writ 
by  inserting  the  testatum  clause.  Lushes  Practice,  502; 
Meyer  v.  Ring  {d),  Cowperthwaite  v.  Owen  (e),  Mihtead  v. 
Coppard(f)f  Shaw  v.  Maxwell  (g). 
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Sir  W.  W.  Follett  contr^.  This  writ  is  clearly  irregular. 
It  ought  to  have  recited  both  the  levy  on  the  fi.  fa.  in 
Yorkshire,  and  also  that  a  ca.  sa.  for  the  residue  had  been 
issued  into  Yorkshire.  A  ca.  sa.  was  issued  into  Yorkshire, 
it  is  true,  but  that  was  after  this  writ,  which  could  not  have 
been  founded  upon,  nor  does  it  bear  any  testatum  profess- 
ing that  it  is  founded  on,  any  other  ca.  sa.  All  the  books  of 
practice  state  that  the  writ  must  have  a  testatum  clause  of 
a  writ  into  the  first  county  :  LmKs  Practice,  502.  Here 
there  is  an  admitted  irregularity,  which  it  is  sought  to  amend 
by  the  cross  rule  obtained  only  last  Saturday,  (January  30), 
this  rule  was  obtained  on  the  ISth.  The  application  is  too 
late,  and,  if  not,  there  is  nothing  to  amend  by.  There  is  no 
case  of  an  amendment  where  the  party  has  been  actually 
taken  in  execution  under  a  writ  which  did  not  warrant  his 
arrest  at  all.  In  Shaw  v.  Maxwell  (g),  in  Mihtead  v.  Cop» 
pard  (/),  and  in  Cowperthwaite  v.  Owen  (e ),  there  was  a 
testatum  clause.     Meyer  v.  Ring  (d)  was  an  amendment  of 


(a)  Tidd,  995;  2  D.  &  R.  193. 

lb)  3  Salk.  589. 

(c)  6  Dowl.  P.  C.  465. 

Id)  1  II.  Bl.  540. 


(e)  3  T.  R.  657. 
(/)  5  T.  R.  872. 
(^)  6  T.  H.  450. 
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Towers 
Newton. 
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a  writ  of  fi.  fa.,  and  the  only  point  made  was  on  a  supposed 
irregularity  of  the  writ|  which  had  been  sued  out  to  warrant 
the  amendment. 

LiTTLEDALE  J.  (a) — I  am  of  opinion  that  this  rule  roust 
be  made  absolute  to  discharge  the  defendant  out  of  cus- 
tody. The  writ  on  which  he  was  taken  was  not  a  testatum 
writ,  as  it  ought  to  have  been.  To  remove  this  defect, 
Mr.  Martin  on  Saturday  obtained  a  rule  to  amend  it,  by 
making  it  a  testatum  writ,  but  I  think  the  application  was 
very  late.  The  defendant  was  arrested  on  the  writ  issued 
on  the  6th  July,  and  no  writ  of  ca.  sa.  was  issued  into 
Yorkshire  until  the  3 1st  August  afterwards;  the  Middlesex 
writ  therefore  cannot  be  amended  by  that. 


Patteson  J. — I  am  of  the  same  opinion.  The  writ  it 
clearly  irregular.  A  testatum  writ  issues,  because  the  writ 
into  the  first  county  is  ineffectual,  but,  the  testatum  clause 
being  omitted,  there  is  nothing  to  shew  that  the  judgment 
might  not  be  satisfied  by  taking  the  defendant's  body  in  that 
county.  Since  the  stat.  3  &  4  Will.  4,  c.  67,  s.  2,  writs  of 
execution  are  tested  on  the  day  they  are  issued,  and  the  ca. 
sa.  into  Yorkshire  appears  to  have  been  issued  long  after 
the  writ  into  Middlesex^  on  which  the  defendant  was 
arrested. 


Coleridge  J.  concurred. 
G. 


Rule  absolute. 


(a)  Lord  Denman  C.  J.  was  absent. 
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Lewis  v.  Reilly  and  Watson  («). 

Rule  for  judgment  non  obstante  veredicto.     Assumpsit  Nocwithstand. 
on  a  bill  of  exchange  drawn  and  alleged  to  be  indorsed  by  |?S  *  dwsolu- 
the  defendants  to  the  plaintiff.     It  had  been  accepted  and  nerahip,  one 
dishonoured.     The  fifth  plea  by  the  defendant  Reilly  was,  ?u[horitJ To 
that,  at  the  time  of  the  indorsement  of  the  bill  to  the  plaintifi^,  indorse,  in  the 
the  partnership  between  himself  and  IVatson  had  been  dis-  partnership, 
solved,  that  the  plaintifi^  had  notice  of  such  dissolution,  and  hills  drawn  by 
that  the  bill  was  indorsed  by  Waison  to  the  plaintifi^  in  the  accepted  be- 
name  of  the  supposed  firm  after  the  dissolution,  without  the  f^^^  ^^^  ^?^^ 
privity,  knowledge,  or  consent,  and  in  fraud  of  him  (JReilfy)  the  partner* 
and  for  Watson's  sole  and  separate  purposes.    The  plaintiff  fja^J^to  a  ^ 

took  issue  on  the  allegation  of  this  notice  of  dissolution,  ^^^^  ^^^  in- 

j-^.  rj  •.!•  Ai  .      dorseeonsuch 

and  that  issue  was  found  agamst  him.     A  rule   was  ob-  an  indorse- 

tained  to  enter  judgment  for  the  plaintiff  non  obstante  ?®vS^*'?"^^ 

veredicto,  against  which  notice  of  the 

dissolution. 

Busby  shewed  cause.  The  indorsement  by  one  part- 
ner to  the  plaintiff  after  he  had  notice  of  the  dissolution  of 
the  partnership  does  not  bind  the  other  partner,  the  bill 
being  indorsed  for  the  separate  purposes  of  the  former,  and 
without  the  knowledge  or  assent  of  the  latter.  This  princi- 
ple is  to  be  collected  from  the  cases  of  Shirreffy.  WilJu  (6), 
Swan  v.  Steele  (c),  and  Ridley  v.  Taylor  (d).  It  is  settled 
that  after  a  dissolution  one  of  the  partners  cannot  accept 
bills  in  the  name  of  the  firm,  though  drawn  before  it,  so 
as  to  bind  them  even  against  indorsees  for  value  without 
notice ;  Wright  son  v.  Pullan  (e),  Dolman  v.  Orchard  (f). 
If  after  a  dissolution  one  of  the  partners  carries  on  business 
in  the  name  of  the  firm,  he  cannot  bind  the  other  parties 
by  drawing  or  accepting  bills  in  the  name  of  the  firm; 
Newsome  v.  Coles  (g). 

(a)  Decided  at  the  sittings  after         (d)  13  East,  175. 

term  (Feb.  2).  (c)  1  Stark.  N.  P.  Ca.  875. 

(b)  1  East,  48.  (/)  2  C.  &  P.  104. 

(c)  7  East,  210.  (g)  2  Campb.  617. 
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Humfrey  contr^.  The  plaintiff  is  the  holder  of  a  bill 
drawn  and  accepted  during  the  partnership.  It  was  ac- 
ceptedy  and  was  a  good  bill  of  exchange  in  their  hands ;  it 
was  payable  to  their  order^  and  each  member  of  the  firm 
had  authority  to  make  the  order^  or«  in  other  words,  to 
indorse  it  in  the  name  of  the  firm.  The  dissolution  does 
not  put  an  end  to  that  authority.  The  delegation  of  au- 
thority to  each  member  of  a  firm  continues  after  t  dissolu- 
tion as  to  contracts  entered  into  before  it ;  as  to  them  it 
may  be  said  there  cannot  be  a  dissolution.  [Patteson  J. 
Every  indorsing  is  a  new  drawing.]  As  against  the  in- 
dorsee>  but  that  does  not  affect  the  liabilities  before  exist- 
ing upon  it.  An  indorsement  may  be  for  some  purposes 
a  new  drawing,  but  it  is  not  the  less  an  indorsement,  carry- 
ing all  the  consequences  of  an  indorsement.  \Patteion  J. 
The  bill  does  not  state  an  indorsement  for  the  separate 
debt  of  Watson^  No,  **  for  his  separate  purposes  ;**  and  it  ii 
quite  consistent  with  the  allegation,  that  the  appropriation 
of  the  proceeds  by  Watson  may  have  taken  place  after,  and, 
however  that  might  give  his  partner  ground  of  complaint, 
it  cannot  affect  the  rights  of  the  plaintiff. 


Lord  Denman  C.  J. — The  bill  is  admitted  by  the  plea 
to  have  been  duly  drawn  by  the  partnership,  before  the  in- 
dorsement in  fact.  The  partnership  was  dissolved,  but 
the  partnership  could  not  be  dissolved  as  to  that  bill ;  the 
rights  of  the  partners  as  to  it  remained  the  same  (a). 


LiTTLEDALB  J. — This  bill  was  duly  drawn  and  accepted 
during  the  time  of  the  partnership.     To  make  the  bill  im- 


(a)  In  Woodv, Braddkk^  iTaunt. 
105,  per  Mansfield  C.  J.  — "  The 
power  of  jMirtners  with  respect  to 
ri)^hts  created  pending  the  partner- 
ship remains  after  the  dissolution." 
And  per  Heath  J. — ''  It  it  not  a 
ver^  clear  pruposiiion,  that,  when 


a  partnership  is  dissolved,  it  is  not 
dissolved  as  to  things  past,  but 
only  with  regard  to  things  future? 
With  regard  to  things  past,  the 
partnership  continues,  and  alwajs 


must  contmue. 
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mediately  available  by  a  discount  it  must  receive  the  in- 
dorsement of  the  firm.  It  is  stated  that  the  indorsement 
was  made  without  the  defendant  Reilly^s  consent,  but  the 
plaintifF  did  not  know  that.  He  knew  that  the  bill  was 
well  drawn,  and  did  not  know  the  other  facts. 
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Patteson  J. — The  plea  to  be  valid  ought  to  have  gone 
much  farther  than  it  does,  and  shewn  the  indorsee  to  be  so 
connected  with  some  fraud  as  to  have  vitiated  the  indorse- 
ment to  him.  Notice  of  the  dissolution  was  immaterial,  if 
he  took  the  bill  bon&  fide. 


€k)LERiDGE  J.  concurred. 


Rule  absolute. 


There  is  a  Nisi  Prius  case  which, 
as  reported  in  S  Esp.  108,  Abel  v. 
Sutton,  can  hardly  be  considered 
law  after  the  above  decision.  <Su/- 
tdfif  the  defendant,  and  Paynter 
had  been  in  partnership  nnder  the 
name  of  Sutton  &  Co.  A  promis- 
sory note  was  drawn  in  their  favour 
and  delivered  to  them  by  another 
firm.  After  the  dissolution,  Pcn/n- 
ter  indorsed  the  note  in  the  name 
of  the  firm,  and  afterwards  died. 
In  an  action  on  the  note  agaiust 
Sutton  as  the  surviving  partner, 
the  defence  was,  that  the  note, 
though  bearing  date  before  the  dis- 
solution, was  an  accommodation 
bill,  in  fact  made  afterwards,  and 
antedated,  and  it  was  contended 

G. 


that,  if  not  so,  still  the  indorsement 
after  the  dissolution  could  convey 
no  title.  According  to  the  report. 
Lord  Kenyon  held  the  first  ques- 
tion of  fact  immaterial,  saying, 
**  If  a  fair  bill  existed  at  the  time 
of  the  partnership,  bot  is  not  put 
into  circulation  until  after  the  dis- 
solution, all  the  partners  must  join 
in  making  it  negotiable.  The  mo- 
ment the  partnership  ceases,  the 
partners  become  distinct  persons, 
are  tenants  in  common  of  the  part- 
nership property  undisposed  of 
from  that  jieriod;  and,  if  they  issued 
any  securities  which  did  belong  to 
the  partnership  into  the  world  af- 
ter such  dissolution,  all  must  join 
in  doing  so." 
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The  Queen  v.  The  Mayor  &c.  of  Leeds. 

Saturday^  "* 

Jamtary  soih.  Ex  parte  Potts. 

election  for  the  IvULE  to  shew  cause  why  a  mandamus  should  not  issue, 
office  of  coun-  commanding  the  mayor  &c.  of  Leeds  to  receive  the  vote  of 
rough,  the  oue  Potts  at  the  meetings  of  the  council  of  the  borough.  An 
Ms^nTex-  election  of  two  councillors  had  taken  place  on  the  £d  Novem- 
amined  the  ber,  1 840,  on  which  occasion  there  were  four  candidates.  On 
tain  which        ^^^  4th  November  the  mayor  and  assessors  proceeded  toexa- 

candidate  was  mine  the  voting  papers,  pursuant  to  the  stat  5  &  6  WilL4, 
ciecteciy  anu  .  «  ^ 

pursuant  to       c  76,  s.  35,  and  having  rejected  certam  votes  given  for 

^Will^4c^76  ^^^^^^^son,  one  of  the  candidates,  they  declared  Poits  duly 
s.  35,  the  elected.     The  mayor,  as  directed  by  that  section  of  the 

two  o'clock  of  statute,  published   his  name  as  duly  elected  before  two 

the  day  next  o'clock  on  the  said  4th  November.  On  the  same  day  the 
butonetbllow-  ,    ,  i.      i  •       •         r 

ing  the  elec-     mayor  and  assessors  proceeded  to  a  further  exammation  of 

tion,  pubhshed  ||^g  voting  papers,  and  after  two  o'clock,  that  is  to  say,  nine 
the  candidate  o'clock,  they  declared  Richardson  duly  elected,  and  the 
^hatVime  a  mayor  published  his  name  as  duly  elected.  On  the  follow- 
further  exaini-  ing  day  both  Potts  and  Richardson  made  the  declaration 
made  and  the  required  by  the  oOth  section.  Potts^s  demand  to  vote  as 
mayor  publish-  councillor  was  rejected. 

ed  ttie  name 
of  another  can- 
didate as  the         Sir  John  Campbell  A.  G.  and    Wightman,  on  shewing 
one  elected: —  ^  .  . 

Heldy  that  the  cause,  contended  that  the  question  could  not  be  raised  by 

tvvo o^clock  bv  ^  ">olion  for  a  mandamus;  that  the  writ  would  not  lie, 
the  majror  and  there  being  a  bonA  fide  election  of  Richardson,  and  not  a 

assessors  was  i         i  .  i  «     i  l 

a  nullity,  and  "merely  colourable  one,  and  that  the  proper  course  was  to 
the  tender  of    proceed  asrainst  Richardson  by  an  information  in  the  nature 

his  vote  as  a  °  ... 

councillor  by  of  a  quo  warranto,  as  he  was  entirely  m  possession  of  the 
?r^t  mS^^  office :  Rex  v.  The  Mayor  S^c.  of  Oxford  (a).  [Patteson  J. 
having  been     In  that  case  there  had  been  an  election  in  fact  and  in  due 

rejected,  that     r         -i 
he  was  entitled  'orm.J 

to  a  manda-  (^^  6  A.  &  E.  349;  S.  C.  1  N.  &  P.  474. 

mus  to  compel 
the  council  to 

receive  it,  and  that  in  such  a  case  mandamus  is  the  proper  remedy,  and  not  ()uo  war- 
ranto. 


HILARY  TERM,   IV  VICT, 
Addison  supported  the  rule. 

The  Queen 
Per  Curiam  (a). — By  the  first  declarattoo  of  the  mayor^  v. 

before  two  o'clock,  the  office  was  full.    After  that  the  mayor  ^ifil'^lf^^' 

could  do  nothing,  his  subsequent  declaration  was  a  mere 

nullity. 

G.  Rule  absolute. 

(a)  Lord  Denman  C.  J.  Littlcdale  and  Patteson  Js. 


Elizabeth  Squire  and  another,  surviving  Executrix  and      ^^^"^0^,/, 
Executor,  v.  Huetson  and  another.  ^^^  execution 

Interpleader  mle.    The  facts,  which  were  undis-  fa.,  founded 
puted,  were  as  follows:— On  the  13th  Feb.  last,  the  above  ^"  « judgment 

,     .         ,  ,  .  upon  a  warrant 

plaintiffs  signed  judgment  and  levied  a  writ  of  fi.  fa.  on  the  of  attorney, 

goods,  chattels  and  effects  of  the  above  defendant,  Wm.  |"oned  so  m^"^ 
John  Huetson,  for  the  sum  of  GOO/.  and  upwards,  on  a  joint  to  entitle  the 
and   several   warrant  of  attorney,   bearing   date  the    10th  proceeds  of 

April,  1833,  given  by  both  the  above  defendants  to  James  any  money 
a.      .        .  .  actually  m  the 

Squire,  since  deceased,  for  securmg  the  payment  of  the  sum  hands  of  the 

of  900/.,  on  the  days  and  times  and  in  manner  as  therein  ^^^^^^^^f^^ 
mentioned.     On  the  3 1st  March  a  writ  of  summons  was  be  completely 
duly  issued  against  Huetson,  at  the  suit  of  Thomas  John-  ygg^ng  order 
son,   for  the  recovery   of  the    sum   of  30Z.    IBs.   6d.,   the  under  the  In- 
balance  due  to  the  said   T.  Johnson  on  a  certain  bill  of  made,  which 

exchange,  accepted  by  the  defendant,  to  which  writ  the  F'^vents  any 

lurtuer  execu* 
defendant  appeared.     Defendant  having  made  default  in  tionofthewrit 

payment  of  the  said  debt  with  costs  on  the  day  appointed  ^"ch^uS'^ment 

by  a  judge's  order  obtained  by  the  defendant,  final  judgment  creditor,  under 

1         J  '^      r  •  J       -•  r     •      J  the  Stat.  1&2 

was  signed,  and  a  writ  of  capias  ad  satisfaciendum  was  y^^  ^  ^^q 

issued  thereon,  pursuant  to  the  terms  of  the  order,  under  s.  61. 
which  the  defendant  was  taken  in  execution  and  went  to  case  the  plain- 

Whitecross  Street  Prison.     On  the  7th  April  the  defendant  tiff  becomes 

,  ^  entitled  to 

filed  his  petition  in  the  Court  for  Relief  of  Insolvent  Debtors,  money  seized 

by  the  sheriff 
in  specie,  as  much  as  if  it  were  money  realised  for  goods  seized  and  sold  under  the  writ. 
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1841.  and  on  the  same  day  the  property  and  effects  of  the  defend- 
ant became  vested,  by  an  order  of  that  Court,  in  Samuel 
Sturgis,  the  provisional  assignee  of  the  Courts  and  on  the 
same  day  notice  was  given  to  the  sheriff  of  Middlesex  to 
withdraw  from  the  possession  of  the  effects  of  the  defendant 
under  the  execution  levied  by  the  plaintiffs  on  the  I3di 
February.  On  the  l6th  June,  the  defendant  was  brought 
up  in  custody  before  the  said  Court,  and  applied  to  be  dis- 
charged under  the  said  act,  when  the  defendant  was  heard 
on  the  matter  of  his  said  petition^  and  was  ordered  to  be 
discharged  accordingly.  By  an  order  of  the  said  Court, 
dated  the  22d  July,  in  the  matter  of  W.  J.  Hnelson,  after 
reciting* that  by  an  order  of  the  same  Court,  bearing  date 
the  7th  April  then  last,  and  entered  of  record  in  the  same 
Court,  the  estate  and  effects  of  the  said  insolvent  debtor 
were  vested  in  S.  Sturgis,  Gent.,  provisional  assignee  of  the 
estate  and  effects  of  insolvent  debtors  in  England,  pursuant 
to  the  provisions  of  the  statute  in  that  behalf,  it  was  ordered 
that  a  Mr.  Robert  Hanlmrif  should  be,  and  the  said  /to^ 
Hanburtf  was,  thereby  appointed  assignee  of  the  estate  and 
effects  of  the  said  If^.  J.  Huetson,  for  the  purpose  of  the 
said  statute  for  the  relief  of  insolvent  debtors. 

On  the  22d  June,  the  following  letter  was  writteu  by  a  Mr. 
Hugh  Parnell  to  Mr.  Chamberlain,  the  plaintiff's  attorney: 

**  Church  Street.  Spitalfields,  June  92d,  1840i 
"  Squire  v.  Huetson. 
*'  Sir, — 1  beg  to  inform  you  that  Mr.  R.  Hanhury,  one 
of  the  well-known  firm  of  Messrs.  Truetnau,  Hanburtft 
Buxion  &  Co.,  was,  on  the  l6th  June  instant,  appointed 
assignee  of  the  estate  and  effects  of  the  defendant  by  the 
Court  for  the  Relief  of  Insolvent  Debtors.  I  am  informed 
that  there  is  in  the  hands  of  Mr.  Luckett,  the  sheriff  *8  officer^ 
a  considerable  sum,  amounting  to  about  550/.,  received  h] 
him  while  in  possession  of  the  insolvent's  effects  under  the 
execution  levied  at  the  suit  of  the  clients.  As  there  appean 
to  me  to  be  no  doubt  that  the  execution  cannot  be  sostainedi 
I  shall  feel  obliged  by  your  informing  me  if  it  is  your  inteii- 
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ion  to  resist  the  claim  of  the  creditors  to  have  the  sum  in 
{oestion  divided  amongst  them.  Waiting  the  favour  of  your 
«ply.  I  am;  sir,  your's  obediently^ 

H.  Parnelir 
An  interview  afterwards  took  place  with  Mr.  Chamberlain^ 
nrhen  it  was  agreed  that  application  should  be  made  to  one 
3f  the  judges  of  this  Court  for  an  order  on  the  subject,  and 
iCGordingly  an  order  was  made  by  the  Honourable  Mr.  Jus- 
tice lAttledale^  in  the  words  or  to  the  effect  following,  that 
18  to  say, 

*  Squirt  and  another,  ^xivrWmg\      Up^^   hearing  the   altornies 

Executrix  and  Executor,      f  ^       «        i  •  .-iv     .1 

^  /  or  agents  for  the  plamtiffs,  the 

Hueison  and  another,  j  claimant  and  the  sheriff  of  Mid- 
dlesex, and  by  consent,  I  do  order  that  the  said  sheriff  do 
pay  into  Court  the  monies  realized  by  him  under  the  exe- 
cution herein  to  the  7th  April  last,  amounting  to  the  sum 
of  390/.,  to  abide  the  decision  of  the  Court  as  to  the  right 
of  the  plaintiffs  or  of  jR.  Hanbury,  the  assignee  of  the  de- 
fendant Huetsoti,  an  insolvent  debtor^  to  the  same;  and  the 
said  sheriff  do  pay  and  deliver  over  the  monies  realized  since 
the  said  7th  day  of  April,  and  also  the  remainder  of  the 
property  of  the  said  insolvent  to  the  said  R,  Hanbury,  as 
such  assignee  as  aforesaid." 

On  the  said  order  being  obtained,  the  sheriff  on  the  fol- 
lowing day  paid  to  the  said  R.  Hanbury,  as  such  assignee, 
the  monies  realized  by  him  under  the  said  execution,  since 
the  7th  day  of  April,  up  to  the  date  of  the  said  order,  and 
thereupon  withdrew  from  the  possession  of  the  estate  and 
effects  of  the  insolvent  under  the  execution,  and  also  paid 
into  Court  the  before-mentioned  sum  of  390/.  to  abide  the 
decision  of  the  said  Court,  as  directed  by  the  said  order. 
The  said  sum  so  paid  into  Court  as  aforesaid,  consisted  partly 
of  monies  received  by  the  sheriff  on  the  sale  of  sundry  articles 
sold  in  the  shop  of  the  insolvent,  but  principally  of  monies 
received  from  various  persons  for  the  redemption  of  pledges 
previously  made  with  insolvent,  in  his  trade  as  a  pawnbroker. 
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1841.  Warren  for  the  a88ignee(a).  There  are  two  objections  to 

the  right  of  the  plaintiff.    First,  this  was  money  received  to 


Squire 


HUETSON. 


V.  relieve  goods  in  possession  of  the  defendant  from  a  lieo. 

The  goods  themselves  were  not  liable  to  be  taken  in 
execution  in  respect  of  the  lien  of  the  defendant  upon' 
them.  ^'  The  sheriff  cannot  take  goods  in  pledge  "(6) ;  this 
money  represents  the  goods,  and  the  plaintiff  therefore  hu 
no  right  to  retain  it  against  the  assignees  of  the  defendant, 
who  would  have  been  entitled  to  the  goods  if  it  bad  not 
been  for  this  wrongful  execution.  [PattesonJ.  The  money 
when  paid  by  the  owners  to  redeem  their  goods  wts 
seizable  by  the  sheriff  under  s.  12  of  the  stat.  1  8c  2  Vict. 
c.  1 10.] 

Secondly,  the  stat.  1  8c  2  VicL  c.  110,  s.  6l,  enacts, 
"  that  in  all  cases  where  any  prisoner  whose  estate  shall 
have  been  vested  in  the  said  provisional  assignee  under  this 
act  shall  have  executed  any  warrant  of  attorney  to  confess 
judgment,  or  shall  have  given  any  cognovit  actionem  or  bill 
of  sale,  whether  for  a  valuable  consideration  or  otherwise,  do 
person  shall  after  the  commencement  of  the  imprisonment  of 
such  prisoner  avail  himself  or  herself  of  any  execution  issued 
or  to  be  issued  upon  any  judgment  obtained  or  to  be  ob- 
tained upon  such  warrant  of  attorney  or  cognovit  actionem, 
or  of  such  bill  of  sale,  either  by  seizure  and  sale  of  the 
property  of  such  prisoner  or  any  part  thereof,  or  by  sale  of 
such  property  theretofore  seized  or  any  part  thereof;  bat 
that  any  person  or  persons  to  whom  any  sum  or  sums  of 
money  shall  be  due  in  respect  of  any  such  warrant  of 
attorney  or  cognovit  actionem,  or  of  such  bill  of  sale,  shall 
and  may  be  a  creditor  or  creditors  for  the  same  under  this 
act." 

A  writ  of  execution  is  an  entire  thing,  Clark  v. 
Withers  {c)y  and,  as  it  is  clear  that  the  plaintiffs  cannot 
avail  themselves  of  it  as  to  the  levy  after  the  7th  April,  the 

(a)  Before  Lord  DenmanCJ.,        (b)  Com.  Dig.  Execution,  C.  4. 
LUtUdtdCf  Foiteton    and    Cote-        (c)  1  Saik.  323 ;  S  Tidd,  114, 
ridgt  Js.  8th  ed. 


Squire 
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date  of  the  vestbg  order,  they  cannot  sever  the  execution,        1841. 
so  as  to  make  it  good  for  the  levy  before  that  time. 

The  execution  was  not  completely  satisfied  before  the  v. 

right  of  the  assignees  accrued;  that  right  will  overreach      "Uetwn. 
the   plaintiffs'  interest  on   the  execution;    Smallcomb  v« 
Crosi(fi),  Tomsaint  v.  Hartop(b\  Moreland  v.  Pellatt{c). 

Barsiow  contri.  This  was  not  the  ordinary  case  of  a 
lien,  it  was  a  pledge,  which  the  pawnee  would  have  a 
power  on  a  certain  event  to  sell,  Legg  v.  Evans  {d). 

The  provision  in  the  statute  1  Vict.  c.  1 10^  s.  6l,  has  the 
same  effect  as  to  insolvency  as  the  stat.  6  Geo.  4,  c.  1 6, 
8.  108,  has  as  to  bankruptcy ;  and  the  decisions  on  the 
latter  act  are  applicable  in  putting  a  construction  on  the 
former.  The  language  of  the  two  enactments  is  not  pre- 
cisely the  same,  but  it  was  intended  to  have  the  same 
effect;  Wymer  v.  Kemble{e)  and  Notley  v.  Buck{f)  shew, 
that,  where  the  sheriff  has  sold  the  goods  under  the  execu- 
tion, the  subsequent  bankruptcy  does  not  overreach  it.  After 
such  sale  there  is  no  longer  any  debt. 

But  here  it  is  said  that  the  execution  is  an  entire  thing; 
if  so,  it  might  be  contended  that  the  plaintiff  would  be 
entitled  to  the  whole  of  the  levy  as  well  after  the  7th 
April  as  before;  but  it  is  not  so;  the  judgment  of  the 
Court  in  Swain  v.  Morland{g)  assumes,  as  beyond  a  doubt, 
that,  where  there  has  been  a  partial  sale  under  a  writ  of 
execution,  this  would  be  pro  tanto  a  complete  satbfaction 
of  the  writ,  and  consequently  a  bar  even  to  an  extent  of  the 
crown,  tested  after  such  partial  sale  of  a  levy.  Higgins 
▼.  M'Adam{h)  is  a  distinct  decision  that  an  execution 
may  be  so  apportioned  as  to  give  the  plaintiff  the  amount 


(«)  1  Ld.  Raym.S51.  R.511. 

lb)  Holt,  N.P.  C.  335.  (/)  8  B.  &  C.  160;  5.  C.  2  M. 

(c)  8  B.  &  C.  727 ;  5.  C.  3  M  &  R.  68. 

fc  B.  41 1.  (g)  1  B.  &  B.  378;    S.  C.  3  B. 

(d)  6M.&  W.  40.  Moore,  740. 

ie)  a  B.  &C.  479;  S.C.  9D.&  (A)  3  a  &  J.  1. 

T  T  2 


CASES  IN  THE  QUEEn's  BENCH, 

sold  before  an  act  of  bankruptcy,  and  to  the  assignees  the 
residue.     The  assignees  here  had  no  title  until  the  vesting 
V.  order  of  the  7th  April ;   Woodland  v.  Fuller  (a). 

HUETSOK. 

Warren  in  reply  (6).  The  cases  on  the  bankrupt  act ' 
decide  that,  where  an  execution  is  completely  satisfied,  the 
plaintiff  ceases  to  be  a  creditor  having  security ;  but  here 
he  was  still  a  creditor  on  a  judgment  on  a  warrant  of  at- 
torney unsatisfied.  [Palleson  J.  The  words  of  the  sta- 
tute are,  that  he  shall  not  avail  himself  of  any  execution ; 
the  money  claimed  by  the  plaintiff  was  in  the  hands  of  the 
plaintiff  before  the  vesting  order.] 

Cur.  adv.  vult. 

Lord  Denman  C.J.  (Feb.  1)  delivered  the  judgment  of 
the  Court. — This  was  an  attempt  by  the  assignee  of  an  in- 
solvent to  compel  the  sheriff  to  pay  him  390/.  obtained 
under  an  execution  against  him,  he  having  given  the  plaintiff 
a  warrant  of  attorney  to  secure  his  debt. 

The  sheriff  had  taken  possession  in  February,  the  insol< 
vent  went  to  prison  in  March,  and  the  vesting  order  was 
made  on  the  7th  April.  The  insolvent  was  a  pawnbroker, 
the  money  was  received  by  the  sheriff  for  the  redemption 
of  pledged  goods.  These  facts  were  said  to  bring  the 
case  withn  the  Gist  section  of  the  act  for  abolishing  arrest, 
which  forbids  the  creditor,  to  whom  a  warrant  of  attorney 
shall  have  been  executed,  where  a  vesting  order  shall  have 
been  made,  to  avail  himself,  after  the  commencement  of  the 
imprisonment,  of  any  execution  either  by  seizure  or  sale  of 
the  property,  or  by  sale  of  it,  if  theretofore  seized. 

We  are  clearly  of  opinion  that  this  money  does  not  come 
under  either  of  these  descriptions,  for  the  money  was  re- 
ceived before  the  commencement  of  the  imprisonment, 
and  was  received  to  the  use  of  the  plaintiff  without  any 
further  act  by  the  sheriff. 

(a)  3  P.  &  D.570.         (6)  Cause  was  shewn  in  the  first  instance. 


HILARY   TERM,    IV   VICT.  639 

The  sheriff  had  also  received  money  subsequently  to  the         1841. 
imprUonmenty  which  it  was  not  contended  he  could  retain  ;       ^^^v^^*^ 
but  for  the  assignee  it  was  said  that  the  execution  was  v, 

entire,  and  that,  if  all  the  levy  could  not  be  retained,  no  Huetson. 
part  of  it  could.  Without  deciding  upon  the  ground  of  this 
objection,  and  assuming  an  execution  to  be  entire,  it  ap- 
pears to  us,  that,  if  that  be  so,  the  execution  having  been  well 
commenced,  would  have  been  well  continued  at  common 
law;  and  the  utmost  effect  that  can  be  given  to  the  6 1st 
section  of  the  act  of  parliament  in  question  cannot  over- 
reach any  thing  done  before  the  imprisonment  of  the  insol- 
▼ent.     The  rule  must  be  discharged. 

Rule  discharged. 


The  Queen  r.  The  Victoria  Park  Company. 

Monday, 
CRESSWELL  had  obtained  a  rule  calling  upon  the  Vic-  J^J^^ryiuh. 

toria  Park  Company  to  shew  cause  why  a  writ  of  mandamus  plaintiff  has 

should  not  issue  directed  to  them,  commanding  them   to  obtained  j udg- 
.,-.,,,.  ,  ^  - ,    roent  against 

pay  to  Joseph  Jbnglana,  or  his  attorney,  the  sum  of  1 176/.  a  corporation, 

Os.  4d.,  being  the  amount  of  the  actual  debt  due  from  the  ^**®  ^oun  will 

"  not  issue  a 

said  Company  to  the  said  Joseph  England,  upon  a  judg-  mandamus  to 
ment  recovered  by  him  in  an  action  in  her  majesty's  Court  |{j^™  to  oav"^ 
of  Common  Pleas  at  Lancaster,  at  the  suit  of  the  said  flie  amount  of 
Joseph  England,  against  John  Westhead,  treasurer  of  the  merely  on  ttie 

said  Company,  as  the  nominal  defendant,  for  and  on  behalf  g^^^^^  ^^f^^ 
,  an  execution 

of  the  said  Company,  and  also  the  further  sum  of  JO/.  7^.  Qd.,  may  turn  out 

being  the  amount  of  the   costs  and  charges  of  the   said  ^'^"^f"*    . 

Joseph  JSngland,  adjudged  to  him  in  the  said  action,  and  to  directors  of  an 

raise  the  same,  (if  necessary),  by  enforcing  payment  of  all,  companT*^ 

or  a  sufficient  part  of  any  money  which  may  be  due,  and  in  authorized  to 
f,  1  -  r  make  calls  on 

arrear  from  any  person  or  persons  upon  and  m  respect  of  any  the  share- 
call  or  calls  which  have  been  made  by  the  directors  of  the  said  l^olders,  had 

Company,  under  the  authority  of  and  pursuant  to  a  certain  act  calls,  but  they 

had  not  been 
paid,  and  the  original  directors  had  all  ceased  to  be  so,  and  no  new  directors  had 
been  appointed,  the  Court  refused  a  mandamus  to  compel  the  Company  to  enforce 
the  payment  of  the  calls  that  had  been  made.  (Qutere,  see  the  ml^  ana  the  judgment.) 
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of  parliament^  made  and  passed  in  the  seventh  year  of  the 
reign  of  his  late  majesty  King  William  the  Fourth  (a), 
entitled  "  An  Act  for  establishing  a  Company  for  the  purpose 
of  laying  out  and  maintaining  an  ornamental  Park  withm 
the  Township  of  Rusholme,  Charlton  upon  Medlock,  and 
Mapside  in  the  County  of  Lancaster,"  or  by  any  other  waji 
or  means  by  the  said  act  of  parliament  authorized  or 
directed  in  that  behalf. 

It  appeared,  from  the  affidavits,  that  the  Company  being 
indebted  to  Mr.  England  in  the  sum  of  1 176/.  Os.  4d.,  for 
work  done,  and  for  goods  sold,  he  commenced  an  action 
against  them  in  the  name  of  their  treasurer,  and  recovered 
judgment  for  that  sum,  and  10/.  75.  ^.  costs,  which  judg- 
ment still  remained  unsatisfied,  that  the  secretary  had 
stated  that  the  Company  had  no  funds  to  pay  the  debt, 
and  no  means  of  raising  any,  unless  the  shareholders  paid 
up  the  calls;  that  the  houses  belonging  to  the  Company 
were  mortgaged  to  their  full  value ;  that  most  of  the 
original  directors  had  ceased  to  be  so,  by  bankruptcj, 
resignation  or  otherwise ;  that  there  had  been  no  new 
directors  appointed ;  and  that  there  were  not  enough  left  to 
form  a  quorum ;  that  about  20,000/.  was  due  upon  calls 
that  had  been  made,  and  that  several  of  the  shareholders 
were  solvent,  and  able  to  pay  their  calls. 


Sir  W.  TV.  Folleit  and  Wighiman,  in  last  Michaelmas 
Term  (6),  shewed  cause,  and  distinguished  the  case  from 
Rex  V.  Si,  Katherine's  Dock  Company  (c),  and  Rex  v.  The 
Nottingham  Old  Watenoorks^  Company  {d). 


Cressxcell  and  Knowles,  in  support  of  the  rule,  cited  Rex 
V,  Market  Street,  Manchester,  {Commissioners)  (e). 

Ciir.  adv.  vult.  (y^. 


(a)  Chap.  so. 

(6)  November  16lh,  before 
Lord  Dcnmmn  C.  J.  LittUdaU 
WUlioMU  and  Coleridge  Js. 

(c)  4  B.  &  Ad.  SaO;  S.  C  1  N. 


&M.  121. 

(d)  6  A.&E.  335  ;  1  N.&P.480. 

(0  4  B.  ft  Ad.  333,  n. 

(/)  The  arguments  are  so  follj 
stated  in  the  jodgiBent,that  it  was 
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Lord  Dbkman  C.  J.  now  delivered  the  judgment  of 
he  Court  as  follows : — This  was  a  rule  for  a  mandamus 
to  be  directed  to  the  Company,  commanding  them  to  pay  a 
snm  of  money  recovered  against  them  in  an  action,  and  to 
omke  calls  for  the  purpose,  if  necessary,  on  the  shareholders. 
The  Company  is  incorporated  by  act  of  parliament,  but  by 
ii  clause  in  the  act  (sect.  74)  they  may  be  sued  in  the  name 
of  their  treasurer^  or  one  of  the  directors,  as  nominal  de- 
fiendanty  and  the  officer  so  sued  is  made  not  personally  liable. 
This  action  was  accordingly  brought  against  the  treasurer, 
and  the  plaintiff  having  recovered  1156/.  has  entered  it 
tip  againU  the  Company.  Upon  an  application  to  the  se- 
cretary for  payment,  the  answer  given  was,  that  the  Com- 
pany had  no  funds,  unless  the  shareholders  would  pay  up 
callSf  which  were  in  arrear  to  a  considerable  amount;  and 
diat,  as  to  new  calls,  they  could  only  be  made  by  the  directors, 
of  whom  there  did  not  remain  a  qualified  quorum.  The 
plaintiff,  therefore,  who  has  a  good  cause  of  action  against 
the  Corporation,  and  has  established  it  by  the  judgment  of 
a  court  of  law,  is  left  without  any  satisfaction.  The  autho- 
rity of  Rex  v.  St.  Katherine^s  Dock  Company  {a)  was 
relied  on,  in  support  of  the  application,  and  that  case,  of 
which  we  see  no  reason  to  diminish  the  authority,  would  be 
precisely  in  point,  if  the  judgment  had  not  here  been  en- 
tered up  against  the  Company.  But  assuming  the  judgment 
to  be  correctly  entered  up  in  that  form,  and  we  think  it 
does  not  lie  in  the  mouth  of  the  plaintiff  to  contend  that  it 
ig  not,  it  seems  to  us  to  form  a  decisive  answer  to  the  first 
part,  at  least,  of  the  application,  because  the  plaintiff  then 


not  thoQght  necessary  to  repeat 
tbcni  here.  The  following  sections 
of  the  act  were  referred  to :  sec. 
10,  by  which  the  directors  were 
empowered  to  pull  down  houses, 
•nd  form  the  park,  squares,  &c., 
(this  was  referred  to,  in  order  to 
dMW  that,  though  the  Company  had 
DO  funds  in  hand,  they  might  have 
other  propertjr,  which  might  he 


taken  in  execution,  viz.  the  ma- 
terials of  such  houses,)  section 
34,  hy  which  the  directors  were 
empowered  to  make  calls,  and  74, 
hy  which  actions,  suits  &c.,  were 
to  be  prosecuted  in  the  name  of 
the  treasurer,  or  one  of  the  di- 
rectors. 

(a)  4  B.  &  Ad.  360;  S.  C.  1  N. 
&M.  131. 
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has  the  ordinary  legal  remedy  of  an  execution;  and  we 
cannot  direct  a  mandamus  to  go,  ordering  the  payment  to 
be  made,  merely  because  under  the  circumstances  the  exe- 
cution may  produce  no  fruits.  It  was  argued  that  we 
have  issued  the  writ  even  where  there  was  a  legal  remedy, 
in  cases  where  that  remedy  was  not  so  complete  and  bene- 
ficial as  the  writ  would  enforce.  But  that  has  been  where 
the  remedy  at  law  was  not  in  Us  nature  so  complete,  with- 
out reference  to  any  circumstances  peculiar  to  the  case  in 
which  it  was  to  be  used,  as  in  Rex  v.  Severn  and  Wye  RaUr 
way  Company  (a),  where  a  mandamus  was  granted  to  com- 
pel a  corporation  to  reinstate  and  lay  down  a  railway,  al- 
though an  indictment  would  have  lain  for  the  non-repair, 
for  the  only  direct  effect  of  the  indictment  would  have  been 
the  punishment  of  the  defendants  by  fine,  and  not  procur- 
ing for  the  prosecutors  the  benefit  which  they  sought  and 
were  entitled  to.  But  here  the  plaintiff  seeks  only  the  pay- 
ment of  the  debt  and  costs ;  for  this  an  execution  by  fi.  fa.  is 
a  perfect  remedy  in  its  nature,  and  if  we  were  to  issue  the 
writ^  because  in  this  particular  case  there  are  no  corporation 
chattels  seizable,  it  would  be  difficult  on  principle  to  refuse 
to  issue  it  in  any  case  where  the  sheriff  should  return  nulla 
bona,  whether  the  writ  had  issued  against  a  corporation  or 
an  individual,  for  iu  principle  there  is  no  distinction  between 
the  two. 

We  are  compelled^  therefore^  to  refuse  the  rule  for  a  man- 
damus to  the  corporation  to  pay.  We  might,  perhaps,  if 
the  facts  had  warranted  us,  have  made  the  rule  absolute  in 
them  for  the  latter  part,  the  making  a  call  on  the  share- 
holders ;  for  this  is  not  the  case  of  an  ordinary  corpora- 
tion, possessing,  or  supposed  actually  to  possess,  corporate 
property,  and  with  which  individuals  contract  on  the  faith 
of  such  present  possession,  but  a  corporation  with  a  power 
of  creating  a  future  corporate  property  from  time  to  time 
out  of  the  private  assets  of  its  individual  members,  and  with 


(a)  3  B.  &  Aid.  646. 
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which  contracts  are  made  on  the  faith  that  an  honest  exer- 
cise will  be  made  of  such  power  when  necessary.      If, 
therefore,  it  were  clearly  established  that  they  were  evading 
the  payment  of  their  debts,  and  the  due  satisfaction  of  judg- 
ments recovered  against  them,  on  the  ground  that  they  had 
no  corporate  assets  actually  in  possession,  we  should  not 
perhaps  go  beyond  the  principle,  which  regulates  our  ex- 
traordinary interposition  by   mandamus,  if  we  compelled 
them  to  exercise  that  power  with  which  the  legislature  has 
trusted  them  for  this  very  purpose,  and  to  put  themselves  in 
funds  to  answer  the  demands  of  their  creditors.     We  think 
it  right  to  state  thus  much,  to  guard  against  a  misconstruc- 
tion of  our  present  judgment,  and  wishing  to  leave  the  Court 
entirely  unfettered,  should  such  a  case  as  we  have  supposed 
be  brought  before  us;  but,  in  the  case  now  under  considera- 
tion, it  was  distinctly  admitted  by  the  counsel  for  the  rule, 
that  a  mandamus  to  make  calls  was  unnecessary,  because 
they  had  already  been  made  to  a  sufficient  extent;  and  it 
also  appeared  that  practical  difficulties  might  arise,  from  the 
present  state  of  the  corporation,  in  attempting  to  obey  a 
mandamus   so  couched.     It  was  suggested  that  the   real 
remedy  would  be,  the  compelling  the  corporation  to  enforce 
the  payment  of  the  calls  already  made,  and  that  no  difficul- 
ties, either  technical  or  substantial,  existed  to  prevent  this 
being  done.    How  this  may  be  we  know  not;  but,  for  the 
present,  it  is  enough  to  say  that  that  does  not  appear  to 
have  been  the  application  made  to  the  corporation,  nor  is 
it  a  part  of  (a),  or  consistent  with,  the  present  rule,  which 
must  therefore  be  discharged,  but  without  any  costs. 


1841. 


The  Queen 

V. 

Victoria 

Park 
Company. 


J. 


Rule  discharged  accordingly. 


(a)  See  the  statement  of  the  role,  p.  6S9,  ante. 
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Thursday^  DeLISSER  V.  TOWNE. 

January  28M. 

A  declaration  xvULE  to  shew  cause  why  the  master  should  not  review 
rodidous  pro-  *^"  taxation  of  the  costs  in  this  case,  and  allow  the  de- 
secuiion  for      fendant  the  costs  incidental  to  certain  assignments  mentioned 

perjury,  in  one    , 
count,  set  out    therem . 

ten  assign-  Case,  for  a  malicious  prosecution  for  periury.    The  indict- 

ments of  per-  ri.i.1.  J-  r 

jury,  which       ment,  out  of  which  these  proceedmgs  arose,  was  tor  peijuiy, 

toTlTvej^been  ^^'®g®^  ^^  *^*^®  ^^^^  committed  by  the  plaintiff  as  a  witness 

prosecuted  to  the  incompetency  of  one  Simmons f  a  testator,  in  a  cauie 

and'without  ^^  ^^^  ^'  Carter  v.  Jones.    The  declaration,  which  was  in 

probable  one  count,  alleged  ten  assignments  of  perjury  in  the  indict- 

trial  the  plain-  nient  to  have  been  made  without  reasonable  or  probable 

tiff  failed  in  cause  The  plaintiff  at  the  trial  failed  in  proving  want  of 
proving  want  *  ■•it' 

of  probable  probable  cause  as  to  nme  of  them,  but  he  obtained  a  verdict 

^^^  f^he  ^^  ^^  ^^^  last  assignment.     The  master,  in  taxing  the  costs, 

assignmenu.  allowed  the  plaintiff  the  costs  of  the  witnesses  called,  as 

a  verdict  with  ^^^^  ^^  those  to  prove  want  of  probable  cause  as  to  the  nine 

damages,  on  assignments,  as  of  those  to  prove  it  as  to  the  tenth,  on  which 

assignment.  he  succeeded.     The  ten  assignments  of  pegury  set  out  in 

Held,  that  he    ^||g  declaration  were,  that  the  plaintiff  had  sworn  falsely  in 

was  not  enti-  -mi  •  • 

tied  to  the        saymg — "  That  he  never  had  any  conversation  with  the  de- 

nesses  caUed  ''so^si"^  ^°  which  and  in  substance  he  said  to  the  defendant 
to  give  evi-  that  he  gave  up  the  said  John  Simmons,  and  that  he  thought 
of  probable       ^^^  ^^'^  Joiin  Simmons  would  not  recover,  and  that  the  said 

cause  as  to  John  Simmons  ought  to  make  his  will ;  That  he,  plaintiff, 
those  nine;  ...  .         ,  i  ,      ^   »  ,         , 

and  that  the     did  not,  at  any  time  between  the  2d  of  January  or  the  3d 

defendant  was  ^f  January,  1835,  and  the  moment  of  the  death  of  one 
not  entitled  to  ./ »  / 

the  costs  of      John  Simmons,  say  that  the  will  of  the  said  John  Simmons 

^u^^dhyh^  ^"g*"^  ^^  ^®  "^*^^'  ^^  ^^y  *'"g  ^^  ^^^^  ^ff^^'  5  That  he  the 
to  shew  pro-     plaintiff  on  the  2d  January  considered  the  said  John  Simmons 

to  those  as-      incompetent  to  make  a  will,  that  the  plaintiff  had  always  since 

signments.        the  time  of  his  attendance  on  the  said  John  Simmons,  been  of 

the  same  opinion  as  to  his  incompetence  to  make  a  will;  That 

he  had  always  been  of  the  same  opinion  during  the  last  illness 

of  said  John  Simmons,  and  that  plaintiff  had  never  said  the 
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contrary;  That  the  plaintiff  had  not  said  anything  import- 
ing capability  at  any  time  during  the  last  illness  of  said 
Johfi  Simmons  of  his  making  a  will ;  That  the  plaintiff  had 
made  a  statement  to  the  effect  that  one  Major  Revell  had 
said  to  plaintiff  that  the  best  thing  he  plaintiff  could  do 
was  to  give  Mrs.  Revell  a  dose  of  prussic  acid,  and  that  the 
plaintiff  did  not  afterwards  confess  that  that  statement  so 
made  by  him  was  untrue ;  That  plaintiff  had  never  said 
that  he  had  procured  a  child  to  be  palmed  off  upon  a  hus- 
band as  the  child  of  his  wife,  and  that  the  said  child 
had  been  brought  up  in  the  family ;  That  he,  plaintiff,  had 
never  said  that  he  had  borne  any  part  in  such  a  transaction ; 
That  plaintiff  did  not  on  the  3d  January,  1835,  being  the 
day  when  Dr.  Elliotson  was  sent  for  and  came  to  meet  in 
consultation  with  plaintiff  on  the  illness  of  said  John  Sim- 
mons, say  that  there  was  nothing  serious  the  matter  with 
said  John  Simmons,  except  that  at  his  age  every  thing  was 
serious ;  That  he,  plaintiff,  had  become  a  bankrupt,  but 
that  he  did  not  know  what  dividend  he  had  paid  under  his 
bankruptcy,  and  that  he  could  not  tell  whether  he  had  paid 
any. 


645 


1841. 


Delissfr 

V. 
TOWME. 


Sir  F.  Pollock  shewed  cause  (a).  The  case  of  Reed  v. 
Taylor  (b)  decided  that  if  a  man  prefers  an  indictment  con- 
taining several  charges,  whereof  for  some  there  is,  and  for 
others  there  is  not,  probable  cause,  a  count  for  preferring 
that  indictment  without  probable  cause  is  supported.  The 
plaintiff  therefore  in  this  action  succeeded  in  supporting  the 
only  count  in  his  declaration,  and  is  entitled  to  the  general 
costs  of  the  cause.  The  onus  of  proving  want  of  probable 
cause  was  on  the  plaintiff,  and  as  to  nine  of  the  assignments 
of  perjury  he  failed  in  the  proof  of  it,  but  the  charge  is 
single  and  entire,  that  of  preferring  maliciously  and  without 


(a)  Before  Lord  Denman  C.  J.,  Idh      (6)  4  Taunt.  616. 
ikdaU,  Fatteson  and  Coleridge  Js. 
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Delisser 

V, 
TOWNE. 
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probable  cause  an  indictnieot  for  perjury.  As  was  said 
in  Reed  v.  Tayhr(a),  if  there  is  no  probable  cause  for 
some  of  the  charges  in  the  indictment,  the  indictment  is 
preferred  without  probable  cause.  It  is  not  like  the  case 
of  a  divisible  issue,  as  where  in  libel  several  libellous  ex- 
pressions are  imputed  to  the  defendant,  who  as  to  part  dis- 
proves that  they  were  applied  to  the  plaintiff,  or  that  thej 
had  the  meaning  attributed  to  them  by  the  innuendoes ;  still 
less  resemblance  does  this  case  bear  to  one  in  which  distioct 
issues  are  raised  on  the  record. 


Kelly,  in  support  of  the  rule.  The  question  of  damage 
sustained  by  the  plaintiff  is  as  much  dependent  upon  the 
proof,  or  failure  of  proof,  of  the  whole  declaration,  as  in 
an  action  of  libel,  where  the  defendant  has  been  held  entitled 
to  the  costs  of  witnesses  called  by  him  on  a  part  of  the  charge 
of  libel  in  the  declaration  which  was  found  for  the  de- 
fendant; Prudhomme  v.  Frazerifi).  So  in  in  Doe  v.  £r- 
rington  (c)  it  was  held  that,  when  upon  one  demise  in  one 
count  in  ejectment  several  messuages  were  sought  to  be 
recovered,  the  defendant,  succeeding  as  to  a  part,  was  enti- 
tled to  his  costs  as  to  such  part.  [Patteson  J.  In  Anderson 
v.  Chapman  (d)  the  defendant  was  charged  with  negligence 
in  carrying  casks  of  tallow ;  the  jury  found  for  the  defendant 
except  as  to  one  cask,  and  it  was  held  that  the  defendant 
was  not  entitled  to  costs  as  to  the  other  casks.]  That  case, 
at  all  events,  shews  that  the  plaintiff  is  not  entitled  to  the 
costs  of  the  witnesses  whose  evidence  applied  to  the  nine 
assignments.  It  is  quite  irreconcilable  with  Prudhomme 
V.  Frazer.  [Patteson  J.  I  do  not  think  so.]  Prudhomme 
v.  Frazer  shews  that,  if  the  charge  in  the  declaration  be  of 
a  several  nature,  the  including  of  the  whole  in  one  count 
will  not  deprive  the  defendant  of  his  right  to  costs  upon 


(a)  4  Taunt.  616. 
(6)  2  A.  &E.  G4j;  S.  C.  4  N. 
&  M.  512. 


(c)  4  Dowl.  P.  C.  609. 

(d)  5  M.  &  W.  483. 


Ielisser 
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any  part  on  which  he  succeeds.     Here  the  plaintiff  might  1841. 
have   made  each  assignment  of  perjury  the  subject  of  a 

distinct  count  in  his  declaration.   (He  also  cited  Gougenheim  v. 

V.  Law(fl).)  TowNE. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.   delivered    the   judgment  of  the 
Court. — This  case  was  compromised  by  the  advice  of  the 
Courty  the  defendant  waiving  whatever  right  he  might  have 
to  make  absolute  his  rule  nisi  for  a  new  trial,  and  plaintiff 
consenting  to  reduce  his  damages  from  800/.  to  250/. ;  the 
state  of  things  was  thus  exactly  the  same  as  if  on  the  trial 
a  verdict  had  been  entered  for  the  latter  sum ;  and  the  costs, 
no  specific  provision  having  been  made  for  them,  must  be 
calculated  on  that  supposition.     The  master's  taxation  has 
been  complained  of,  principally  because   he  allowed  the 
plaintiff  the    costs  of  witnesses  who  were  not  called  at 
the  trialf  but  were  brought  to  answer  a  case,  which  it  was 
supposed  the  defendant  would  attempt  to  make  as  to  nine 
out  of  ten  assignments  of  perjury  contained  in  the  indict- 
ment, for  the  malicious  prosecution  of  which  this  action 
was  brought.     The  plaintiff  failed  in  establishing  want  of 
probable  cause  as  to  those  nine  assignments,  and  succeeded 
only  as  to  the  tenth ;  the  defendant  was  not  called  upon  for 
any  answer  as  to  the  nine.     Under  these  circumstances  we 
think  the  master  was  wrong  in  allowing  the  costs  of  these 
witnesses.     But  the  defendant  further  contends,  that  the 
master  ought  to  have  allowed  him  the  costs  in  respect  of 
ihose  nine  assignments,  upon  the  ground  that  the  plea  of 
not  guilty  raised  a  distinct  issue  upon  each  of  these  assign- 
ments of  perjury.    Upon  consideration,  and  looking  at  the 
declaration  in  this  case,  we  are  of  opinion  that  the  plain- 
tiff's  cause  of  action  was  one   and  entire,  namely,    the 
defendant's  having,  without  probable  cause,  preferred  an 

(a)  4  Dowl.  P.  C.  48S. 
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indictmeut  against  the  plaintiff  for  perjury^  alleged  to  have 
been  committed  upon  one  trial.  Though  the  indictment 
contained  assignments  of  perjury  upon  several  parts  of  the 
plaintiff's  examination  upon  that  occasion,  yet  it  was  but 
one  charge,  and  the  preferring  that  charge  without  pro- 
bable cause  constitutes  but  one  cause  of  action.  The  plea 
of  not  guilty  denies  that  one  cause  of  action,  and  amounts 
to  an  assertion  that  the  defendant  had  probable  cause  for 
the  whole  of  the  indictment  That  is  one  entire  issue; 
and,  if  there  was  no  probable  cause  for  any  part  of  the 
charge,  the  plaintiff  was  entitled  to  a  verdict.  Whether 
there  was  or  was  not  probable  cause  for  other  parts  of  the 
charge  would  affect  the  damages,  but  could  not  affect  the 
verdict,  or  shew  that  the  defendant  had  properly  preferred 
the  indictment,  that  is,  with  probable  cause  for  every  part 
of  it.  This  leaves  untouched  the  decisions  in  Prudhomme 
V.  Frazer{a)  and  Doe  d.  Errington  v.  Errington(jb),  which 
we  think  no  less  correct  than  beneficial ;  and  it  follows  the 
principle  on  which  the  Court  of  Exchequer  disposed  of 
Anderion  v.  Chapman  (c). 

Another  objection  was,  that  the  master  had  allowed  the 
plaintiff  the  costs  of  defendant's  application  for  a  new  trial. 
We  think  it  unfounded,  because  the  consent  that  the  verdict 
should  stand  against  him,  bound  him  to  pay  the  costs  of 
the  cause,  under  which  description  the  costs  of  the  rule 
undoubtedly  fall.  M* Andrew  v.  Adam${d)  has  no  applica« 
cation  whatever. 

Rule  absolute  to  review  taxation,  and  disallow 
plaintiff's  witnesses  as  above,  but  not  to 
allow  defendant's  costs. 

(a)  2  A.  &  E.  645;   5.  C.  4  N.         (c)  5  M.  &  W.  483. 
&  M.  512.  Dow  I.  P.  C.  120. 

(6)  4  Dowl.  P.  C.  602. 

G. 
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Birmingham,  Bristol  and  Thames  Junction 

Railway  v.  White.  Monday, 

February  Isi, 

IxULE  to  shew  cause  why  the  defendant  should  not  be  at  A  railway  act 

liberty  to  inspect  and  take  extracts  from  the  minute  books  ^^j^JIJau^" 

of  the   Company^  and   particularly    those   relating  to  the  relating  to  in- 

meetings  at  which  certain  calls  were  made,  the  amount  ^^^^  jn  J^ 

of  which  by  this  action  it  was  sought  to  recover  from  the  action  for  calls 

.  ^      .  the  defendant 

defendant.  applied  for  an 

The  defendant's  attomev  made  an  affidavit  that  this  was  inspection,  to 

enable  him  to 
necessary  to  enable  the  defendant  to  plead,  and  he  and  the  plead,  which 

defendant  deposed  to  belief  tliat  there  was  a  good  defence  JJ^o^'^^cred^ 
on  the  merits,  and  that  the  application  was  made  bon&  fide,  be  given  by 
and  solely   with  the  professed  object.      The   application  dauses. 

had  been  heard  at  chambers,  and  referred  by  the  judge  to      TheCourt 
-     ^  refused  to 

the  Court.  compel  the 

Company  to 
permit  the  in- 

Sir  J.  Campbell  A.  G.  and  E.James  {a)  shewed  cause,  spection  re- 
There  is  no  precedent  for  such  an  application  as  this.  ^"'  ' 
The  defence  is,  that  the  defendant  is  not  a  proprietor ;  if 
he  is,  there  is  an  end  of  the  defence;  if  not,  he  has  no 
right  to  what  he  now  asks;  Hedges  v.  Athis{b).  In  that 
case  it  was  held,  that,  if  there  were  a  right  to  inspect,  it 
could  not  be  claimed  until  after  issue  joined,  so  that  the 
Court  might  see  whether  it  was  necessary  or  not.  The 
object  of  the  defendant  in  making  this  motion  obviously 
is  to  enable  him  to  plead  pleas,  which  the  Court  in  the 
SotUh- Eastern  Raihuay  Company  v.  Hibblewhite{c)  de- 
cided should  not  be  allowed.  The  act  constituting  the 
Company  has  clauses  shewing  in  what  cases  a  shareholder 

(a)  It  was  objected  that  the  roons,  nor  any  such  point  having 

aflidavit  did  not  shew  any  demand  been  referred  by  the  judge  to  the 

before  applying  to  the  Court ;  but  Court. 

on  this  the  Court  did  not  decide,  (6)  3  Wils.  398;  S.  C.  2  W.  Bl. 

intimating  however  that  it  was  un-  877. 

tenable,  no  each  point  having  been  (c)  4  P.  &•  D.  246. 
made  at  the  hearing  of  the  sum- 
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18  entitled  to  inspect  the  books,  and  none  of  them  apply  to 
such  a  case  as  this.  The  general  management  of  the  Com- 
pany is  vested  in  the  directors.  The  108th  section  enacts, 
that  it  shall  be  competent  **  at  any  general  or  special 
meeting"  to  call  for  information  and  inspection  of  any 
papers.  By  section  1  ig  a  book  of  all  payments  and  re- 
ceipts is  to  be  kept  by  the  Company,  and  open  at  all  times 
to  the  inspection  of  loan  creditors.  By  section  127  the 
Company  are  to  keep  a  true  account  of  the  places  of 
abode  of  the  proprietors,  which  shall  be  at  all  times  opea 
to  the  proprietors.  The  statute  has  given  a  general  form 
of  declaration.  The  purview  of  the  whole  statute  shews 
that  it  was  intended  to  create  a  statutable  partnership, 
governed  in  the  manner  and  by  the  regulations  prescribed 
by  that  statute,  and  that  to  its  provisions  reference  must  be 
made  to  determine  the  rights  of  the  shareholders. 


P/a//contr^.  The  108th  section  is  not  sufficient  to 
give  a  proprietor  the  requisite  information ;  he  may  de- 
mand it  at  the  meeting,  and  be  outvoted  by  the  other 
members  present.  The  special  power  to  inspect  given  by 
the  statute  does  not  take  away  from  the  shareholders  (one 
of  whom  the  plaintiffs  say  this  defendant  is)  the  common 
law  right  of  inspecting  that  in  which  they  have  a  quasi 
partnership  interest.  It  is  said  that  the  defendant  here 
seeks  for  the  information  that  he  may  find  out  some  defect 
in  the  proceedings  of  which  he  may  take  advantage ;  but,  if  ' 
that  were  so,  it  would  not  bar  his  right;  King  v.  Kwg(ja), 


Lord  DenmanC.J. — In  that  case  the  plaintiff  who 
sought  the  inspection  had  a  clear  and  direct  property. 
I  think  it  could  not  have  been  the  intention  of  the  act  to 
give  to  any  parties  so  large  a  power  of  inspection  as  that 
contended  for  on  the  part  of  the  defendant.  Sufficient 
powers  are  given  to  enable  the  shareholders  to  ascertain 
what  are  their  rights ;  but  the  provisions  of  the  act  were  not 

(a)  4  Taunt.  666. 
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intended  to  assist  a  defendant  in  the  discovery  of  some 
defect  in  the  proceedings  of  which  he  might  avail  himself 
by  a  plea. 

LiTTLBDALE  J.  concuiTed. 

Patteson  J. — The  defendant  has  neglected  all  the  op* 
portunities  which,  if  he  is  a  shareholder,  he  had  under  the 
statute  of  obtaining  the  information  he  asks,  and  now  I 
think  we  ought  not  to  assist  him  in  his  search  for  a  defence 
to  the  action  brought  against  him. 
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Coleridge  J.  concurred. 


G. 


Rule  discharged. 


Charlotte  Bacon  v.  Smith  and  another.  Assignees  of 

Bacon,  a  Bankrupt  (a). 

aRREST  of  judgment.  Case  for  permissive  waste.  The 
declaration  stated^  that  by  devise  of  one  Furniss,  the  pre- 
mises wasted  were  given  to  the  husband  (the  bankrupt) 
and  the  plaintiff^  to  hold  the  same  for  their  joint  lives,  and 
they  were  afterwards  devised  to  the  survivor  during  his  or 
her  life.  The  declaration  then  alleged  that,  while  the  joint 
lives  were  still  existing,  the  interest  of  the  husband  vested 
in  the  defendants,  and  that  they  entered  and  suffered  and 
permitted  the  premises  to  become  and  be  out  of  repair, 
ruinous,  &c.  That  they  retained  possession  until  the  hus- 
band died,  and  the  right  and  title  to  the  premises  became 
vested  in  the  plaintiff. 

Verdict  for  the  plaintiff.    This  rule  was  obtained  to  shew 
cause  why  the  judgment  should  not  be  arrested. 


February  2d. 

Devise  to  A, 
and  his  wife 
to  hold  for 
their  joint 
lives,  and  to 
the  survivor 
for  his  or  her 
life.   The  hus- 
band during 
the  joint  lives 
assigned,  and 
the  assignee 
coDimiited 
waste  :— 
Heldf  that  the 
wife  (who  sur- 
vived) could 
not  maintain 
case  for  waste, 
she  having 
only  a  contin- 
gent remain- 
der at  the 


time  of  the 
Alexander,  Wightman  and  Heaton  shewed  cause.     It  is  waste  done. 


(a)  Decided  at  the  sittings  after  this  term,  Tuesday,  February  9. 
VOL.  IV.  V   U 
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objected  that  it  appears  on  this  declaratioa  that  the  wife 
bad  no  interest  in  the  premises  wasted  at  the  time  of  the 
waste  done^  but  it  is  sufficient  that  she  had  then  a  cootio- 
gent  interest  in  remainder,  to  take  effect  immediately  upon 
the  death  of  the  then  tenant  for  life,  and  that  at  the  time  of 
the  action  brought,  that  remainder  had  become  vested  io  pos- 
session in  her.  [Lord  Denman  C.  J.  If  the  husband  bad 
remained  in  possession  until  his  death,  could  she  have  maio- 
tained  an  action  for  waste  against  his  executors  ?]  That 
case  might  be  distinguishable,  if  necessary ;  bis  possessioo 
would  be  her  possession.  [Coleridge  J.  And  would  not 
the  possession  of  the  assignees  of  the  husband  be  as  much 
his  possession?]  Not  against  her.  On  the  death  of  the 
husband  the  whole  survived  to  the  wife,  and  he  could  not 
by  any  act  duriog  his  life  prejudice  the  estate,  which  was  to 
come  to  his  wife :  Green  d.  Crew  v.  King  (a),  Co,  Litt.  326  a, 
Com,  Dig.  Baron  and  Feme,  (K).  That  there  is  no  prece- 
dent for  such  an  action  as  this,  is  sufficiently  accounted  fori 
for  until  the  3  &  4  Will.  4,  c.  42,  s.  2,  on  the  death  of  a 
tenant  for  life,  his  executors  were  not  liable  to  an  action  for 
damage  to  the  real  estate  in  his  lifetime. 


Cresswell  and  Baines  contrd  were  stopped  by  the  Court. 

Lord  Denman  C.  J. — The  right  of  one  tenant  for  life 
to  sue  another  for  waste  does  not  come  in  question  in  this 
case.  The  declaration  discloses  that  the  plaintiff  had  do 
vested  interest  at  the  time  of  the  waste  committed. 

LiTTLEDALE  J.  Concurred. 

Patteson  J. — ^There  is  a  passage  in  point  in  Co.  IMt. 
53  b,  '*  Note,  after  waste  done,  there  is  a  special  regard  to 
be  had  to  the  continuance  of  the  reversion  in  the  same  state 
that  it  was  at  the  time  of  the  waste  done ;  for,  if  after  the 


(a)  2  W.  BL  12U. 
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waste  be  granteth  it  over,  though  he  taketh  back  the  whole        i84i. 
estate  again,  yet  is  the  waste  dispunishable." 

CoLBRiDGE  J.  concurred. 

G*  Rule  absolute. 


The  Queen  v.  The  Inhabitants  of  St.  John,  Margate.    Wednesday, 

January  27 th. 

UPON  an  appeal  against  an  order  of  sessions  for  the  re-  4"  e»a°ii"^- 
moval  of  John  Gocher  and  wife,  and  four  children,  from  the  per  stated  n 
parish  of  St.  John,  Margate,  to  the  parish  of  PJaydon  in  settlement  by 

^  /  o       7  r  J  apprentice- 

Sussex,  the  Court  of  Quarter  Sessions  for  Kent  quashed  the  ship.   The  no- 

order,  subject  to  the  opinion  of  this  Court  on  the  following  ™^u°d8  of  ao- 

case  : —  pea)  stated 

In  the  examination  of  the  pauper  upon  which  the  order  ^^  did^not 
was  made,  he  stated  as  follows : — •'  I  am  thirty-one  years  of  acquire  a  set- 

_  tlement  by  ap- 

age,  and  was  bom  at  Old  Romney.     When  1  was  about  of-  prenticeship, 
teen  years  old  I  was  bound  apprentice  to  John  Clark  of  ^^-'^^V^^  ^*^^ 

"'  .  .  premium  was 

Playden.     I  was  bound  until  I   should  attain  the  age  of  paid  by  the 
twenty-one  years,  and  I  now  produce  the  indenture  dated  and^the  recu^' 
Aug.  30th,  1821,  executed  by  both  parties  and  by  my  father;  lations  of  the 
the  consideration  was  15/.     I  served  the  whole  time,  and  binding  parish 

resided  in  my  master's  house  at  Playden  during  the  said  apprentices 

°  .  were  not  ob- 

service.     I  have  been   relieved  by   Margate  parish  three  served: — 

times."  -^^^^^  ?^^'  ^® 

execution  of 
A  copy  of  this  examination  was  duly  sent  with  the  order  the  indenture 

of  removal  to  the  parish  officers  of  Playden,  who  thereupon  shirf  wa"ad^ 
gave  notice  of  appeal,  and  stated  the  following  grounds  of  mitted. 
appeal: —  notice  of' 

•'  That  the  said  John  Gocher  did  not  acquire  a  settlement  g»^«"n<^s  of  np- 

*      ^  peal  was  alto- 

m  the  parish  of  Playden  by  reason  of  his  being  bound  ap-  gether  bad  for 
prentice  by  indenture  dated  30th  Aug.  1621,  to  one  John  ^^^^^^^^y- 
Clark  and  serving  under  the  same  indenture,  because  the 
premium  of  15/.  paid  to  the  said  John  Clark  was  a  payment 
made  by  the  parish  officers  of  Old   Romney  in  the  said 
county  of  Kent,  and  not  by  the  father  of  the  said  John 

uuS 


The  Queen 

V. 
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184).        Gocher^  and  the  requisitions  of  the  statute  made  for  the 

regulation  and  binding  of  parish  apprentices  then  in  force 

were  not  complied  with.*' 

InhabitancB  of      Neither  the  indenture  nor  a  copy  of  it  was  sent  to  the 
St.  John,  ■^■'  ,  , 

Margate,  appellants  at  any  time,  nor  had  they  seen  it  until  the  day  of 
the  appeal.  At  the  hearing  of  the  appeal  the  counsel  for 
the  respondents  began  by  stating  his  case,  and  reading  the 
examination  and  grounds  of  appeal,  and  he  then  produced 
an  indenture  of  apprenticeship  as  the  document  referred  to 
in  the  examination,  and  was  about  to  have  it  read,  when  the 
counsel  for  the  appellants  inquired  who  produced  it«  The 
counsel  for  the  respondents  then  called  John  Gocher,  the 
pauper,  who  said  he  produced  it,  and  had  given  it  to  the 
attorney  for  the  respondents.  The  counsel  for  the  respon- 
dents then  proposed  to  read  the  indenture,  alleging  that  the 
appellants  could  not  dispute  the  signatures  of  the  parties 
to  the  instrument,  inasmuch  as  its  execution  was  admitted 
by  the  terms  of  the  grounds  of  appeal.  The  appellants,  on 
the  other  hand,  contended  that  the  due  execution  of  the 
indenture  was  put  in  issue  by  the  grounds  of  appeal,  and 
that,  as  it  appeared  that  there  was  an  attesting  witness,  that 
witness  ought  to  prove  the  execution  in  the  usual  way.  The 
Court  decided  that  the  execution  of  the  indenture  ought  to 
be  proved.  The  counsel  for  the  respondents  then  with- 
drew the  indenture,  and  contended  that  the  affirmative  la; 
upon  the  appellants,  and  called  upon  them  to  begin  and 
prove  their  case.  The  Court  decided  that  the  appellants 
were  not  bound  to  begin,  and  they  requested  the  respon- 
dents' counsel  to  proceed  with  his  case.  This  the  respon- 
dents did  not  do,  whereupon  the  order  was  quashed. 

The  principal  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  is  whether  the  due  execution  of  the  inden- 
ture was  put  in  issue  by  the  grounds  of  appeal.  If  this 
question  should  be  decided  in  the  affirmative,  then  the  order 
of  sessions  is  to  be  confirmed,  unless  the  Court  should  be 
of  opinion  that  the  appellants  were  bound  to  begin;  in 
which  case,  or  if  the  Court  should  be  of  opinion  that  the 
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due  execution  of  the  indenture  was  not  put  in  issue,  then 

the  order  of  sessions  is  to  be  quashed,  and  the  case  to  be    rnfTT^^ 

^  '  Tlie  Queen 

reheard.  v. 

Inhabitants  of 
St.  John, 
Horn  in  support  of  the  order  of  sessions.     The  notice     Margate. 

of  grounds  of  appeal  here  in  elBfect  traverses  the  settlement 

stated  in  the  examination,  and  does  not  confess  and  avoid  it 

by  setting  up  a  settlement  in  a  third  parish.     That  is  the 

distinction  between  the  present  case  and  that  of  Rex  v. 

Hockworthy  (a),  which  decided  that  in  the  latter  case  the 

settlement  stated  in  the  examination  was  admitted. 

Hodges  contra.  The  grounds  of  appeal  set  up  an  inva- 
lidation of  the  settlement  in  the  examination  for  a  particular 
defect  only;  and  only  on  the  existence  of  that  defect,  there* 
fore,  are  the  parties  at  issue :  all  the  other  facts  are  ad- 
mitted. Besides,  the  grounds  of  appeal  are  objectionable, 
as  stating  too  generally  the  non-compliance  with  the  act  for 
apprenticing  paupers.  In  yi  hat  respect  the  statute  was  not 
observed  ought  to  have  been  stated  :  Rex  v.  Inhabitants  of 
Whitley  Upper  {b).     (He  was  then  stopped  by  the  Court.) 

Lord  Dbnman  C.J. — That  case  seems  to  shew  that  the 
notice  was  altogether  defective.  However  that  may  be,  it 
is  clear  that  the  notice  of  the  grounds  of  appeal  does  not 
put  in  issue  the  execution  of  the  indenture.  It  merely  dis- 
putes the  legality  of  the  payment  of  the  15/.;  but  that 
admits  the  formal  execution  of  the  instrument,  and  sets  up 
a  distinct  ground,  by  which  notwithstanding  it  is  said  the 
settlement  was  vitiated. 

LiTTEDALE,  Patteson  and  Coleridge  Js.  concurred. 

G.  Order  of  sessions  quashed. 

(fl)  7  A.  &  E,  492 ;  S.C.  2  N.  &  P.  383.  (6)  3  P.  &  D.  81. 
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Tuesday,  E^^jj  ^    DUDFIELD. 

January  12  tn. 

Where  ono  JJEBT  for  goods  sold  and  delivered,  and  on  an  account 

person  being 

in  possession  stated. 

?on^^n^^to^  Pleas :  1st,  except  as  to  1/.  9s.  2d.  parcel  &c.,  nunquam 

another  agrees  indebitatus  :  2nd^  except  &c.^  a  set  off  for  money  lent  &c.: 

become  the  ^^^'  ^^  ^^  ''•  ^^'  ^^''  *  ^^^^e^  a"^  payment  into  Court. 
purchaser  of         Replication  :     ijssue  joined  on  the  first  plea;  2,  nun- 
sequent  acts  quam  indebitatus  to  the  2nd,  (upon  which  issue  was  joined) ; 
may  amount  3^^    admitting  the  tender,  and  taking  the  money  out  of 

to  proof  of  an  "  »  ^ 

acceptance,  so  Court. 

as  to  satisfy         ^^  ^j^^  ^^.j^j  ^^f^^^  Lo^j  Denman  C.  J.,  at  the  West- 

the  statute  of        ^  ^    ^  ^  ' 

frauds.  minster  sittings  after  Hilary  Term,  \S3%  it  appeared  that 

lifF  was'^the"'  ^^^  plaintiff  was  a  dealer  in  German  toys,  and  the  defend- 

owner  of  some  ant  a  custom-house  agent,  who  had  been  employed  by  the 

bond  and  plaintiff  for  a  considerable  time  to  clear  goods  for  him. 

entered  in  the  j^  t^^  month  of  April,  1838,  there  being  a  debt  of  about 
name  of  the  .     .^  ,  . 

defendant,  50/.  due  from  the  plamtifi  to  th€  defendant,  and  there  being 

a  custom-  some  goods  belonging  to  the  plaintiff  in  bond  in  the  de- 

Theplaintitf  fendant's  name,  the  plaintiff  called  on  the  defendant,  and 

to  thVdefend-  ^'J^^cted  him  to  sell  the  goods,  and  pay  himself  out  of  the 

ant  gave  proceeds ;  the  defendant  required  a  written  authority  to  sell, 
him  a  written  ,    ,         ,   •     •«.  ,.      ,  i  •       t      r  n       • 

authority  to  ^^d  the  plamtiiT  accordmgly  sent  him  the  followmg  memo- 
sell  the  goods,  randum : 

and  pay  him-  ^      ,        *     ..      . 

self  out  of  the  London,  Apnl  ath,  183a 

proceeds.  The      « gir, — We  do  hereby  authorise  you  to  sell  by  private 

defendant  not  .         1    ,       r    ,  j  .  ^  T 

having  sold  Contract  the  whole  of  the  goods  you  have  entered  for  os, 

them,  subse-  remaining  in  bond,  and  to  pay  yourself,  out  of  the  proceeds, 

by  parol  to  duties,  and  charges,  due  on  our  account,  the  balance  you 

them  ami  he  ^^'^  ^^  ^  matter  of  course  hand  over  to  us. 

then  sold  We  are,  Sir,  your  obedient  servants, 

them,  and  ore-  .     ^,       o    ^     „ 

ditcdthe  A.  Edan&.  Co. 

plaintiff  with         Some   short  time  afterwards,  a  friend  of  the  plaintiff 

Held,  that  this  called  on  the  defendant  and  inquired  whether  he  had  sold  the 

was  evidence  ^QQ^g  .  jh^  defendant  said  he  thought  he  had  got  a  purchaser 

of  an  accept-  o  »  o  o  r        ^ 

ance  of  the  for  them^  but  he  had  not  got  his  answer ;  and  immediately 

roods  by  de- 
endaQt« 


Edam 
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afterwards   he  added,   ''very  well;   I'll   keep   the  goods        i84i. 

myself/'  and  he  agreed  to  take  them  at  the  invoice  price, 

less  a  discount  of  15  per  cent.  ^y" 

This  was  communicated  to  the  plaintiff;  the  defendant    ^^^^^^^^' 
afterwards  sold   the   goods,  and  rendered  a  debtor  and 
creditor  account  to  the  plaintiff,  in  which  credit  was  given 
to  the  plaintiff  for  the  goods  in  question. 

It  was  submitted  on  the  part  of  the  defendant,  that  there 
was  no  evidence  of  any  acceptance  of  the  goods  so  as  to 
satisfy  the  Statute  of  Frauds,  and  a  nonsuit  was  applied  for ; 
the  Lord  Chief  Justice  however  thought  there  was  a  case 
to  go  to  the  jury,  and,  after  witnesses  had  been  called  for 
the  defence,  the  plaintiff'  had  a  verdict,  leave  being  re- 
served to  the  defendant  to  move  to  set  it  aside,  and  enter 
a  nonsuit. 

Keifyf  in  Easter  Term  following,  had  obtained  a  rule 
nisi  accordingly,  or  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  and  upon  affidavits. 

Thomas  in  last  Michaelmas  term  (a)  shewed  cause.  It 
was  argued  on  the  part  of  defendant,  that  there  was  no 
evidence  to  take  the  caste  out  of  the  Statute  of  Frauds;  but 
the  jury  believed  the  witness,  who  swore  to  the  conversation 
in  which  the  defen^iant  said  he  would  takethe  goods  at  the  in- 
voice price,  less  the  15/.  percent,  discount, and  that  was  suffi- 
cient evidence  of  an  acceptance.  Besides,  the  defendant  is 
barred  by  the  pleadings  from  denying  the  sale  of  the  goods; 
for  the  plea  of  tender  admits  the  contract  on  each  of  the 
counts  of  the  declaration.  [Coleridge  J.  It  has  been 
settled  that  a  plea  of  tender  only  admits  some  contract;  it 
does  not  admit  the  contract  declared  upon.  In  indebitatus 
assumpsit,  the  plaintiff  may  give  evidence  of  several  con- 
tracts.] But  here  there  is  only  one  contract  set  up  and 
proved,  and  a  payment  on  account  of  that  contract  must 
admit  the  whole  of  it.     [Littledale  J.     Suppose  there  are 

(a)  Before  Lord  Dennian  C.  J.,  LUtledale,  Williams  and  Coleridge  Js, 
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two  contracts,  upon  one  of  which  a  sum  of  money  is  doe, 
and  that  sum  is  paid  into  Court  generally,  may  not  the 
plaintiff  take  it  out,  and  yet  proceed  on  the  other  contract, 
which  then  would  be  the  only  one  he  would  rely  upon  ?] 
At  any  rate  after  a  plea  of  tender,  the  plaintiff  cannot  be 
nonsuited  ;  Harding  v.  Spicer  {a). 


Kellj/,  in  support  of  the  rule.  The  supposed  contract  of 
sale  was  in  fact  not  a  legal  contract  within  the  Statute  of 
Frauds;  for  it  was  a  parol  contract,  and  there  was  no  accep- 
tance of  the  goods  by  the  defendant,  nor  in  fact  could  there 
be,  as  the  goods  were  all  along  in  his  possession.  [Lord 
Denman  C.  J.  The  defendant  sold  the  goods,  was  not  that 
act  evidence  of  an  acceptance  f]  The  contract  for  sale  was 
by  parol,  and  nothing  that  afterwards  passed  by  word  of 
mouth  could  amount  to  an  acceptance.  [Lord  Denman 
C.  J.  Certainly  not.]  Then  there  was  no  acceptance  here* 
The  statute  (6)  says  that,  ''no  contract  for  the  sale  of  an; 
goods  8cc.  for  the  price  of  10/.  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actuatlt/  receive  the  same,  &c."  It  cannot  be  said 
that  a  person  already  in  possession  of  goods,  "  accepts  and 
actually  receives"  them  from  another.  Suppose  goods 
were  delivered  to  a  carrier  in  the  course  of  business, 
and  it  was  proved  that  the  carrier  verbally  agreed  to  purchase 
them,  that  would  not  be  sufficient.  The  act  of  acceptance 
must  be  inconsistent  with  any  previous  tenure  of  the  pro« 
perty.  Here  the  goods  were  actually  in  possession  of  the 
defendant  for  the  purpose  of  sale,  he  had  a  written  autho« 
rity  from  the  plaintiff  to  sell  them  and  deduct  his  debt,  and 
he  did  sell  them,  and  render  an  account  to  the  plaintiff. 
[Lord  Denman  C.  J.  If  the  fact  of  the  sale  had  stood 
alone,  it  might  not  have  been  inconsistent  with  the  written 
order ;  but  the  evidence  is,  that  the  defendant  sold,  with  a 
declaration  that  he  sold  on  his  own  account,  and  the  ques- 


(a)  1  Camp.  327.   But  see  note, 
ibid. 


{h)  29  Car.  2,  c.  3,  8.  17. 
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tion  is  whether  that  was  not  evidence  for  the  jury  of  an 
acceptance.  The  argument  rather  seems  to  be,  that  the  Sta- 
tute of  Frauds  does  not  go  far  enough,  and  that  it  ought  to 
have  provided  that  proof  of  acceptance  should  be  in  writing.] 
It  is  submitted  that  there  was  no  evidence  whatever  of  the 
acceptance.  A  literal  compliance  with  the  statute  was  im- 
possible for  the  reasons  already  stated ;  and  a  mere  con- 
structive acceptance  is  not  sufficient;  Nicholle  v.  Plume  (a), 
Hanson  v.  Armitage{b),  Phillips  v.  Bi8tolli{c).  With 
regard  to  the  tender  and  payment  into  Court,  he  referred  to 
Kingham  v.  Robins  {d),  and  Coleridge  J.  referred  to  Staple^ 
ton  V,  Noweli{e). 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  following  judg- 
ment : — In  this  case,  which  was  an  action  for  goods  sold  and 
delivered,  defendant  claimed  a  nonsuit,  for  want  of  compli- 
ance with  the  Statute  of  Frauds.  There  was  no  memoran- 
dum in  writing,  nor  (as  he  contended)  any  acceptance.  The 
facts  were,  that  defendant  had  acted  as  agent  for  plaintiff 
on  several  occasions,  in  relation  to  certain  merchandises  im- 
ported from  France,  and  that  the  goods  in  question  were 
lying  at  the  custom-house  in  defendant's  name,  to  be  sold 
by  him  for  plaintiff.  The  plaintiff  was  considerably  in- 
debted to  the  defendant,  who  was  pressing  that  a  sale  should 
be  made,  that  he  might  pay  himself  out  of  the  proceeds, 
and  an  authority  to  sell,  dated  6th  April,  was  given  by 
plaintiff  to  defendant,  and  produced  in  the  course  of  plain- 
tiff's evidence.  But  a  witness  stated  that,  at  the  end  of 
the  same  month,  he  had  called  on  defendant  on  behalf  of 
plaintiff,  and  that  in  that  conversation  defendant  finally 
agreed  to  buy  these  goods  himself,  15  per  cent,  under  the 
cost  price.     The  defendant  subsequently  sold  the  goods. 


(a)  1  C.  &  P.  272. 
(&)  1  p.  &  R.  128;  &  C.  6  B. 
&  A.  557. 
(c)  2  B.&C.5U;  5.C.  3  D. 


&  R.  822. 

(rf)  5  M.  «c  W.  94. 
(0  C  M.  &  W.  9. 


660  CASES  IN  THE  QUEEN*S  BEMCH^ 

1841.  and  rendered  a  debtor  and  creditor  account  to  tbe  plaiutiff, 
in  which  credit  was  given  to  the  plaintiff  for  the  goods  by 
an  item  in  these  words, ''  Goods  (describing  them)  sold  for 
120/."  The  action  was  brought  in  effect  for  that  sum,  and 
the  verdict  passed  accordingly. 

The  plaintiff  argued  that  this  parol  contract  of  sale  was 
binding  within  the  statute,  because  defendant  had  accepted 
the  goods  in  selling  them  and  keeping  the  money.  This 
was  denied,  and  it  was  said  that  the  statute  requiring  ac- 
ceptance and  actual  receipt  of  the  whole  or  part,  where 
there  was  no  written  memorandum,  could  not  be  satisfied 
in  the  case  of  one  at  the  time  of  the  bargain  possessed  of 
the  goods,  inasmuch  as  that  circumstance  prevents  them 
from  being  delivered  to  him  or  actually  received  by  him  in 
virtue  of  the  sale.  At  all  events,  it  was  contended  that  no 
act  could  be  relied  on  to  prove  acceptance  and  receipt,  but 
what  was  inconsistent  with  the  purpose  of  the  prior  pos- 
session; whereas  in  this  case,  all  that  was  done,  the  sale 
and  the  account  rendered  were  perfectly  consistent  with  the 
authority  previously  given,  and  the  defendant's  character  of 
agent  We  have  no  doubt  that  one  person  in  possession 
of  another's  goods  may  become  the  purchaser  of  them  by 
parol,  and  may  do  subsequent  acts  without  any  writing  be- 
tween the  parties,  which  amount  to  acceptance ;  and  the 
effect  of  such  acts,  necessarily  to  be  proved  by  parol  evi- 
dence, must  be  submitted  to  the  jury.  We  entertain  this 
opinion,  after  fully  considering  all  the  cases  cited,  especially 
Elmore  v.  Stone  (a),  Nicholle  v.  Plume  (6),  and  Maberley 
V.  Sheppard{c);  agreeing  that  such  evidence  must  be  une- 
quivocal, but  thinking  the  question,  whether  it  is  so  or  not, 
under  all  the  circumstances,  fact  for  the  jury,  not  matter  of 
law  for  the  Court.  It  was  indeed  contended,  that  parol 
evidence  was  inadmissible  to  explain  the  character  of  the 
acts  relied  on  to  prove  acceptance,  for  that  to  admit  it  would 
let  in  all  the  inconvenience  which  the  statute  was  intended 

(a)  1  Taant.  45&  (c)  10  Bing.  99. 

(6)  1  C.  &  P.  272.  • 
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to  prevent*  No  case  however  warrants  the  holding  the  i84i. 
rule  so  strict,  nor  does  convenience  require  it;  for,  where 
there  is  the  foundation  of  an  act  done  to  build  upon,  the 
admission  of  declarations  to  explain  that  act  lets  in  only 
that  unavoidable  degree  of  uncertainty  to  which  all  trans- 
actions to  be  proved  by  ordinary  parol  evidence  are  liable. 
Upon  this  principle  the  statute  of  9  Geo.  4,  c.  14,  s.  1,  on  a 
very  analogous  mattery  has  been  construed  in  the  Court  of 
Exchequer;  for  whilst  in  Willis  v.  Newham(a)  it  was  held 
that  part  payment,  to  take  a  case  out  of  the  Statute  of  Limi- 
tations, could  not  be  proved  by  a  verbal  acknowledgment 
Oftfy,  it  was  held  in  Waters  v.  Tomkins(b)  that,  where  a  sum 
bad  been  paid  without  any  statement  on  what  account, 
declarations  were  admissible  to  explain  on  what  account* 

Therefore  a  nonsuit  cannot  be  entered.  The  motion  for 
a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
evidence,  was  supported  by  some  very  strong  observations 
on  the  probabilities  of  the  case,  which  were  not  however 
exclusively  in  favour  of  defendant.  It  was  moved  for  also, 
on  defendant's  affidavit,  which  we  have  thought  it  right  to 
examine  carefully  with  those  on  the  other  side.  The  answer 
which  these  give  is  complete :  no  subsequent  information 
has  been  or  can  be  obtained,  and  defendant's  case  is  nar- 
rowed to  the  improbability  that  that  of  his  adversary  can 
be  true.  But  this  has  been  already  considered  by  the  jury, 
who  were  satisfied  with  the  proof  of  it  by  a  witness  whose 
character  stands  unimpeached. 

A.  Rule  discharged. 

(a)  3  Y.  &  J.  518.  (6)  2  C,  M.  &  R.  723. 
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Doe  d.  John  Lean  v.  T.  T.  Lean,  C.  Lean  and 

W.  Lean. 

Atesiatrix,       EjECTMENT.     The  cause  was  tried  at  the  Cornwall 

owDfir  ifi  iWc  .^-^ 

(before  Stat.  7  summer  assizes^  ISSB,  before  Coltman  J .  ^hen  a  verdict 
WilL  4  and  1  passed  for  the  plaintiff,  subject  to  the  opinion  of  this  Court 
devised  to  C.    upon  a  special  case,  which  stated  (inter  alia)  the  following 

i. (her eldest    facts:— 
son)  as  ToU 

lows:— *<ilfi  Thomas  Taker,  by  his  last  will  and  testament,  dated  5th 
x'Ynthep^     of  June,  17B4,  duly  attested  to  pass  freehold  estates,  after 

nsh  of  B. '  for  various    trifling   legacies  and   bequests,  devised   and   be- 

life  *  **  and 

after  his  death  queathed  all  the  rest,  residue  and  remainder  of  his  lands  &c. 

I  give  and  be-  and  all  other  his  estate,  goods,  chattels  &c.  unto  bis  daueh- 

qaeath  the  .  .  . 

same  unto  his   ter  Mary,  the  wife  of  Christopher  Lean,  her  heirs  8cc.  and 

son  r.  L.  free  appointed  her  the  executrix  of  bis  will, 
of  legacies  and     '^■^ 

mortgages.*'  The  testator,  at  the  date  of  the  will,  and  at  the  time  of 
residuary^  his  death  in  ISlQy  was  seised  of  a  freehold  farm  called 
clause  in  fa-  Lease,  Christopher  and  Mary  Lean  entered  upon  this  farm 
who  was  ap-  ^^  ^^^  death  of  the  testator,  and  Mary,  who  succeeded  her 
pomted  execu-  husband,  remained  in  the  occupation  thereof  till  her  death, 
thai  r.  I.  took  Her  last  will,  dated  13th  August,  1819,  and  duly  attested 
an  estate  for     ^^  ^^^^  ^.^^l  property.  Contained  the  following  sentences: — 

**  As  to  my  worldly  goods  with  which  God  hath  blessed  me, 
which  were  given  me  by  my  father,  and  were  again  given 
and  bequeathed  to  me  by  my  husband  Christopher  Lean's 
last  will,  which  (a)  I  give  and  bequeath  in  the  following  man- 
ner :  First,  I  give  and  bequeath  uuto  my  sou  Christopher 
Lean  an  estate  called  Lease,  in  the  parish  of  Blisland, 
during  his  natural  life,  and,  after  his  decease,  I  give  and  be- 
queath the  same  unto  his  son,  Thomas  Lean,  free  of  legacies 
and  mortgages." 

Then  followed  bequests  of  I5.  each  to  her  two  sons,  John 
Lean  and  Thomas  Lean,  and  to  three  of  her  daughters,  and 
of  all  her  household  furniture  and  wearing  apparel  to  two 
other  daughters. 

Then  came  the  following  residuary  clause : — ''  All  the 

(a)  Sic. 
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rest,  residue  and  remainder  of  my  goods,  chattels,  rights  i84i. 
and  credits,  personal  and  testamentary  estates,  wheresoever 
and  whatsoever,  I  hereby  give  and  bequeath  the  same  unto 
my  son,  Christopher  Leatiy  whom  I  do  make,  constitute  and 
appoint  my  whole  and  sole  executor  of  this  my  last  will  and 
testament,  he  paying  my  just  debts  and  legacies  before  given 
in  and  by  this  my  will." 

Upon  the  death  of  the  testatrix,  which  happened  in  1823, 
her  son,  Christopher  Lean^  mentioned  in  her  will,  took  pos- 
session of  the  estate  called  Lease^  and  occupied  the  same 
till  his  death  in  1826,  when  Thomas  Lean,  the  second  son 
of  the  last-mentioned  Christopher,  as  devisee  of  the  said 
Mary  Lean,  took  possession  of  the  said  farm  called  Lease, 
and  occupied  the  same  till  his  death  in  1836.  John  Lean, 
the  lessor  of  the  plaintiff,  was  the  eldest  son  and  heir  at 
law  of  the  said  last  mentioned  Christopher,  and  also  the 
heir  at  law  of  Mary  Lean,  the  testatrix.  The  defendants 
were  the  children  of  the  said  Thomas  Lean,  deceased. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  will  of  Mary  Lean,  the  said  Thomas  Lean  took  a 
fee  simple^  or  only  a  life  estate,  in  the  said  farm  called 
Lease.  If  the  Court  should  be  of  opinion  that  the  said 
Thomas  Lean  became  seised  in  fee  simple,  a  verdict  was  to 
be  entered  for  the  defendants;  but,  if  the  Court  should  be 
of  opinion  that  Thomas  Lean  took  a  life  estate  only  in  the 
said  premises,  the  plaintiff  was  entitled  to  recover,  and  the 
verdict  was  to  be  entered  for  him  accordingly. 
The  case  was  argued  in  last  Michaelmas  term  (a). 

Erie,  for  the  lessor  of  the  plaintiffs,  argued  that  the  term 
*'  estate"  in  the  will  was  merely  a  local  description  of  the 
farm  '^  Lease,**  and  therefore  that  Thomas  Lean,  the  devisee, 
took  only  an  estate  for  life.  He  cited  Doe  d.  Norris  v. 
Tucker  (6),  Pettiward  y.Prescott  (c),  Barry  v.  Edgworth  {d), 

(a)  Nor.  lOth,  before  Lord  Den-         (6)  3  Barn.  &  Ad.  473. 
man  C.  J.,  LUtledale,  WiUiarM  and  *      (c)  7  Ves.  540. 
Coleridge  Js.  (d)  1  £q.  Ca.  Abr.  178. 
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WilldMon  ▼.  Merryla$id{a),  Chester  v.  Painter  (b),  Frog- 
morton  d.  fVright  v.  fVrighi  (c),  Whitelock  v.  Ueddm  (d), 
Fletcher  y.  SnUton  (e).  Doe  d.  Winder  v.  Lawes  (/),  E»daik 
V.  Gall{g),  Doe  d.  Gwillim  v.  Gwillim  (A). 

Bompas  Serjt«  for  tbe  defendants,  contended  that,  taking 
the  whole  will  together,  the  word  "  estate"  must  be  taken 
to  signify  the  testator's  interest  in  the  farm,  and  that  the 
demise  to  Thomas  Lean  passed  the  fee.  He  relied  upon 
Andrew  v.  Southonse  {i),  Tuffnell  v.  Page  (A),  Holdfast  d 
Cowper  V.  Marten  (I),  Roe  d.  Child  v.  fVright  (m),  Chiches- 
ter V.  Oxenden(n),  Uthwatt  v.  Bryant  {o),  Randall  v.  Tu- 
chin  {p),  Doe  d.  Knott  v.  liOWton  (q). 

Cur.  adv.  vult. 


Lord  Dbnman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  was  an  action  of  ejectment  to  try  tbe 
effect  of  a  clause  in  the  will  of  Mary  Lean ;  tbe  lessor  (rf 
the  plaintiff  being  the  heir  at  law  of  the  said  Mary  Lean^ 
and  the  defendants  claiming  under  Thomas  Lean,  in  the  said 
clause  mentioned.  And  the  question  is  whether  the  said 
Thomas  Lean  took  an  estate  in  fee  or  for  life  only  in  the 
property :  if  the  latter,  the  lessor  of  tbe  plaintiff  is  entitled 
to  recover ;  if  the  former,  the  defendants  are  entitled  to  the 
judgment  of  the  Court. 

The  will  first  recites  that  ^'  all  her  worldly  goods''  (with- 
out further  allusion  to  or  specification  of  the  property  in 


(a)  1  Eq.  Ca.  Abr.  178;  S,  C. 
Cro.  Car.  467 ;  1  Ro.  Abr.  834. 

(b)  2  P.  Wras.  335. 

(c)  3  Wils.  414 ;  2  W.  Blk.  889. 
Id)  IB.  &  P.  243. 

{e)  2  Term  Rep.  656;  2  Chitt. 
Rep.  558. 

(f)  7A.&E.  195;  S.C.  2N. 
&  P.  195. 

(g)  1  Rass.  &  Mylne^  540. 

{h)  6B.&Ad.l22;;S.a2N. 


&  M.  247. 

(t)  5  Term  Rep.  292. 

Ik)  2  Atk.  37,  38. 

(0  1  Term  Rep.  411. 

(m)  7  East,  259 ;  3  Smith,  229. 

(n)  4  Taant.  176;  .S.  C.  affim»- 
ed  in  D.  P.  4  Dow,  92. 

(o)  6  Taunt.  317. 

Ip)  Id.  410;  2  Marsh,  113,119. 

ig)  4  Ring.  N.C.  455 ;  6  Scott, 
303. 
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dispute)  had  been  given  to  the  testatrix  by  her  father,  and 
again  bequeathed  to  her  by  her  husband's  last  will,  and  then 
contains  the  following  clause,  upon  which  the  question 
mainly  depends. 

*'  I  give  and  bequeath  unto  my  son  Christopher  Lean  an 
estate  called  Lease,  in  the  parish  of  Blisland,  during  his 
natural  life,  and,  after  his  decease^  I  give  and  bequeath  the 
aame  unto  his  son  Thomas  Lean,  free  of  legacies  and 
mortgages/' 

That  the  word  '^  estate"  is  in  itself  sufficient  to  pass  the 
fee  simple  in  a  will  is  now  placed  beyond  a  doubt  by  a 
great  variety  of  decisions,  beginning  as  early  as  the  case  of 
The  Countess  of  Bridgetffater  v.  The  Duke  of  BoUon{a), 
and  succeeded  by  many  others,  quoted  in  the  argument. 
It  does  not  seem^  however,  to  be  necessary  to  enumerate 
them,  when  it  is  recollected  that  the  Court  of  Common 
Pleas  thought  the  case  too  clear  for  argument,  the  words 
of  the  demise  being  "  my  estate  of  Ashton :"  Chichester  v. 
Oxenden(J}\  And  the  principle  is,  that  the  word  ''  estate" 
does  not  merely  describe  the  local  situation  of  the  lands  de- 
vised, but  also  the  interest  of  the  testator  therein.  And  a 
stronger  case  in  support  of  the  argument  for  the  defendants 
cannot,  perhaps,  be  found  than  that  of  Doe  d.  Wright  v. 
ChUd{c\  wherein  the  devise  was  '^  of  all  my  estate, 
lands  &c.  known  and  called  by  the  name  of  the  Coal  Yard 
in  the  parish  of  St.  Giles,  London."  And  it  was  held 
that  the  subsequent  description  of  the  property,  particu- 
larizing it,  did  not  prevent  the  word  ''  estate"  from  having 
the  effect  attributed  to  it  in  the  cases  above  alluded  to, 
^hich  shew  that  it  is  sufficient  to  carry  the  fee,  unless 
there  be  some  thing  in  the  context  or  other  parts  of  the  will 
to  qualify  its  import. 

The  question  therefore  here  is,  whether  the  word  is  to  be 
understood  as  describing  the  quantity  of  interest  of  the 
testatrix  in  the  property,  or  its  local  situation  onIy,^-or,  at 

(a)  6  Mod.  106.  (c)  7  East,  259. 

\h)  4  Taunt.  176. 
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1841.  all  events,  whether  the  meaning  b  not  left  in  too  great  un- 
certainty to  defeat  the  claim  of  the  heir  at  law,  which  can- 
not be  done  without  express  words,  or  necessary  implica- 
tion. In  a  very  recent  case,  where  a  devise  "  of  all  my 
copyhold  in  the  hamlet  of  H."  was  under  the  consideration 
of  this  Court,  the  language  employed  in  giving  judgment  u, 
''  the  property  appears  to  us  to  be  described  only  by  its 
tenure  and  local  situation,  and  that  these  words  of  descrip- 
tion do  not  include  the  quantity  of  interest  in  the  testator;" 
Doe  d.  Winder  v.  Lawes{a). 

Little  can  be  collected  from  the  rest  of  the  will  to  shew 
the  intention  of  the  testatrix,  except  that  nothing  unfavoop 
able  is  discovered  towards  her  eldest  son,  Chrisiopher, 
(whose  eldest  son  and  heir  at  law  the  lessor  of  the  plaintiff 
is),  or  to  abridge  his  power  of  disposition  over  the  pro- 
perty ;  the  residuary  clause  being  to  this  effect — ^  all  the 
rest  of  my  goods,  chattels,  rights,  credits,  personal  and 
testamentary  estates,  wheresoever  and  whatsover,  I  hereby 
give  and  bequeath  the  same  unto  my  son  Christoplter  LeoHt 
whom  1  do  make,  constitute  and  appoint  my  whole  and  sole 
executor  of  this  my  last  will,  in  paying  my  just  debts  aad 
legacies  given  in  and  by  this  my  will ;" — whereas  the  testa- 
trix is  very  minute  and  express  in  cutting  off  four  of  her  chil- 
dren with  a  legacy  of  one  shilling  each ;  and,  as  to  two  otherSy 
there  is  a  bequest  of  her  household  furniture  only.  Chris' 
iopher*s  power  of  disposition  over  the  property  would 
however  be  effectually  abridged  by  so  construing  the  will 
as  to  give  to  his  second  son  Thomas  Lean  an  absolute 
estate  in  fee  simple.  Nothing,  therefore,  further  appearing 
elsewhere  in  the  will  (beyond  what  has  been  noticed,)  to 
assist  in  the  interpretation  of  the  clause  itself,  we  come 
now  to  inquire  what  is  its  fair  meaning ; — the  words  being 
— "  I  give  and  bequeath  unto  my  son  Christopher  an  (not 
my)  estate  called  Lease,  in  the  parish  of  Blisland,  during 

(a)  7  A.  &  £.  195;  S.  C.  2  N.  &  P.  195. 
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bis  natural  life."  And  it  seems  to  us  that  the  clause  is  to 
be  understood  as  if  the  expression  had  been,  "  a  farm 
called  Lease,  in  the  parish  of  Blisland." 

Then  come  the  words  on  which  so  much  reliance  was 
placed  on  behalf  of  the  defendants; — *'  and  after  his  decease, 
1  give  and  bequeath  the  same  unto  his  son  Thomas  Lean 
free  of  legacies  and  mortgages."  And  the  argument  was, 
that  "  the  same"  must  necessarily  mean  **  the  same  estate" 
— and  that  the  latter  clause  should  be  read  as  if  it  had 
stood  simply  thus: — ''And  after  his  decease  I  give  my 
estate  called  the  Lease  to  his  sou  Thomas  Lean,** — which 
it  was  said  was  clearly  sufficient  to  carry  the  fee  according 
to  the  authorities  before  referred  to.  It  is  obvious,  how- 
ever, that  this  is,  in  effect,  an  assumption  of  the  whole 
question ;  for  it  assumes  that  the  word  *'  estate/'  when 
used  before,  was  meant  to  designate  the  interest  of  the 
testatrix  in  the  thing  devised,  and  not  merely  to  describe 
the  thing  intended  so  to  be  devised.  We  are  of  opinion, 
however,  that  the  latter  is,  in  this  case,  the  true  construc- 
tion, or  at  least,  that  the  intention  of  the  testatrix  is  too 
uncertain  and  the  use  of  the  word  ''  estate"  too  ambiguous 
to  authorize  us  in  holding,  under  the  circumstances,  that  it 
passed  the  fee  to  Thomas  Lean,  against  the  claim  of  the 
heir  at  law. 

Some  observations  were  made  upon  the  words  in  the 
clause  in  question, — ''  free  of  legacies  and  mortgages" — 
which  taken  in  their  natural  and  plain  sense  seem  clearly 
to  import  a  benefit  and  advantage  to  Thomas  Lean,  and  to 
be  directly  opposed  to  a  charge  or  incumbrance,  which 
might,  perhaps,  have  been  expected,  if  it  had  been  the  inten- 
tion of  the  testatrix  to  give  to  him  an  estate  in  fee  simple ; 
whereas  in  the  residuary  clause  in  favour  of  Christopher, 
io  which,  as  has  been  seen,  there  is  a  devise  of  the  property 
of  the  testatrix,  including  "  personal  and  testamentary 
estates,"  such  charge  and  incumbrance  are  found. 

Jt  ^as  argued,  indeed,  that,  as  the  testatrix  could  not 
devise  an  estate  even  for  life  free  from  such  mortgages  as 

VOL.  IV.  X  X 
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1841.  might  be  upon  it,  the  word  '^  free"  must  be  understood  as 
meaning,  **  he,  the  devisee,  making  it  free  from  (i.  e.  dis- 
charging) the  mortgages*' — but  it  did  not  appear  that  the 
estate  was  mortgaged — and  this  is  too  strained  an  interpre- 
tation to  warrant  us  in  acting  on  it  to  the  disherison  of  the 
heir  at  law. 

Upon  the  whole  we  are  of  opinion  that  the  lessor  of  the 
plaintiff  is  entitled  to  the  judgment  of  the  Court. 

A,  Judgment  for  plaintiff. 


The  Queen  v.  The  Justices  of  the  West  Riding  of 
Tuetday,  YoKKSHiRR.     Ex  parte  Lees. 

February  2. 
No  appeal  lies  rvULE  to  shew  cause  why  a  mandamus  should  not  issue, 
to  t  e  qiiaiier  jj^gcted  to  the  defendants,  commanding  them  to  enter  con- 

0C99 1  \J  1 1 9 

against  an         tinuances  and  hear  an  appeal  by  Lees  against  an  order  of 
liaciun  made     ^^^'®  justices  for  the  maintenance  by  him  of  a  bastard  child. 

by  two  justices       It  appeared  that  the  order  had  been  duly  made  by  two 
in  petty  ses-       .       .  .  ,  ^  ^ 

sion,  pursuant  justices  at  a  petty  session,  pursuant  to  the  statute  2  &  3 

to  the  Stat.  2     yi^^  ^   gr    g    |^     ^j^^e  appellant  had  appeared   before  the 

&  3  Vict,c,       ,      .  .... 

85y  8.  1.  justices,  and  contested  his  liability.     He  had  not  given  any 

notice,  under  the  third    section  of  the  act,    that   he   wu 

desirous  that  the  case  should  be  heard  at  the  quarter  sessions 

of  the  peace,  instead  of  at  petty  sessions.     He  gave  notice 

of  appeal,  but  the  quarter  sessions  refused  to  hear  it,  on  the 

ground  that  an  appeal  did  not  lie  under  the  circumstances. 


Sir  G,  Lewin  shewed  cause  (a), 
Erie  and  Baines  supported  the  rule. 


Cur.  adv.  vuU, 


LiTTLEDALE  J.  uow  delivered  the  judgment  of  the  Court. 

This  was  a  rule  for  a  mandamus  to  enter  continuances 

and  hear  an  appeal  against  an  order  of  filiation.     The  order 

(a)  The  case  was  argued  Jaau-      Lord  Denman  C. J.,  LUtUdale,Pet' 
ary  21  before  LitlUdale,  Pattcton      ieson  and  Coleridge  Js. 
and  CoUridge  Js.,  and  25,  before 


The  Queen 

V. 
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had  been  made  by  two  justices  at  a  special  session  under 

Stat.  2  6l  3  VicL  c.  85  s.  1,  before  whom  the  putative  father 

had  appeared,  and  from  whom  he  had  neglected  to  remove 

the  hearing  of  the  application  under  the  third  section  of  the  „^"^'*i:®*  ®^ 

rwy  '  WbstRidino. 

act.     The  question  was^  whether  under  these  circumstances 

any  appeal  lay  to  the  quarter  sessions. 

By  the  Poor  Law  Amendment  Act,  4&  5  WilL  4,  c.  76, 
8.  72,  original  jurisdiction  is  given  to  the  quarter  sessions 
to  hear  and  determine  applications  for  orders  of  filiation, 
and  the  four  following  sections  contain  provisions  for  the 
regulation  of  their  proceedings  in  such  cases,  and  the  limi- 
tation and  enforcement  of  their  orders.  The  103d  section 
is  the  general  appeal  clause  of  the  act,  and  among  other 
things  it  contains  the  following  provision :  ''  Or  if  any  person 
shall  find  himself  aggrieved  by  any  order  made  under  the 
provisions  of  this  act,  on  such  person  as  the  putative  father 
of  any  bastard  child,  it  shall  be  lawful  for  such  person  or 
persons  to  appeal  to  any  general  or  quarter  sessions  of  the 
peace  to  be  held  in  and  for  &c.,  within  four  calendar  months 
next  after  the  cause  of  complaint  shall  have  arisen,  or  if  such 
sessions  shall  be  held  before  the  expiration  of  one  calendar 
month  next  after  such  cause  of  complaint,  then  such  appeal 
shall  be  made  to  the  next  following  sessions,  either  of  which 
court  of  sessions  is  hereby  empowered  to  hear  and  finally 
determine  the  matter  of  the  said  appeal,  and  to  make  such 
order  as  to  them  shall  seem  meet."  It  may  seem  extraor- 
dinary, and  perhaps  it  was  an  oversight,  to  give  an  appeal 
from  one  quarter  sessions  to  another,  but  the  words  are  too 
plain  to  leave  any  doubt  that  such  an  appeal  existed  under 
that  act;  they  cannot  be  satis6ed  in  any  other  way,  and  must 
not  be  cut  out  of  the  act. 

By  Stat.  2  &  3  Vict.  c.  85,  s.  1,  the  original  jurisdiction 
of  the  quarter  sessions  in  bastardy  is  transferred  to  the  spe- 
cial or  petty  sessions  :  and  it  is  enacted  that,  *'  after  the  pass- 
ing of  this  act,  it  shall  not  be  lawful  to  make  any  such  appli- 
cation to  any  Court  of  General  Quarter  Sessions,  nor  shall 
any  Court  of  General  Quarter  Sessions  have  any  authority 
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1841.         to  make  any  order  upon  any  such  application."     But  the 
third  section  provides,  that  if  the   putative  father  "  shall 
V.  declare  to  the  justices  in  such  special  or  petty  session  that 

Justices  of  1^^  -g  desirous  that  the  charge  shall  be  heard  and  determined 
at  the  quarter  sessions,"  and  shall  enter  into  the  recog- 
nisances there  mentioned,  conditioned  among  other  thingt 
to  abide  the  judgment  of  the  Court  at  such  sessions,  then 
**  the  justices  in  special  or  petty  session  shall  not  proceed 
further  to  hear  the  charge,  but  shall  take  such  recognisance 
and  transmit  it  to  the  clerk  of  the  peace,  and  in  such  case 
all  further  proceedings  in  the  matter  of  such  charge  shall  be 
had  before  the  said  Court  of  Quarter  Sessions  as  if  this  act 
had  not  been  made.** 

The  present  was  not  a  proceeding  under  this  section,  but 
it  is  not  immaterial  to  consider  whether  any  appeal  lies  for 
the  putative  father  from  the  decision  of  the  quarter  sessions, 
when  the  case  has  been  brought  there  under  it  by  himself, 
and  we  are  of  opinion  that  there  is  no  appeal  in  such  a  case. 
An  appeal  must  always  be  given  directly  or  by  clear  inference 
from  the  language  of  the  legislature;  there  is  nothing  in  this 
act  which  so  declares,  or  from  which  it  can  be  inferred.  The 
provision  that  the  proceedings  should  be  before  the  Court 
of  Quarter  Sessions  •'  as  if  this  act  had  not  ()een  made,**  will 
be  fully  satisfied,  if  we  understand  by  them  those  pro- 
ceedings at  the  first  Court  of  Quarter  Sessions,  to  hear  and 
determine  the  charge,  and  to  enforce  their  order  which  had 
been  in  force  under  stat.  4  &  5  Will,  4,  c.  76,  ss.  72, 73,  74, 
75  and  76.  It  is  true  the  appeal  clause  in  that  act  (s.  103) 
is  not  repealed  by  the  later  act,  but  that  applied  to  orders 
made  under  the  provisions  of  that  act.  Now  the  order 
made  in  a  case  removed  by  the  putative  father  himself,  is  an 
order  made  under  the  provisions  of  the  stat.  2  &  3  Fict, 
Nothing  therefore  in  the  M'ords  of  either  statute  would 
compel  us  in  the  case  supposed  to  infer  any  power  of 
appeal  to  a  subsequent  quarter  sessions;  and  certainly 
there  is  nothing  in  the  way  of  policy  or  justice,  that  should 
lead  us  to  expect  that  such  power  would  have  been  given 
in  a  case  in  which  the  party  has  himself  selected  the  tribunal, 
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to  say  nothing  of  the  general  inexpedience  of  appeals  from         i84i. 
sessions  to  sessions.  v^^,^*«^ 

The  question  however  now  is,  whether  in  a  case  where  «. 

the  party  has  not  made  the  quarter  sessions   his  court  of     Justices  of 
.......  ,  .  West  Riding. 

ongmal  jurisdiction  under  the  third  section,  but  has  been 

contented  to  abide  the  judgment  of  the  special  sessions 
nnder  the  first  section,  he  may  appeal  from  their  judgment 
to  that  of  the  quarter  sessions,  by  virtue  of  the  103rd 
section  of  the  former  act.  The  general  argument  against 
such  appeal  will  be  the  same  as  we  have  just  used,  and  the 
intention  of  the  legislature  can  hardly  be  doubted,  the 
purpose  of  the  act  being  as  stated  in  the  preamble  to  give 
more  speedy  and  effectual  means  for  obtaining  filiation  orders. 
But  reliance  is  placed  on  the  following  words  in  the 
first  section,  "  and  all  enactments  in  the  said  act  relating 
to  the  Court  of  General  Quarter  Sessions  shall  be  taken  to 
apply  to  the  said  justices  in  special  or  petty  session."  It  is 
said  that,  as  the  legislature  by  the  said  act  had  given  an 
appeal  from  the  quarter  sessions  to  a  subsequent  quarter 
sessions,  these  words  by  a  necessary  inference  imply  a 
similar  appeal  from  the  special  or  petty  sessions.  And  it  is 
very  plausibly  urged,  that,  however  unreasonable  it  may  seem 
to  have  given  an  appeal  from  quarter  sessions  to  quarter 
sessions,  there  is  no  such  observation  to  be  made  as  to  an 
appeal  from  petty  or  special  to  quarter  sessions,  which  is 
so  common  a  provision  in  acts  of  this  kind  that  it  may  be 
very  probable  that  such  appeal  was  intended  to  be  given. 
If  it  were  intended,  it  is  to  be  regretted  that  a  few  words 
were  not  inserted  to  put  the  intention  beyond  a  doubt. 
The  words  however  relied  on  are  so  general  that  they  nmst 
receive  some  limitation  in  construction;  they  must  be  re- 
strained at  least  to  bastardy  applications, — and  even  with 
regard  to  them  tiiey  cannot  be  construed  literally y  for,  as  the 
appeal  clause  itself  is  an  enactment  relating  to  the  Court  of 
Quarter  Sessions,  a  literal  construing  of  the  words  would 
give  the  appeal  from  special  not  to  quarter  but  to  special 
sessions,  and  so  defeat  the  very  argument  which  is  founded 
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on  them.     What  then  is  the  restriction  which  ought  to  be 
^    _  imposed  upon  them?  We  think  this  is  to  be  learned  from  the 

The  QUEEW  ...  .         ,r  I    r  i  ,  •  *^ 

V.  context  ni  the  clause  itself,  and  from  the  general  purview  oC^ 

w^"*^  r"  °^     ^^®  ^^^'     ^^^^  ^^^  P*"*^^  ^f  ^^®  clause  which  precede  anc) 

follow  the  words  it  is  clear  that  the  enactments  of  the  whole 
are  directed  to  the  hearing  before  the  special  sessions,  to  the 
giving  them  jurisdiction,  declaring  their  powers  and  duties 
to  be  such  as  the  quarter  sessions  had  by  the  former  act 
on  the  original  hearing.  And  after  the  words  in  question, 
which  will  be  fully  satisfied  by  being  understood  with  re- 
ference to  such  original  hearing,  follows  this  single  and 
reniarkuble  exception,  solely  applicable  to  such  original 
hearing: — ''that  the  notice  to  the  person  intended  to  be 
charged  &c.,  need  not  be  given  more  than  seven  days  instead 
of  fourteen  before  the  session  at  which  the  application  shall 
be  heard ;"  and  then  follows  the  prohibition  to  the  quarter 
sessions  to  make  any  order  on  such  application.  Every 
thing  therefore  in  the  clause  preceding  and  following  the 
words  relied  on  applies  solely  to  the  origincl  hearing;  and 
we  give  those  words  their  most  reasonable  and  natural  in- 
terpretation when  we  understand  them  to  apply  to  the  same 
subject-matter. 

We  have  already  intimated  our  opinion  that  the  same 
interpretation  accords  best  with  the  general  intention  of  the 
statute  ;  and  upon  these  grounds  we  think  the  decision  of 
the  quarter  sessions  was  right,  and  that  this  rule  must  be 
discharged  with  cc»sts. 

(J.  Rule  discharged  with  costs. 


Monday,  Lynch,  an  infant,  &c.  i'.  Nurdin. 

January  lUM. 

Defendant         ^ASE.     The  declaration  stated,    that  defendant  on  &c. 

and  cart  unat-  was  possessed  of  a  cart,  and  of  a  horse  then  harnessed  to 

half  an  hour,  in  a  public  street.  During  his  ab.sence,  the  plaintiff,  a  cliild  between  sii 
and  seven  years  old,  jipt  M|i(»n  rhe  cart  While  the  plaintiff  was  there,  another  child 
caused  the  horse  to  move  on,  nnd  the  plaintiff  fell  in  consequence,  and  was  hurt. 

Held,  that  defendant  was  liable  in  an  action  on  the  case  for  negligence,  although  lb« 
plaintiff  had  partly  occasioned  the  accident  by  his  own  trespass. 
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the  cart.  That  defendant  carelessly  conducted  himself  in  ^^^ 
the  management  of  the  cart  and  horse,  and  carelessly  left 
them  in  a  certain  public  highway,  without  anybody  to  take 
care  of  the  same.  That  the  cart  and  horse,  through  the 
defendant's  carelessness,  negligence,  and  improper  conduct 
in  that  behalf,  then  ran  and  struck  against  the  plaintiff,  then 
lawfully  being  on  the  said  highway,  and  then  injured  the 
plaintiff  &c. 

Plea,  1,  not  guilty ;  2,  that  the  plaintiff  was  not  possessed 
of  the  cart. 

Issues  thereon. 

At  the  trial  before  Williams  J.  at  the  Middlesex  sittings 
in  Easter  Term,  18d9>  it  appeared  that  the  injury  charged 
iu  the  declaration,  happened  under  the  following  circum- 
stances. The  defendant's  horse  and  cart,  which  had  been 
taken  to  Compton  Street,  Soho,  by  his  carman,  had  been 
there  left  for  about  half  an  hour,  without  any  one  to  take 
care  of  them,  drawn  up  before  one  of  the  houses  in  the 
street,  while  the  carman  went  into  the  house.  During  his 
absence,  the  plaintiff,  a  boy  under  seven  years  of  age,  and 
several  other  children,  began  playing  about  the  cart,  and  the 
plaintiff  got  upon  it.  While  the  plaintiff  was  getting  down 
again  from  the  cart,  another  child  set  the  horse  in  motion, 
in  consequence  of  which  the  plaintiff  fell,  and  his  leg  was 
broken  by  the  wheel  passing  over  it. 

It  was  contended  for  the  defendant  that  he  was  not  liable, 
as  the  accident  had  not  happened  through  the  negligence  of 
his  servant,  but  through  the  misconduct  of  the  plaintiff 
himself.  The  learned  judge  left  it  to  the  jury  to  say 
whether  the  defendant's  servant  had  been  guilty  of  negligence 
in  leaving  the  horse  and  cart  unattended  for  so  long  a  space 
of  time,  and,  if  so,  whether  such  negligence  had  occasioned 
the  accident.     Verdict  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  for  a  new  trial  on  the 
ground  of  mi.sdirection,  or  that  the  verdict  was  against  evi- 
dence, 
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Shee  Seijt  shewed  cause  (a). 

Ketlt/  contrsk. 

Most  of  the  cases  referred  to  in  the  judgment  of  the 
court   were   cited   in   argument,   and  also  Bridge  v.  The 
Grand  Junction  Railway  Company  {b),  Danieb  v.  Potter  {c), 
Littledale  J.  in  Rex  v.  Owen{d),  Diionv,  BeU{e),  Lux- 
ford  V.  Large  ( /). 

Lord  Den  MAN  C.  J.  in  this  term  delivered  the  judg- 
ment of  the  Court. 

This  case  was  tried  before  my  brother  Williams  at  the 
sittings  in  Easter  term,  1839-  It  was  an  action  of  tort  for 
negligence  by  the  defendant's  servant,  in  leaving  his  cart 
and  horse  half  an  hour  in  the  open  street  at  the  door  of  t 
house  in  which  the  servant  remained  during  that  period. 
The  evidence  for  the  plaintiff  proved  that,  at  the  end  of  the 
first  half  hour,  he,  a  child  of  very  tender  age,  being  between 
six  and  seven  years  old,  was  heard  crying,  and,  on  the 
approach  of  the  witnesses,  was  found  on  the  ground,  and  t 
wheel  of  the  defendant's  cart  going  over  his  leg,  which  was 
thereby  fractured.  The  defendant's  counsel  first  applied 
for  a  nonsuit.  The  learned  judge  refused  the  application; 
and  no  question  was  made  before  us  that  these  facts  afforded 
prima  facie  evidence  of  the  mischief  having  been  occasioned 
by  the  negligence  of  the  defendant's  servant  in  leaving  the 
cart  and  horse.  Witnesses  were  then  called  to  establish  a 
defence  by  a  fuller  explanation  of  the  facts  that  had  occurred. 
They  proved  that,  after  the  servant  had  been  about  a  quarter 
of  an  hour  in  the  house,  the  plaintiff  and  several  other 
children  came  up,  and  began  to  play  with  the  horse,  and 
climb  into  the  cart  and  out  of  it.  While  the  plaintiff  was 
getting  down  from  it,  another  boy  made  the  horse  move,  in 

(a)  In  M.  T.  \n<t,  (Nov.    18),  (r)  4  C.  &  P.  262. 

before  Lord  Denman  C.  J.  Little-  (i/)  4  C.  &  P.  236. 

dalCf  Wiinarns  and  Coleridge  Js.  (e)  5  Mau.  &  S.  198. 

(/.)  3  M.  v^  W.  244.  (/)  5  C.  &  P.  421. 
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consequence  of  which  the  plaintiff  feil^  and  his  leg  was  i84i. 
broken  as  before  mentioned.  On  this  undisputed  evidence 
(for  there  was  no  cross-examination  of  the  witnesses)^  the 
defendant's  counsel  claimed  the  judge's  direction  iii  his 
favour,  contending  that,  as  the  plaintiff  had  obviously  con- 
tributed to  the  calamity,  it  could  not  be  said  in  point  of  law 
to  have  been  caused  by  the  negligence  of  the  defendant's 
servant.  My  learned  brother,  however,  thought  himself 
bound  to  lay  all  the  facts  before  the  jury,  and  take  their 
opinion  on  that  general  point.  They  found  a  verdict  for 
the  plaintiff.  It  is  now  complained  that  such  direction  was 
not  given  ;  and  at  all  events  the  jury  are  said  to  have  given 
a  verdict  contrary  to  the  evidence.  The  case  came  on  in 
the  new  trial  paper  last  term,  and  has  been  fully  argued 
before  us. 

It  is  urged  that  the  mischief  was  not  produced  by  the 
mere  negligence  of  the  servant  as  asserted  in  the  declaration, 
but  at  most  by  that  negligence  in  combination  with  two 
other  active  causes,  the  advance  of  the  horse  in  consequence 
of  his  being  excited  by  the  other  boy,  and  the  plaintiff 's 
improper  conduct  in  mounting  the  cart  and  so  committing 
a  trespass  on  the  defendant's  chattel.     On  the  former  of 
these  two  causes    no  great  stress  was  laid  and  I  do  not 
apprehend  that  it  can  be  necessary  to  dwell  at  any  length. 
For,  if  I  am  guilty  of  negligence  in  leaving  any  thing  dan- 
gerous in  a  place  where  I  know  it  to  be  extremely  probable 
that  some  other  person  will  unjustifiably  set  it  in  motion  to 
the  injury  of  a  third,  and  if  that  injury  should  be  so  brought 
about,  I  presume  that  the  sufferer  might  have  redress  by 
action  against  both  or  either  of  the  two,  but  unquestionably 
against  the  first.     If,  for  example,  a  gamekeeper,  returning 
from  his  daily  exercise,  should  rear  his  loaded  gun  against 
a  wall  in  the  play-ground  of  school  boys  whom  he  knew  to 
be  in  the  habit  of  pointing  toys  in  the  shape  of  guns  at  one 
another,  and  one  of  these  should  playfully  fire  it  off  at  a 
school-fellow  and  maim  him,  I  think  it  will  not  be  doubted 
that  the  gamekeeper  must  answer  in  damages  to  the  wounded 
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party.  This  might  possibly  be  assumed  as  clear  in  pritr- 
ciple :  but  there  is  also  the  authority  of  the  present  Chief 
Justice  of  the  Common  Pleas  in  its  support;  Illidge  v. 
Goodwin  {a)»  But  in  the  present  case  an  additional  fact 
appears.  The  plaintiff  himself  has  done  wrong :  he  had 
no  right  to  enter  the  cart,  and,  abstaining  from  doing  so, 
would  have  escaped  the  mischief.  Certainly  he  was  a 
co-operating  cause  of  his  own  misfortune  by  doing  an  un- 
lawful act:  and  the  question  arises  whether  that  fact  alooe 
must  deprive  the  child  of  his  remedy.  The  legal  proposi- 
tion, that  one  who  by  his  own  negligence  contributed  to 
the  injury  of  which  he  complains  cannot  maintain  his  action 
against  another  in  respect  of  it,  has  received  some  qualifi- 
cations. Indeed  Lord  Elle ft  borough's  doctrine  in  Buiter- 
Jield  v.  Forrester {b),  which  has  been  generally  adopted  since, 
would  not  set  up  the  want  of  a  superior  degree  of  skill  or 
care  as  a  bar  to  the  claim  for  redress :  ordinary  care  must 
mean  that  degree  of  care  which  may  reasonably  be  expected 
from  a  person  in  the  plaintiff 's  situation  :  and  this  would 
evidently  be  very  small  indeed  in  so  young  a  child.  But 
this  case  presents  more  than  the  want  of  care :  we  find  in 
it  the  positive  misconduct  of  the  plaintiff  an  active  instru- 
ment towards  the  effect.  We  have  here  express  authorities 
for  our  guidance.  In  Hotly.  Wilkes  (c),  a  decision  which 
excited  great  attention  both  in  Westminster  Hall  and  beyond 
it,  this  Court  indeed  held  that  a  trespasser  in  a  wood,  where 
he  well  knew  spring  guns  to  be  placed,  could  not  sue  for 
the  injury  received  by  him  from  the  explosion  of  one  of 
them.  But  Lord  Tenterden  and  his  three  brethren  cautiously 
and  repeatedly  declared  that  their  opinion  was  founded  on 
the  plaintiff's  knowing  of  the  danger,  and  voluntarily  in- 
curring it.  Best  J,,  who  was  supposed  to  carry  to  the 
greatest  extent  the  right  of  protecting  property  against  in- 
vaders by  placing  dangerous  instruments,  took  infinite  pains, 
when  Chief  Justice  of  the  Common  Pleas,  to  explain  that 


(a)  3  Car.  &  P.  190. 
(6)  11  East,  60. 


(c)  3  B.  &  Aid.  304. 
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his  opinion  in  Ilott  v.  Wilkes  {a)  rested  exclusively  on  the  184L 
notice.  In  Bird  v.  Holbrook  (6)  his  expressions  are  most 
remarkable.  And  so  far  is  his  lordship  from  avowing  the 
doctrine  that  the  plaintiff's  concurrence  in  producing  the  Nurdin. 
evil  debars  him  from  his  remedy,  that  he  considers  Ilott  v. 
Wilkes  (a)  an  authority  in  favour  of  the  action.  He  also 
expresses  an  inclination  to  agree  with  the  two  learned  judges 
who  held  the  action  maintainable  in  Dearie  v.  Clayton  (r). 
There  the  plaintiff's  dog  had  been  killed  by  a  spike  placed 
on  the  defendant's  land  for  the  protection  of  his  preserves, 
while  in  pursuit  of  a  hare.  Park  and  Burrough  Js.  gave 
judgment  in  favour  of  the  plaintiff:  Gibb$  C.  J.  and 
Dallas  J.  for  the  defendant.  The  present  argument  does 
not  require  any  particular  discussion  of  that  case,  because 
Bird  v.  Holbrook  (b)  is  a  decisive  authority  against  the 
general  proposition  that  misconduct,  even  wilful  and  cul- 
pable misconduct,  must  necessarily  exclude  the  plaintiff 
who  is  guilty  of  it  from  the  right  to  sue.  I  remember  being 
present  at  a  trial  at  Warwick  before  Lord  Chief  Baron 
Richards,  where  the  same  law  prevailed.  The  case  (d)  is 
mentioned  in  Bird  v.  Holbrook  (h) :  a  boy,  having  received 
serious  injury  from  a  spring-gun  placed  in  a  garden  where 
he  was  trespassing,  recovered  a  verdict  for  120/.  damages^ 
which  was  much  considered  and  never  disturbed. 

A  distinction  may  here  be  taken  between  the  wilful  act 
done  by  the  defendant  in  those  cases,  in  deliberately  planting 
a  dangerous  weapon  in  his  ground  with  the  design  of  de- 
terring trespassers,  and  the  mere  negligence  of  the  defend- 
ant's servant  in  leaving  his  cart  in  the  open  street.  But 
between  wilfi^  mischief  and  gross  negligence  the  boundary 
line  is  hard  to  trace — I  should  rather  say  impossible.  The 
law  runs  them  into  each  other,  considering  such  a  degree  of 
negligence  as  some  proof  of  malice.  It  is  then  a  matter 
strictly  within  the  province  of  a  jury  deciding  on  the  cir- 

(a)  3  B.  &  Aid.  304.  [,d)  Jay  v.    Whitfield,  cited  4 

(6)  4  Biug.  628.  Ding.  644;  3  B.  &  Aid.  308. 

(c)  7  Taunt.  489. 
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1841.  cuiustaoces  of  each  case.  They  would  naturally  inquire 
whether  the  horse  was  vicious  or  steady ;  whether  the 
occasion  required  the  servant  to  be  so  long  absent  from  his 
charge,  and  whether  in  that  case  no  assistance  could  have 
been  procured  to  watch  the  horse :  whether  the  street  was 
at  that  hour  likely  to  be  clear  or  thronged  with  a  noisy 
multitude :  especially  whether  large  parties  of  young  chil- 
dren might  be  reasonably  expected  to  resort  to  the  spot 
If  this  last  mentioned  fact  were  probable,  it  would  be 
hard  to  say  that  a  case  of  gross  negligence  was  not  fully 
established. 

But  the  question  remains,  can  the  plaintiff  then,  consis- 
tently with  the  authorities,  maintain  his  action,  having  been 
at  least  equally  in  fault  ?  The  answer  is  that,  supposing 
that  fact  ascertained  by  the  jury,  but  to  this  extent,  that  he 
merely  indulged  the  natural  instinct  of  a  child  in  amusing 
himself  with  the  empty  cart  and  deserted  horse,  then  we 
think  that  the  defendant  cannot  be  permitted  to  avail  him- 
self of  that  fact.  The  most  blameable  carelessness  of  his 
servant  having  tempted  the  child,  he  ought  not  to  reproach 
the  child  with  yielding  to  that  temptation.  He  has  been 
the  real  and  only  cause  of  the  mischief.  He  has  been  defi- 
cient in  ordinary  care :  the  child,  acting  without  prudence 
or  thought,  has,  however,  shown  these  qualities  in  as  great 
a  degree  as  he  could  be  expected  to  possess  them.  His 
misconduct  bears  no  proportion  to  that  of  the  defendant 
which  produced  it. 

For  these  reasons  we  think  that  nothing  appears  in  the 
case  which  can  prevent  the  action  from  being  maintained. 
It  was  properly  left  to  the  jury,  with  whose  o^nion  w*e  fully 
concur. 

Rule  discharged. 
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The  Queen  r.  James  Bolton.  Tuesday, 

r^  ^  January  19/A. 

X  WO  justices  of  the  county  of  Middlesex  made  the  fol-  Although  affi. 
lowing  order,  under  59  Geo.  3,  c.  12,  s.  24  :—  ^**r*^.?^,^''!  »^- 

°  '  '  '  missible  for 

"  County  of  Middlesex.  ^^^  P"''P«*®  ^^ 

,  shewing  that 

**  To  the  Chief  Constable  &c.  of  the  Hundred  8cc.         a  magistrate 

"  Whereas  W.  H.  one  of  the  overseers  of  Hampton  Wick  J^j  "^^f^out 
in  the  said  county,  did,  on  8cc.  prefer  an  information  and  jurisdiction, 
complaint  upon  oath  before  me  J.  M.  S,  one  of  her  ma-  ofjurisdiciion 
jesty's  justices  &c.  against  James  BoUon,  a  poor  person  with  respect 
residing  in  the  said  hamlet  of  Hampton  Wick,  for  that  he  a  magistrate 

the  said  James  Bolton,  having  been  permitted  to  occupy  a  ^^  ^®^*  ^}^\ 

'  .  .  *"y  particular 

parish  house  belonging  to  the  said  hamlet  &c.  situate  &c.,  case,  is  whe- 

bad  neglected  to  quit  the  same  and  deliver  up  the  posses-  Lo^er^o  «>»•- 
sion  thereof  to  the  churchviardens  and  overseers  of  the  poor  mence  the 
of  the  said  hamlet  &c.   within  one  month  after  notice  and  „^  whether 
demand  in  writing  for  that  purpose,  signed  by  the  major  he  has  in  the 
part  of  the  churchwardens  and  overseers,  and  delivered  to  cZ't?  right 
him  the  said  James  Bolton  personally.     And  whereas  upon  co?c»"?»ons> 

^   "^  -^  ^  "^        affidavits  are 

the  appearance  of  the  said  James  Bolton  this  day  before  not  admissible 
us,  in  pursuance  of  a  summons  for  that  purpose,  we,  the  ^^e^e  ex^ 

said  justices,  have   proceeded  to   hear  and   determine  the  istenceufany 

Fact  stated  in 
matter  of  the  said  complaint,  and  find  and  adjudge  the  same  i\^q  informa- 

to  be  true :  we  do  therefore  charge  and  command  you  that  '|®°>  because 

you  without  delay  go  to  and  cause  possession  of  the  pre-  the  magistrate 

mises  in  question  to  be  delivered  to  the  churchwardens  and  ^^  '^9'^^^^ 

*  ^  the  inquiry 

overseers  of  the  poor  of  the  said  hamlet  &.c.  or  some  or  one  depends  not 
of  them,  pursuant  to  and  in  compliance  with  the  directions  timTwhether* 

of  an  act  passed  &c."  the  statements 

-.-..,...  ,         ,  contained  in 

A  writ  of  certiorari  having  issued  to  remove  the  above  the  informa- 
tion are  true 
or  false,  but  upon  the  question  whether  the  facts,  as  stated  in  the  information,  do  or 
do  not  amount  in  law  to  an  offence  over  which  he  has  jurisdiction. 

Where,  therefore,  magistrates  made  an  order,  under  59  Geo.  3,  c.  12,  s.  94,  directing 
possession  of  a  pari&h  house  to  be  given  up  to  parish  officers,  upon  an  information 
stating  that  a  pauper  who  had  been  permitted  to  occupy  a  parish  house  had  refused  to 
give  it  up  on  proper  demand,  the  Court  would  not  admit  affidavits  in  contradiction  of 
any  of  the  statements  in  the  information,  for  the  purpose  of  shewing  that  the  magistrates 
had  acted  without  jurisdiction. 
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1841.        order  and  all  things  touching  the  same  into  this  Court,  the 
notice  and  demand  in  writing  to  deliver  up  possession  to 
the  parish   officers,   the  information,  summons  and   order 
Bolton.       Y^ere  returned,  with  a  statement  of  the  evidence  on  which 
the  justices  had  adjudicated. 

A  rule  was  obtained  on  the  part  of  Bolton  to  shew  cause 
why  the  order  should  not  be  quashed,  upon  an  affidavit 
denying  that  he  had  occupied  the  house  as  a  pauper,  or 
that  he  had  been  chargeable  to  the  parish  during  his  occu- 
pation of  it,  and  adducing,  in  support  of  his  case,  both  the 
evidence  which  had  been  laid  before  the  justices  on  his  be- 
half, as  well  as  other  evidence. 

Sir  J.  Campbell  A.  G.  and  Wightman  shewed  cause,  and 
contended  that,  as  the  information  had  given  the  magistrates 
jurisdiction,  their  order  was  conclusive  as  to  all  the  facts 
stated  therein,  in  like  manner  as  if  it  had  been  set  up  as 
a  defence  to  an  action  of  trespass,  and  that  it  was  no  more 
competent  to  the  defendant  to  disprove  the  fact  of  his  having 
occupied  as  a  pauper  than  any  other  fact  which  had  been 
found  by  the  justices.  They  cited  Basten  v.  Carew{a), 
Brit  tain  v.  Kinnaird  (6),  Rex  v.  Reason  (c),  and  Rex  v. 
Smith  (rf). 

Erie  and  Petersdnrffcontri  contended  that  it  was  always 
competent  to  the  Court  to  review  facts  for  the  purpose  of 
ascertaining  whether  justices  have  acted  without  jurisdic- 
tion, and  that  in  this  case  the  defendant's  affidavit  would 
disprove  the  fact  of  his  having  occupied  as  a  pauper — a 
fact,  without  which  the  justices  could  have  had  no  juris- 
diction.    They  cited  Rex  v.  Great  Marlow  (e). 

Cur,  adv.  vult, 

(a)  3  B.  &  C.  649 ;  S.  C.  5  D.  (c)  6  T.  R.  375. 

&  R.  558.  (d)  8  T.  R.  ^88. 

(6)  1  B.  &  B.  432  (e)  2  East,  244. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  the         i84l. 
Court. — This  was  a  return  by  two  magistrates  to  a  cer- 
tiorari for  the  purpose  of  bringing  into  this  Court  proceed- 
ings had  by  them  under  stat.  59  Geo.  S,  c.  1 2,  s.  24.     In       Bolton. 
addition  to  these   proceedings,   the   parties   on    each  side 
brought  before  us  affidavits  disclosing,  on  the  part  of  the 
magistrates,  the  evidence  on  which  they  acted,  on  the  part 
of  the  defendant  as  well  the  evidence  on  which  he  relied 
before  them  as  other  evidence  afi^ecting  the  merits,  not  ad- 
duced before  them.     Two  points  were  made  in  support  of 
the  order ;  the  first,  that  the  proceedings  all  being  regular 
on  the  face  of  them,  and  disclosing  a  case  within  the  juris- 
diction of  the  magistrates,  this  Court  could  not  look  at  affi- 
davits for  the  purpose  of  impeaching  their  decision ;  the 
second,  that,  even  if  those  affidavits  were  looked  at,  the  case 
would  be  found  to  be  one  of  conflicting  evidence,  in  which 
there  was  much  to  .support  the  conclusion  to   which  the 
magistrates  had  come ;  and  that  this  Court  would  not  dis- 
turb that  conclusion,  even  if  it  might  have  been  disposed 
to  have  decided  diffierently  had  the  matter  originally  come 
before  it. 

The  first  of  these  is  a  point  of  much  importance,  because 
of  very  general  application ;  but  the  principle  upon  which 
it  turns  is  very  simple :  the  difficulty  is  always  found  in  ap- 
plying it.  The  case  to  be  supposed  is  one  like  the  present, 
in  which  the  legislature  has  trusted  the  original,  it  may  be  (as 
here)  the  final,  jurisdiction  on  the  merits  to  the  magistrates 
below;  in  which  this  Court  has  no  jurisdiction  as  to  the 
merits  either  originally  or  on  appeal.  All  that  we  can  then 
do,  when  their  decision  is  complained  of,  is  to  see  that  the 
case  was  one  within  their  jurisdiction,  and  that  their  pro- 
ceedings on  the  face  of  them  are  regular  and  according  to 
law.  Even  if  their  decision  should  upon  the  merits  be  un- 
wise or  unjust,  on  these  grounds  we  cannot  reverse  it.  So 
far,  we  believe,  was  not  disputed ;  but,  as  the  inquiry  is 
open,  ex  concessis,  to  see  whether  the  case  was  within  the 
jurisdiction  of  the  magistrates,  it  is  contended  that  affidavits 
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1841.        are  receivable  for  the  purpose  of  shewing  that  they  acted 
fJ^^y'^^      without  jurisdiction;   and    this  is,   no  doubt,  true,   taken 
r.  literally :  the  magistrates  cannot,  as  it  is  often  said^  give 

iioLTON.  themselves  jurisdiction  merely  by  their  own  affirmation  of 
it.  But  it  is  obvious  that  this  may  have  two  senses :  in  the 
one  it  is  true :  in  the  other^  on  sound  principle  and  on  the 
best  considered  authority,  it  will  be  found  untrue.  Where 
the  charge  laid  before  the  magistrate,  as  stated  in  the  in- 
formation, does  not  amount  in  law  to  the  offence  over  which 
the  statute  gives  him  jurisdiction,  his  finding  the  party 
guilty  by  his  conviction  in  the  very  terms  of  the  statute 
would  not  avail  to  give  him  jurisdiction;  the  conviction 
would  be  bad  on  the  face  of  the  proceedings,  all  being 
returned  before  us.  Or  if,  the  charge  being  really  insuffi- 
cient, he  had  mis-stated  it  in  drawing  up  the  proceedings, 
so  that  they  would  appear  to  be  regular,  it  would  be  clearly 
competent  to  the  defendant  to  shew  to  us  by  affidavits  what 
the  real  charge  was,  and,  that  appearing  to  have  been  insuf- 
ficient, we  should  quash  the  conviction.  In  both  these  cases 
a  charge  has  been  presented  to  the  magistrate  over  which 
he  had  no  jurisdiction;  he  had  no  right  to  entertain  the 
question,  or  commence  an  inquiry  into  the  merits ;  and  his 
proceeding  to  a  conclusion  will  not  give  him  jurisdiction. 
But,  as  in  this  latter  case  we  cannot  get  at  the  want  of  juris- 
diction but  by  affidavits,  of  necessity  we  must  receive  them. 
It  will  be  observed,  however,  that  here  we  receive  them, 
not  to  shew  that  the  magistrate  has  come  to  a  wrong  con- 
clusion, but  that  he  never  ought  to  have  begun  the  inquiry. 
In  this  sense,  therefore,  and  for  this  purpose,  it  is  true  that 
affidavits  are  receivable. 

But,  where  a  charge  has  been  well  laid  before  a  magis- 
trate, on  its  face  bringing  itself  within  his  jurisdiction,  he  is 
bound  to  commence  the  inquiry :  in  so  doing  he  undoubt- 
edly acts  within  his  jurisdiction  :  but  in  the  course  of  the 
inquiry,  evidence  being  offered  for  and  against  the  charge, 
the  proper,  or  it  may  be  the  irresistible,  conclusion  to  be 
drawn  may  be  that  the  offence  has  not  been  committed,  and 
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SO  that  the  case  in  one  sense  was  not  within  the  jurisdic-         1841. 
tion.     Now  to  receive  affidavits  for  the  purpose  of  shewing 
this  is  clearly  in  effect  to  shew  that  the  magistrate's  decision  v. 

was  wrong  if  he  affirms  the  charge,  and  not  to  shew  that  he  Bottom. 
acted  without  jurisdiction ;  for  they  would  admit  that,  in 
every  stage  of  the  inquiry  up  to  the  conclusion,  he  could  not 
but  have  proceeded,  and  that  if  .he  had  come  to  a  different 
conclusion  bis  judgment  of  acquittal  would  have  been  a 
binding  judgment,  and  barred  another  proceeding  for  the 
same  offence.  Upon  principle,  therefore,  affidavits  cannot 
be  received  under  such  circumstances.  The  question  of 
jurisdiction  does  not  depend  on  the  truth  or  falsehood  of 
the  charge,  but  upon  its  nature  :  it  is  determinable  on  the 
commencement,  not  at  the  conclusion,  of  the  inquiry :  and 
affidavits  to  be  receivable  must  be  directed  to  what  appears 
at  the  former  stage,  and  not  to  the  facts  disclosed  in  the 
progress  of  the  inquiry. 

We  will  cite  only  two  authorities  in  support  of  this 
reasoning.  The  former,  that  of  Britiain  v.  Kinnaird  (a), 
and  the  admirable  judgment  of  Richardson  J.  at  p.  442,  are 
too  well  known  to  make  it  necessary  to  state  them  at  length. 
There,  in  the  case  of  a  conviction  under  the  Bum-boat  Act, 
it  was  asked,  shall  the  magistrate,  by  calling  a  seventy-four- 
gun  ship  a  boat,  give  himself  jurisdiction  and  preclude  in- 
quiry? The  learned  judge  gave  the  answer:  "  Whether 
the  vessel  were  a  boat  or  not,  was  a  fact  on  which  the  ma- 
gistrate was  to  decide;  and  the  fallacy  lies  iu  assuming, 
that  the  fact,  which  the  magistrate  has  to  decide,  is  that 
which  constitutes  his  jurisdiction."  And  it  is  obvious  that, 
if  it  were,  whenever  an  action  were  brought  against  a  ma- 
gistrate for  issuing  his  warrant  upon  his  conviction,  in  order 
to  shew  his  jurisdiction,  without  which  he  would  have  no 
defence,  he  would  be  bound  to  prove  the  facts  on  which  his 
conviction  proceeded.  The  second  case  is  a  recent  decision 
in  the  Common  Pleas  of  Cave  v.  Mountain  (&),  which  we 

(a)  1  B.  &  B.  432.  (6)  1  Man.  &  G.  957. 

VOL.  IV.  Y  Y 


Bolton. 


684  CASES  IN  THE  QUEEN's  BENCH, 

1841.         cite  only  for  the  rule^  which  seems  to  us  very  clearly  and 

^"•^"^^^^       satisfactorily  laid  down  by  the  Lord  Chief  Justice.    "There 
The  Queen  ,  j      .      .  ,       -r 

v.  can  be  no  doubt  but  that  it  a  magistrate  commit  a  party 

charged  before  him,  in  a  case  where  he  has  no  jurisdiction, 
he  is  liable  to  an  action  of  trespass.  But  if  the  charge  be 
of  an  offence  over  which,  ij'  the  offence  charged  be  true  in 
fact,  the  magistrate  has  jurisdiction^  the  magistrates*  juris- 
diction cannot  be  made  to  depend  upon  the  truth  or  falsehood 
of  the  facts,  or  upon  the  evidence  being  sufficient  or  iusuffi' 
cient  to  establish  the  corpus  delicti  brought  under  investi- 
gation.** These  cases  were  both  of  them  actions  of  trespass 
against  the  magistrate  convicting ;  but  they  are  authorities 
not  on  that  account  the  less  in  point  on  the  present  occa- 
sion. 

We  conclude,  therefore,  that  the  inquiry  before  us  mast 
be  limited  to  this,  whether  the  magistrates  had  jurisdiction 
to  inquire  and  determine,  supposing  the  facts  alleged  in  the 
information  to  be  true :  for  it  has  not  been  contended  that 
there  was  any  irregularity  on  the  face  of  their  proceedings. 
Now  the  information,  and  the  recital  of  it  in  the  magistrates* 
return,  both  state  that  the  defendant,  having  been  permitted 
to  occupy  a  parish  house  belonging  to  the  hamlet,  had 
neglected  to  quit  the  same,  or  deliver  up  possession  thereof 
to  the  churchwardens  &c«  within  one  month  after  notice  and 
demand  in  writing,  signed  by  8cc. ;  that  he  had  been  served 
with  a  summons  to  appear,  and,  more  than  seven  days  after, 
had  appeared,  to  answer  the  complaint.  These  are  all  the 
circumstances  required  by  the  statute  to  found  the  jurisdic- 
tion :  upon  these  it  was  the  duty  of  the  magistrate  to  pro- 
ceed to  inquire :  and  no  affidavit  disputes  the  truth  of  the 
return  that  such  an  information  was  laid  before  the  magis- 
trates, and  such  summons  issued  and  served,  and  that  such 
appearance  took  place.  The  return  then  goes  on  to  state 
the  substance  of  the  evidence  adduced  in  support  of  the 
complaint,  that  the  defendant  was  heard  in  answer,  and  that 
the  magistrates  found  the  complaint  proved.  No  affidavit 
denies  that  such  evidence  was  offered,  that  the  defendant 
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was  heard  in  his  defeuce,  or  that  such  judgment  was  pro- 
nounced. 

Beyond  this  we  cannot  go.  The  affidavits^  being  before 
us,  were  used  on  the  argument;  and  much  was  said  of  the 
unreasonableness  of  the  conclusion  drawn  by  the  magistrates, 
and  of  the  hardship  on  the  defendant  if  we  would  not  review 
it,  there  being  no  appeal  to  the  sessions.  We  forbear  to 
express  any  opinion  on  that  which  is  not  before  us,  the  pro- 
priety of  the  conclusion  drawn  from  the  evidence  by  the 
magistrates ;  they  and  they  alone  were  the  competent  au- 
thority to  draw  it;  and  we  must  not  constitute  ourselves 
into  a  court  of  appeal  where  the  statute  does  not  make  us 
such,  because  it  has  constituted  no  other. 

It  is  of  much  more  importance  to  hold  the  rule  of  law 
straight  than,  from  a  feeling  of  the  supposed  hardship  of  any 
particular  decision,  to  interpose  relief  at  the  expense  of  in- 
troducing a  precedent  full  of  inconvenience  and  uncertainty 
in  the  decision  of  future  cases.  We  may  add,  however, 
that,  even  if  the  decision  were  incorrect,  which  we  do  not 
affirm,  the  hardship  on  the  defendant  is  much  exaggerated : 
for  it  was  not  disputed  but  that  the  house  was  a  parish 
house,  and  that  he  was  liable  to  be  turned  out  by  an  action 
of  ejectment.  The  rule  therefore  will  be  discharged,  and, 
being  against  magistrates,  with  costs. 

Rule  discharged. 
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Douglas  v.  Holme  (a). 

IN  an  action  for  money  lent,  and  upon  an  account  stated, 
tried  before  Gumey  B.  at  the  last  Sussex  assizes,  the  only 
evidence  of  an  account  stated,  was  an  I.  O.  U.  for  250L  in 
the  defendant's  handwriting,  but  not  addressed  to  any  one. 
It  was  contended  on  the  part  of  the  defendant,  that  this 
was  not  sufficient  evidence,  that  the  I.  O.  U.  had  been 
given  by  the  defendant  to  the  plaintiiF,  and  that  the  plaintiff 

(a)  Decided  in  Michaelmas  Ternr,  1840  (Nov.  7). 

Y  Y  2 
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should  be  nonsuited,  the  learned  Baron  refused  to  nonsuit, 
and  the  jury  returned  a  verdict  for  the  plaintiff,  damages  250/. 

P/att  on  a  former  day  (a),  moved  for  a  new  trial  on  the 
ground  of  misdirection  {h). 

Cur,  adv.  vult. 

Lord  Den  MAN  C.  J.  now,  stating  the  opinion  of  the 
Court,  said  they  considered  themselves  bound  by  the  case 
of  Curtis  V.  Richards  (c),  and  that  the  mere  production  of 
the  I.  O.  U.  by  the  plaintiff  was  prima  facie  evidence  that 
it  was  given  to  him. 

A.  Rule  refused. 


(a)  November  5,  before  Lord 
Denman  C.  J.  LiUledale,  WUUams, 
and  Coleridge  Js. 

{b)  He  also   moved    upon   the 


ground  that  the  verdict  was  against 
evidence,  upon  which  a  rule  nisi 
was  granted. 

(c)  1  Man.  Sc  Gr.  46. 


RovcH  and  others^  Assignees  of  Orton  and   Paxton, 
Bankrupts,  v.  The  Great  Western  Railway  Com- 


pany. 


Tuetdai/f 
January  12M. 

Departure        TrOVER  for  tools,  building  materials,  &c.     The  decla- 

from  home  .  .  .  ° 

with  intent  to    ration  laid  the  property  in  the  bankrupts  before  bankruptcy, 

delay  creditors 

is  an  act  of  bankruptcy,  although  there  has  been  no  actual  delay  of  any  creditor 

A  letter  therefore  written  by  a  trader  during  his  absence  from  home,  stating  that  be 
was  absent  to  avoid  writs  that  were  out  against  him,  is  admissible  evidence  of  an  act  of 
bankruptcy,  without  proof  aliunde  that  any  such  writs  were  out,  or  that  he  was  under 
any  pressure  from  creditors. 

A  contract  by  a  trader  to  do  certain  works  contained  a  clause  that  if  he  should  be- 
come bankrupt,  or  delay  proceeding  with  the  works,  his  employer  should  have  power, 
after  a  seven  days*  notice  to  him  to  proceed,  to  employ  others  to  do  the  works,  that  the 
advances  made  to  the  trader  before  his  default  should  be  taken  as  full  payment,  and  that 
all  tools  and  materials  being  upon  the  works  should  become  the  property  of  the  employer. 

The  trader  having  delated  to  proceed  with  the  works,  was  served  on  the  11th  April 
by  his  employer  with  notice  to  proceed.  On  the  17th  April  the  trader  committed  an 
act  of  bankruptcy.  On  the  19th  April,  the  notice  to  proceed  not  having  been  complied 
with,  his  employers  took  possession  of  the  tools  and  materials.  In  June  a  fiat  of  bank- 
ruptcy issued  against  the  trader. 

In  trover  by  his  assignees  against  the  employer  for  tools  and  materials  left  upon  the 
works  by  the  bankrupt. 

Held,  that  they  did  not  become  the  property  of  his  employer  at  the  expiration  of  the 
seven  days'  notice,  because  thev  had  vested  in  his  assignees  by  relation  on  the  17th 
April,  before  the  notice  had  expired. 
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and  stated  a  refusal  to  deliver  to  the  bankrupts  before^or  to 
the  plaintiffs  after,  the  bankruptcy,  and  a  conversion  since 
the  bankruptcy. 

Pleas,  1,  not  guilty;  2,  a  traverse  that  the  goods  were 
the  property  of  the  bankrupts  before  the  bankruptcy ;  3,  a 
traverse  that  the  goods  were  the  property  of  the  plaintiffs 
since  the  bankruptcy.     Issues  thereon. 

The  cause  was  tried  before  Lord  Denman  C.  J.  at  the 
London  sittings  after  Triniiy  Term,  1838.  The  plaintiffs, 
who  had  been  builders  and  contractors,  on  the  27th  Fe- 
bruary, 1837,  entered  into  a  contract  to  do  certain  railway 
work  in  Wiltshire  for  the  defendants.  The  contract 
required  the  bankrupts  to  complete  the  contract  by  a  cer- 
tain time,  and  advances  were  to  be  made  to  them  in  the 
course  of  its  execution.  The  contract  contained  the 
following  clause:  ''that  in  case  the  said  Orton  and  Paxton 
shall  become  insolvents  or  be  declared  bankrupts,  or  shall 
from  any  cause  whatsoever,  other  than  arising  from  the  act 
of  the  said  Company,  their  engineer,  or  authorised  agents, 
be  prevented  from,  or  delayed  in,  proceeding  with  and 
completing  the  said  works  according  to  this  present  con- 
tract, or  shall  not  commence  or  proceed  in  the  said  works 
to  the  satisfaction  of  the  said  Company,  it  shall  be  lawful 
to  and  for  the  said  Company,  if  they  shall  think  fit,  to  give 
or  cause  to  be  given,  or  left  with  or  at  the  usual  place  of 
abode  of  the  said  Orton  and  Paxton^  or  their  sureties  &c., 
a  notice  or  notices  in  writing  8lc.,  requiring  them  the  said 
Orton  and  Paxton  to  enter  upon  and  commence  and 
regularly  proceed  with  the  said  works.  And,  in  case  the 
said  Orton  and  Paxton  shall,  for  seven  days  after  such 
notice  given  or  left,  make  default  in  commencing  or  regu- 
larly proceeding  with  the  said  works,  it  shall  and  may  be 
lawful  to  and  for  the  said  Company  to  employ  any  other 
respectable  workman  or  workmen,  either  by  contract  or  by 
measure  and  value,  or  otherwise,  to  proceed  with  the  said 
works  and  to  complete  the  same,  and  pay  or  cause  to  be 
paid  to  the  said  workman  or  workmen  the  amount  of  his 
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or  their  charges  for  the  same  Sec.,  out  of  the  money  which 
shall  be  then  remaining  due  to  the  said  Ortofi  and  Paxton 
on  account  of  this  contract. 

^'  And  further,  that  the  monies  which  previously  to  such 
default  shall  have  been  paid  to  the  said  Orion  and  Paxton, 
on  account  of  any  work  or  materials  then  already  done  or 
executed  or  provided  by  the  said  Orion  and  Paxion  shall 
be  considered  as  the  full  value,  and  be  taken  by  the  said 
Orion  and  Paxion  in  full  payment  and  satisfaction,  not  only 
of  and  for  the  said  work,  in  respect  of  which  payment 
may  have  been  made,  but  likewise  of  and  for  any  other 
work  and  materials  which  the  said  Orion  and  Paxion  shall 
have  then  done,  executed  or  provided,  although  no  such  pay- 
ments may  have  been  made  previously  in  respect  thereof. 

''  And  further,  that  all  the  balance  and  monies  whatsoever 
which  then  or  thereafter  would  have  been  or  become  due 
and  payable  to  the  said  Orion  and  Paxton  under  this  con- 
tract, if  this  present  clause  had  not  been  inserted,  together 
with  all  the  tools  and  maierials  then  delivered  for  the  purpose 
of  the  works  hereby  coniracied  for^  and  then  being  upon  or 
about  the  site  of  the  works,  shall,  upon  such  default  as 
aforesaid,  become  and  be  in  all  respects  considered  as  the 
absolute  property  of  the  said  Company.  And  further,  that,  if 
the  balance,  monies,  and  materials,  so  to  become  the  pro- 
perty of  the  said  Company  as  last  aforesaid,  shall  be  insuffi- 
cient to  cover  such  charges  for  workmen  and  materials  as 
are  hereinbefore  lastly  directed  to  be  paid  thereout  Sec, 
then  the  said  Orion  and  Paxion  &c.,  shall  and  will  make 
good  and  pay  to  the  said  Company  such  deficiency  on 
demand. 

''And  further,  that  all  materials  brought  and  left  on  the 
site  of  any  works  to  be  done  under  this  contract  by  the 
said  Orion  and  Paxion,  or  by  their  order,  for  the  purpose 
of  being  permanently  used  in  or  about  the  said  works,  shall, 
from  the  time  of  their  being  so  brought  and  left  as  afore- 
said, be  considered  as  the  property  of  and  belonging  to  the 
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said  Company,  and  shall  not  on  any  account  or  pretence         1841. 

whatsoever   be  taken  awav  by  the  said  Orton  and  Paxton.        TT'^'^^'^ 

**  And  if  at  any  time  the  Company  shall  nnd  it  necessary  v. 

to  take  the  work  entirely  or  in  part  out  of  the  hands  of  the      x\^^^^^ , 

•^  '^  ^        Western 

contractor,  or  put  on  additional  workmen,  or  supply  addi-  Railway 
tional  materials  to  expedite  the  work,  or  to  enforce  its  pro- 
per execution,  the  Company  shall  have  full  power  to  take 
possession  of  the  whole  or  such  part  of  the  machinery, 
materials,  tools  8cc.,  used  by  the  contractor,  which  the  Com- 
pany's engineer  may  consider  requisite  for  carrying  on  the 
work  &c." 

Under  this  contract  Orton  and  Paxton  commenced  the 
works  in  October,  J  836.  On  the  1  Ith  of  April,  1 837,  having 
previously  become  embarrassed,  they  suspended  the  works, 
in  consequence  of  which  a  notice  was  on  that  day  duly  served 
upon  them,  under  the  clause  above  recited,  requiring  them 
to  proceed,  and  stating  that,  if  for  seven  days  after  the  notice 
they  should  make  default  in  proceeding,  the  Company  would 
exercise  their  right  of  completing  the  work  themselves. 

The  default  having  continued  until  after  the  expiration 
of  the  notice,  the  Company  on  the  igth  April  entered  upon 
and  themselves  proceeded  with  the  works. 

On  the  17th  April,  Orion,  who  was  then  in  London, 
wrote  to  the  solicitor  of  the  defendants  at  Bristol,  saying, 
*'  I  am  now  in  London  to  avoid  two  writs  which  are  out 
against  me." 

In  the  June  following,  a  fiat  of  bankruptcy  issued 
against  both  Orton  and  Paxton,  under  which  the  plaintiffs 
were  appointed  assignees. 

Delivery  of  the  goods  in  question  was  demanded  of  the 
defendants  in  August,  and  was  refused. 

The  goods  consisted  of  tools,  materials  8cc.,  which  had 
been  used  by  the  bankrupts  in  the  execution  of  their  con- 
tract. 

Orton^s  letter  of  the  17th  of  April  was  produced  by  the 
plaintiffs  as  evidence  of  his  act  of  bankruptcy,  and  was 
objected  to  by  the  defendants,  on  the  ground  that  it  was 
inadmissible,  without  proof  of  the  fact  that  writs  were  out 
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against  him,  or  that  there  was  some  pressure  on  the  part  of 
creditors  which  he  sought  to  evade. 

The  plaintiffs  contended  that  the  clause,  under  wbidi  the 
defendant  claimed  the  goods  in  question  as  forfeited,  was 
illegal,  as  being  contrary  to  the  policy  of  the  baukrupt 
laws. 

His  Lordship  received  the  letter  in  evidence  and  tf  verdict 
was  found  for  the  plaintiffs,  subject  to  a  motion  to  enter  a 
nonsuit  or  a  verdict  for  the  defendants. 


Sir  TF.  W.  Follett^  in  the  Michaelmas  term  following, 
having  obtained  a  rule  accordingly. 

Sir  J.  Campbell  A.  6.,  R.  V.  Richards,,  and  Helps 
shewed  cause  (a).  They  argued  that  the  clause  under 
which  the  defendants  claimed  was  illegal,  but  the  ground 
upon  which  the  Court  gave  judgment  renders  it  unne- 
cessary to  notice  this  point  further. 

The  argument  in  support  of  the  admissibility  of  OrtotCn 
letter  of  the  17th  April  is  fully  stated  in  the  judgment. 

Sir  W.  W.  Follett  and  Talbot  conivk,  contended  for  the 
legality  of  the  clause,  and  upon  the  point  of  evidence  they 
cited  Fisher  v.  Boucher  (6),  and  Hare  v.  Waring  (c). 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court  as  follows: — This  was  a  motion  for  leave  to 
enter  a  nonsuit  or  a  verdict  for  the  defendants  in  an  action 
of  trover.  It  rested  on  two  grounds;  the  first,  that,  in 
respect  of  the  bankrupt  Orton,  the  act  of  bankruptcy,  on 
which  it  was  necessary  for  the  plaintiffs  to  rely,  was  proved 
only  by  inadmissible  evidence;  the  second,  that,  by  a  valid 

(a)  At  the  sittings  after  Hilary      /ioms  and  CoUridge  Js. 
Term,  1840,  (Feb.  4),  before  Lord  (6)  10  B.  &  C.  705. 

Denman  C.   J.,  Uuledale,    Wil-  (r)  3  M.  &  W.  362. 
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contract  between  the  bankrupts  and  the  defendants,  the 
property  in  the  articles  for  which  the  action  was  brought 
had  passed  to  the  defendants. 

It  was  important  for  the  piaintiffs,  for  a  reason  which 
will  appear  hereafter,  to  prove  an  act  of  bankruptcy  com- 
mitted  before  the  18th  April ;  and,  in  respect  of  one  of  the 
bankrupts,  this  was  done  in  part  by  the  production  of  a 
letter  written  by  him  and  bearing  date  the  17th.  It  was 
the  reception  of  this  letter  which  was  objected  to.  (His 
Lordship  stated  the  terms  of  the  contract;  the  notice  given 
by  the  defendants;  the  departure  of  the  bankrupt  Orion 
from  his  home;  and  his  letter  of  the  17th  April). 

It  was  objected  that  there  was  no  evidence  of  any  pres- 
sure, nor  of  any  writ  having,  in  fact,  been  sued  out  against 
him  ;  that  the  expressions  therefore  amounted  to  a  mere 
declaration  of  the  bankrupt,  and  that  such  had  never  been 
received  against  third  persons.  But  we  have  no  doubt  that 
this  letter  was  properly  received.  The  plaintiffs  were  in 
the  course  of  proving  an  act  of  bankruptcy  by  departure 
from  the  dwelling-house,  or  otherwise  absenting  himself, 
with  intent  to  defeat  or  delay  creditors.  The  act  and  the 
intention  were  both  necessary  to  be  proved ;  and,  when  the 
act'hus  been  proved  by  extrinsic  evidence,  it  has  been  set- 
tled, by  cases  so  numerous  and  familiar  that  it  is  unneces- 
sary to  cite  them,  that  the  intent  with  which  the  act  was 
done  may  be  proved  by  the  simultaneous  declarations  of 
the  bankrupt. 

The  principle  of  their  admission  is,  that  the  declarations 
are  pars  rei  gestae,  and  therefore  it  has  been  contended  that 
they  must  be  contemporaneous  with  it;  but  this  has  been 
decided  not  to  be  necessary,  and  on  good  grounds  ;  for  the 
nature  and  strength  of  the  connection  with  the  act  are  the 
material  things  to  be  looked  to ;  and,  although  concurrence 
of  time  cannot  but  be  always  material  evidence  to  shew  the 
connection,  yet  it  is  by  no  means  essential.  What,  therefore, 
the  bankrupt  said  immediately  on  his  return  home,  as  to 
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the  place  where  he  had  been  and  his  motive  in  going,  was 
RoucH^       held  admissible  in  Bateman  v.  Bailey  ^ a)  \  and  io  Ridley  s. 
V.  Gyde  {b),  to  which  we  were  referred  by  the  counsel  for  the 

CjRF  AT 

Western       defendants  as  a  leading  authority,  the  act  to  which  the  de- 
Railway      claration  referred,  and  which  was  not  a  continuing  act,  but 

COMFANY.  1        I  •    •  Vw 

merely  the  givnig  a  security,  was  done  on  the  25lb  October, 
and  the  declaration  itself,  which  was  held  admissible,  was 
made  on  the  20lh  November.  There  the  Court  seem  to 
have  adopted  the  rule  which  Park  J.  had  laid  down  in 
Rawson  v.  Haigh(c),  "  that  it  is  impossible  to  tie  down 
to  time  the  rule  as  to  the  declarations  ;*'  that,  if  there  be 
connecting  circumstances,  a  declaration  may,  even  at  a 
month's  interval,  form  part  of  the  whole  res  gesta.  In  the 
case  of  Ridley  v.  Gyde{b)  the  Court  thought  that  the  con- 
versation of  November  £Oth  was,  under  the  circumstances, 
no  more  than  a  resumption  of  a  conversation  broken  off  on 
the  25th  October,  which  immediately  preceded  the  giving 
the  security  in  question. 

In  the  present  case,  however,  there  is  no  necessity  to 
rely  on  these  cases,  because  the  absenting  himself  from 
home  by  the  bankrupt  was  a  continuing  act,  and  the  letter 
was  written  during  its  continuance.  If  his  declaration, 
made  immediately  on  his  return,  would  have  been  admis- 
sible, that  which  he  writes  during  his  absence  cannot,  on 
any  reasonable  principle,  be  rejected. 

But  it  was  said  that  this  was  objectionable  on  another 
ground  :  the  want  of  proof  aliunde  that,  in  fact,  any  writs 
had  been  issued  against  the  bankrupt,  or  any  pressure  been 
used  against  him.  And  if,  indeed,  it  be  essential  to  the 
validity  of  the  act  of  bankruptcy  that  there  should  have 
been  either  the  one  or  the  other,  this  objection  must  pre- 
vail ;  because  the  bankrupt's  declarations  cannot  be  evi- 
dence  of  these  facts,  and  none  other  was  offered.  The 
same  objection    was  made  in  Newman  v.  Stretch  (d),  and 

(fl)  5  T.  R.  5J2.  (c)  S  Bing.  104. 

(6)  9  Bing.  349.  {d)  M.  &  M.  338. 
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over-ruled  by  Parke  3.,  who  said  that  his  impression  was 
that  it  was  unnecessary  to  give  any  evidence  beyond  the 
transaction  itself,  either  that  there  were  creditors,  or  that 
creditors  had  been  delayed.     That,  indeed,  was  only  a  de- 
cision at  nisi  prius,  and  the  course  the  cause  took  made  it 
impossible  to  review  it.     But  we  think  Ex  parte  Bam^ 
ford{a)  and    Robson  v,  RoHs{b)  fully  support  the  ruling 
of  the   learned  judge.     In  the   former   case    the   debtor 
quitted  his  home  to  avoid  two  men,  bailiffs,  whom  he  sup- 
posed to  have  a  writ  with  them  to  arrest  him;  but  in  fact 
they  had  none.     Lord  Eldon  said,  "  The  circumstance  that 
Plowman  and  Hartley  had  no  writ  with  them,  is,  with  re- 
ference to  this  point  (that  is  the  commission  of  an  act  of 
bankruptcy),  immaterial.     If,  knowing  that  the  officer  has 
the  writ,  the  debtor  departs,  even  under  a  chimerical  belief 
that  he  has  it  with  him,  but  with  the  intention  of  delay,  the 
act  of  bankruptcy  is  complete."     In  this  case,  it  is  true, 
there  was  a  writ  out  against  the  debtor;  and  Lord  Eldon 
mentions  that  circumstance,  not,  we  think,  as  necessary  to 
complete  the  act.     A  belief  that  the  officer  had  the   writ, 
that  is,  in  substance,  that  there  was  a  creditor  to  be  delayed 
by  flight,  is  essential  in  order  to  make  out  the  intent  to 
delay ;  but  all  that  the  statute  requires  is  the   act  of  de- 
parture, or  absenting,  with  that  intent ;  actual  delay  of  any 
creditor  is  immaterial ;  Robertson  v.  Liddell  (c) ;  as  to  which 
Lord  Ellenborough  said,  in  Chefioweth  v.  Hat/  {d),  that  it 
had  decided  that  the  intent,  and  not  the  actual  delay,  was 
what  the  statute  meant ;  and,  the  moment  the  Court  have 
determined  that,  it  becomes  immaterial  whether  there  was 
a  possibility f  or  not,  of  delay.     In  Robson  v.  Rolls{b)  the 
debtor  believed  there  was  a  writ  out  against  his  person,  and 
abstained  from  going  out  of  London,  as  he  thought,  into 
Middlesex,  to  avoid  being  arrested ;  but  there  was  no  such 
writ  issued,  the   creditor  having  proceeded  only   by  fieri 
facias. 
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We  think,  therefore,  that,  to  constitute  the  act  of  bank- 
ruptcy, neither  writ  nor  pressure  were  in  fact  necessary :  of 
9.  course  the  want  of  proof  of  them  can  be  no  objection.    And 

Great        ||^jg  ^^^^  ^^^^  ^^  ^^^  alleged,  reduce  the  evidence  merely 

Railway  to  a  declaration  of  the  bankrupt  unaccompanied  by  any 
substantive  act.  The  substantive  act  proved  aliunde  is  the 
departure  from  home ;  that  is  equivocal :  the  declaration 
made  during  the  continuance  of  that  act  shews  the  inten- 
tion with  which  it  was  done.  This  objection,  therefore, 
falls  to  the  ground. 

Next  it  was  contended,  for  the  defendants,  that,  even  if 
a  valid  bankruptcy  were  established,  the  property  in  the 
articles  sought  to  be  recovered  had  passed  to  them  by  virtue 
of  the  clauses  before  cited ;  and  a  great  deal  of  argument 
was  urged,  and  many  cases  cited  on  both  sides,  for  and 
against  the  validity  in  law  of  the  agreement  contained  in 
them.  But  upon  these  we  do  not  think  it  necessary  to 
express  any  opinion;  because  we  think,  the  bankruptcy 
having  occurred  on  the  17th,  before  the  bankrupts  had 
committed  any  default  within  the  meaning  of  those  clauses, 
before,  therefore,  the  defendants  could  act  upon  them  and 
take  possession,  the  operation  of  them  was  intercepted,  even 
if  they  were  legally  valid  in  their  first  formation.  The 
twentv-third  clause  affects  the  construction  of  those  that 
follow :  '*  if  the  contractors  should  become  insolvents,  or 
be  declared  bankrupts,  or  be  prevented  from,  or  delayed 
in,  proceeding  &c."  it  shall  be  lawful  for  the  Company,  if 
they  shall  think  fit,  to  give  a  notice,  requiring  them  to  pro- 
ceed ;  and  if, ^br  seven  days  after,  they  shall  make  default  in 
proceeding,  then  the  Company  may  employ  other  workmen, 
and  proceed  themselves.  The  right  to  use  the  materials 
and  tools,  and  the  vesting  of  the  property  in  the  defendants, 
are  both  dependent  on  an  election  to  be  made  by  them  after 
the  default  made  by  the  contractors ;  and  that  default  is 
the  neglecting  to  proceed  for  seven  days  after  the  notice 
given.     On  the  sixth  day  no  default  had  been  made;  the 
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defendants  oh  that  day  could  make  no  election ;  could  not 
enter;  the  property  could  not  vest  in  them :  but  on  that 
day,  by  relation,  the  title  of  the  assignees  was  complete. 
This  case,  therefore,  falls  within  that  of  Tripp  v.  Armi' 
tage  (a),  with  which  we  agree. 

And  it  is  probable  that  the  clauses  have  been  framed  in 
this  way,  rather  than  in  a  more  simple  form  by  which  the 
property  should  have  been  made  to  pass  to  the  Company 
at  once  in  case  of  insolvency  or  bankruptcy,  to  avoid  the 
questions  which  would  have  arisen  on  its  validity  with 
respect  to  the  insolvent  and  bankrupt  acts.  But  this  care 
has,  under  the  circumstances,  let  in  the  difficulty  on  which 
this  case  will  be  now  decided.  Here  was  a  delay  in  pro- 
ceeding; notice  was  given  accordingly;  and,  before  the 
term  limited  had  expired,  and  the  forfeiture,  if  we  may  so 
call  it,  had  accrued,  the  goods  had  ceased  to  be  the  bank- 
rupts' by  the  title  of  the  assignees  having  intervened :  the 
subject-matter  of  forfeiture  was  therefore  removed. 

Our  judgment  then  will  be  for  the  plaintiff,  and  the  rule 
will  be  discharged,  subject  to  an  allowance  for  such 
articles,  if  any,  as  the  defendants  purchased  and  brought 
to  the  work  after  the  bankruptcy. 
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Rule  discharged,  and  the  amount  of 
damages  referred  by  consent. 


(fl)  4  M.  &  W.  687. 
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Hearne,  Clerk,  v.  Stow  ell.  Clerk. 

In  case  for 

libel,  the  de-     CaSE  for  libel.     The  first  count  of  the  declaration  stated 

claration  ata- 

ted  that  the      that  before  and  at  the  time  8cc.,  the  plaintiff  was  a  clergyman 

fiomaifcrhc^  and  priest  of  the  Roman  Catholic  religion,  and  held  the 

lie  priest  and  office  of  senior  clergyman  of  St.   Patrick's  Chapel,  Man- 

a  chapel  at  chester,  being  a  chapel  duly  certified  and  recorded  for  the 

M .,  and  that  celebration  of  the  services  of  the  Roman  Catholic  religioD» 

tending  to  and  had  used  and  exercised  bis  said  office  and  calling  of 

injure  nira  clergyman  and  priest  of  the  said  religion,  and  his  said  office 

of  priest  and  of  senior  clergyman  of  the  said  chapel,  with  propriety  and 

ttThr;V°  religious  decorum  &c.  &c. 

falsely  and  Yet  the  defendant  well  knowing  Su:.,  and  contriving  and 

mrblished  ^  wickedly  and  maliciously  intending  to  injure  the  plaintiff  in  his 

concerning  ^^\fj^  good  name,  fame  and  credit,  and  to  deprive  him  of  the 

in  his  said  respect  and  attention  which  he  bad  obtained,  and  to  injure, 

offices  of  cler-  oppress  and  aserieve  him  in  his  said  offices  and  calling  of 

gyman  and  '^'^  ^^  ^  ... 

priest,  the  clergyman  and  priest  of  the  said  Roman  Catholic  religion,  and 
Tlicfhbel  was    ^^'^^gyman  of  the  chapel  aforesaid,  and  to  hinder  him  in  the 

contained  in  discharge  of  his  duties  in  his  said  offices,  and  to  vex,  harass 
a  document,  ,  ,  .  ,      ,  ,        .  r  ■  •        •  j 

which  the  de>   ^^^  oppress  him  as  such  clergyman  and  priest  of  his  said 

fendant  read     religion,  and  as  such  clergyman  of  the  said  chapel,  heretofore, 

at  a  pubhc  ,  . 

meeting,  con-    to  wit  on  &c.,  wilfully,  falsely  and  maliciously  did  publish 

vened  to  peti-   ^f  ^^^j  concerning  the  plaintiff,  and  of  and  concerning  the 
tion  parlia-  .....  . 

ment  against     plaintiff  in  his  said  offices  of  clergyman  and  priest  of  the 

the  usual  grant 

to  the  Roman  Catholic  college  at  Maynooth.  The  defendant  introduced  the  reading  of 
the  document  by  saying,  that  he  would  ''give  a  specimen  of  what  the  Catholic  priests, 
indoctrinated  at  iVlaynooth,  teach  the  poor  Roman  Catholics  attending  them  in  reference 
to  the  way  of  salvation,  how  they  grind  them  down  and  debase  them  almost  as  low  as  the 
beast  thai  perisheth."  He  then  read  the  document,  which  purported  to  have  been  fur- 
nished by  a  policeman,  and  to  give  an  account  of  a  man  whom  the  policeman  had  seen 
at  M.  crawling  on  his  hands  and  knees  in  a  public  street,  and  that  the  man  had  said 
that  he  was  performing  peiiance,  and  that  the  plaintiflP,  his  priest,  would  not  administer 
the  sacrament  to  him  until  he  had  performed  such  penance. 

Judgment  arrested,  because,  even  assuming  that  the  libel  charged  that  the  plaintiff 
had  refused  the  sacrament  under  the  circumstances  stated,  and  that  it  did  not  merely 
describe  the  penitent*s  apprehension  of  the  plaintiff's  displeasure,  still  the  declaration  did 
not  inform  the  Court  of  the  duties  of  a  Roman  Catholic  priest  in  imposing  penance, 
and  therefore  failed  in  shewing  how  the  plaintiff's  character  would  suffer  from  the  im- 
putation. 

Held,  that  if  the  publication  had  been  libellous,  it  would  not  have  been  privileged  by 
the  occasion. 
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said  religion  and  of  the  said  chapel^  in  the  presence  and         1841. 
hearing  of  divers  good  and  worthy  subjects  of  this  realm,  a 
certain  false,  scandalous,  malicious  and  defamatory  libel,  in  v. 

a  certain  paper  or  document  which  the  defendant  then  de-  Stowell, 
dared  and  stated  he  then  held  in  his  hands,  and  then  stated 
and  declared  was  subscribed  by  three  of  the  policemen 
of  Manchester,  oue  of  whom  the  defendant  then  stated 
and  declared  was  not  a  policeman  at  that  moment,  but 
that  he  was  so  at  the  time  that  he  (meaning  the  said 
policeman)  furnished  the  said  document  or  paper,  con- 
taining, amongst  other  things,  the  false,  scandalous  and 
malicious  words  following,  of  and  concerning  the  plaintiff 
as  such  clergyman  and  priest  of  the  said  religion,  and  of  and 
concerning  the  plaintiff  as  such  clergyman  of  the  said 
chapel,  which  said  words  he,  the  defendant,  then  in  the 
presence  and  hearing  of  the  said  good  and  worthy  subjects 
of  this  realm,  read  aloud  from  the  said  document  or  paper 
of  and  concerning  the  said  plaintiff,  as  such  clergyman  and 
priest  aforesaid  of  the  said  religion  and  of  the  said  chapel, 
that  is  to  say. 

The  declaration  then  set  out  the  alleged  libel  as  follows 
(such  innuendoes  as  are  not  necessary  to  make  it  intelligi- 
ble are  omitted):  A  dyer  going  to  his  work  asked  me 
(thereby  meaning  a  certain  police  officer,  to  wit,  one  of 
the  said  policemen),  if  I  had  seen  a  man  walking  on  his 
hands  and  knees  the  last  two  nights.  I  said  that  I  had  not, 
but  that  I  had  seen  him  doing  it  the  last  two  mornings,  and 
that  I  at  first  thought  he  was  making  his  escape  or  con- 
cealing himself  from  some  pursuers,  but  that  I  subsequently 
took  him  for  a  cripple.  In  about  ten  minutes  after  this, 
the  dupe  (thereby  meaning  the  said  man)  made  his  appear- 
ance crawling  with  his  hands  and  knees  on  the  roughest 
part  of  the  pavement,  (meaning  the  pavement  of  a  certain 
public  highway).  I  then  resolved  to  satisfy  myself,  when  I 
elicited  the  following  answers  from  him.  I  asked  him, 
''what  are  you  doing  all  that  about?"  ''It  is  penance  for 
my  sins.'*    ''Could  you  not  atone  for  your  sins  without 
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deihg  'llittB^ '^HaJf » >ff^iWhj)9^^.  iff'B0tenMi4h».pnMti> 

(llia>^byi imtanbp;  hbe-  ckMkdanfa)oiMlb noti«d«iH<iBt)mi4h»i 
o7"      8acnim«i«<|tO'in6  Until;  I  iun»iiwiibi^i\iffiHiayuiwi^>h!m» ■ 
Stvwma.  ^   y^.  ,|oite,it,r' .  „K' four  <dRji»J1    .fri{9n«iaM)y<)tUjrriiDW»i 
wiU lit  .'lake. Mbnnyoih  finisb.3T  ..fXiCwiiiotiileiU' ,i"|QNt 
wJim^will  trauii'g^  >49hjKWir -pri0»f  h(t})«K(!li^iiiniWi^^ 

pUintiff  )itoik«»w^"i  iff  Wbe«».l.ba«c^49iiA  >i  mm(4iyniipo<nii 
I  iib»l) ^.T,i  ,?itio>wiiinaffirilM)Dnit4o  ji9Mi4a if  jffR^li^i(l4ff}i!i 

•*JF«^.|bouM."j„.f.'Al:  fin€»„|jip*(?';„  „',',  Wq,;„  tWR  •«»  j^i 
iuMni«g,a»4  tjf.ootiWgbb':,,  ,'{.D9,ff)WilW<¥tl',m»Pyir*«W?il 
•VI,  w(Mk,yiii,ili  )f«*toiiy.':..„ ,  ',?)\Yb9  »»)y«¥r,I¥rWt|j^7Y  "  .M&l 

JtfiMWMY  <tl;ef«b3r,>M«w»^B.MiS.pliWlJflOfi . ".W.I»fJi.,<AiJMi 

afoEomid  ,«bfpf  I),,  ,"t  ,w,hj^t  i»,  jpur  wwp .?7 , , ,"  iffiHff-^ffiKfnl 

it  v»;a;>  q(,i»p.|^vwl,.f|}e  s,)W^,lip,y)f.^8,,a„ypr:ir  gr^a^,8i}^p,?.r,.,^  JVe 
'WWtfifJlPP.Ms M«»i8M<».,|^5lt ,^\e T,e^?«f te(<  .i[ipleDtj^,,to^k .Ijjie 
«SaSW«t;ff,?,McH  f^fpi^  |^iijf^,,}in^.,^id  p^  ,M  wjth.hjuri^^ 
It  was  with  great  difficultjr  that  we  succeeded  iu  siwduiDg 
blqp,  y^'^ei)  M?p/!yed,^m,pf  h^  ^^eads^his  cj-uf:ifix  anji^e 

QftTf"*"  l9f,  ?•}.«  .^otfl.  whi$>'  ,arq  no>v  at  f  l}e  ^^olii^estation.^^ 
^^^v,pean9.of  cotooMtting  of  which  said  several  srievaDces 
W  ithei  defendant  as  aforesaid,  th^  plahiuff  has  been  and  is 


pect  and  aitenXion  Iprmeriy  naid  to  nim  as  aforesaid* 
,  1  he  second  count,  after  the  introductory  oiafter  state;,d  in 
the  first  county  charged  thd  defendant  with  speaking  the 
following  words  (of  8lc.,  as  in  the  fir^t  count):  "  I  (tbefeby 
meaning  the  defendant)  will  just  give  you  a  specimen  of 
what  these  priests  (thereby  meaning  the  priests  of  the  K6- 
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man  Catholic  religion)  indoctrinated  at  Mavnooth  (thereby 
meaning  the  Roman  Catholic  college  of  Maynooth,  at  which 
college  he  the  plaintifF  was  educated),  teach  these  poor  crea- 
tures (thereby  meaning  the  Roman  Catholics  attending  the 
said  priests)  in  reference  to  the  way  of  salvation,  how  they 
(thereby  meaning  tlie  said  priests)  grind  them  (thereby  meaning 
the  said  Roman  Catholics)  down  and  debase  them  as  low  as 
the  beast  that  perisheth.  The  circumstance  which  I  am  going 
to  relate  did  not  occur  in  Ireland,  in  the  darkness  of  popery 
there,  but  here,  in  Manchester,  in  the  midst  of  all  our  day- 
light. You  will  perhaps  not  believe  it,  but  the  witnesses 
are  prepared  to  come  forward  and  prove  the  fact^  or  I  would 
not  give  it  to  you.  I  will  not  mention  their  names^  lest  it 
should  expose  them  to  persecution,  but,  if  the  papists  choose 
to  come  forward  and  demand  the  evidence^  that  evidence  is 
forthcoming.  I  bear  in  my  hand  then  a  document  sub- 
scribed by  three  of  the  policemen  of  Manchester;  one  is  not 
a  policeman  at  the  present  moment,  but  he  was  at  the  time 
that  he  furnished  this  document.  He  states  (meaning  thereby 
that  he  the  defendant  was  reading  from  or  referring  to  the 
said  document  for  a  statement  to  that  effect)  that  he  was  a 
policeman  then,  his  beat  was  in  Smedley  Lane,  and  that  one 
morning,  a  fortnight  from  that  period,  a  dyer,  going  to  his 
work,  &c." 

The  count  then  proceeded  as  the  first  count  (except  that 
some  remarks  by  the  defendant  were  interspersed,  which 
are  not  material),  down  to  the  words  **  it  is  penance  for  my 
sins,"  (ante,  p.  697,  last  line,)  and  then  introduced  the  fol- 
lowing remarks  by  the  defendant:  "  I  am  more  disposed  to 
weep  than  to  laugh,  my  dear  friends,  for,  allow  me  to  say, 
I  lament  that  a  man  should  think  that  he  is  saving  his  soul 
and  suffering  the  work  of  the  Lamb  of  God,  by  thus  degrad- 
ing himself  under  the  ban  of  a  popish  priest ;  I  say,  I  deeply 
lament  it." 

After  the  words  "  I  work  in  a  factoi^,"  {atite,  p.  698, 
line  1 1,)  the  second  count  introduced  the  following  remarks 
by  the  defendant :  ''  Poor  fellow,  working  in  a  factory  fof 
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twelve  hours  a  day,  and  then  dragging  on  his  bands  and 
knees  over  the  rough  stones  for  four  hours  a  day  more. 
The  priest  should  have  taken  his  place  and  done  it  for  him.'' 

After  the  words  in  the  first  count,  *'  when  I  deprived  him 
of  his  beads,  8cc.  which  are  now  at  the  police  station*"  {atUe, 
p.  698,  line  ^5),  the  second  count  added,  with  reference  to 
the  document,  from  which  it  was  alleged  that  the  defendant 
read:  '^The  undersigned  two  constables  are  ready  to  give 
evidence  of  this.  Now,  my  friends,  is  that  an  edncaCioo 
(thereby  meaning  the  education  at  the  aforesaid  Roonui 
Catholic  college,  at  which  he  the  plaintiff  was  educated) 
which  a  Protestant  British  government  is  authorised  in  sop- 
porting  for  a  free-bom  people  like  the  English  people? 
Are  we  warranted  in  paying  our  money  to  educate  priests 
thus  to  grind  down  into  the  dust  their  feHow  subjects? 
(meaning  thereby  that  the  plaintiff,  then  being  a  dergyman 
and  priest  as  aforesaid,  had  ground  down  into  the  dust  the 
said  man,  one  of  his  fellow  subjects.)  Did  you  ever  hear 
of  a  Protestant  minister  thus  lording  it  over  God's  heritage, 
and  debasing  and  degradmg  his  flock  r 

Plea:  not  guilty.     Issue  thereon. 

At  the  trial  before  Rolfe  B»,  at  the  last  summer  assises 
for  Liverpool,  it  appeared  in  evidence  that  the  defendant, 
who  was  a  clergyman  of  the  Church  of  England,  whilst 
chairman  of  a  public  meeting,  held  at  Manchester,  for  the 
purpose  of  petitioning  parliament  against  the  continuance 
of  the  grant  to  Maynooth  College,  had  there  published 
the  alleged  libel.  The  plaintiff  called  also  several  Roman 
Catholic  clergymen  as  witnesses,  to  prove  that,  if  a  clergy- 
man  imposed  such  a  penance  as  that  in  question,  he  might 
be  suspended  by  his  bishop.  The  penitent  was  afterwards 
taken  to  a  lunatic  asylum,  where  he  died.  The  defendant 
did  not  call  any  witnesses,  but  on  bis  behalf  it  was  insisted 
that  his  object  in  reading  the  paper  was  bon&  fide  to  expose 
the  Church  of  Rome,  and  not  the  plaintiff  individually,  and 
that  the  circumstances  were  such  as  removed  any  inference 
of  malice  in  the  publication*    The  learned  judge  stated  to 
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tlie  jury  tliat  the  occasion  did  not  negative  malice,  and 
directed  the  jury,  if  they  thought  the  matter  of  the  publican 
tlon  to  be  libellous,  to  find  a  verdict  for  the  plaintiff.  Vcta 
diet  for  the  plaintiff. 
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CresswelKja)  moved  for  a  new  trial  on  the  ground  of  mis* 
directioDy  and  also  in  arrest  of  judgment  In  an  action  for 
deCunation^  malice  is  an  essential  ingredient:  Bull.  N.  P.  8» 
In  Smiih  v.  jRichttrdson{b),  fifth  point,  it  vras  agreed  diat 
**  malice  is  the  gist  of  this  action,  and  that  therefore  evidence 
proving  the  manlier  and  occasion  of  speaking  the  words,  to 
•hew  that  they  were  not  spoken  with  malice,  hus  always 
been  admitted."  The  evidence  of  malice  contained  in  the 
paper  read  by  the  defendant  was  only  primft  facie,  and 
was  rebutted  by  the  circumstances  of  the  case;  and  the 
plaintiff  therefore  should  have  proved  actual  malice:  Green- 
wood  V.  Prist  (c),  where  it  was  held,  that  a  charge  of  per* 
jury,  made  by  a  clergyman  by  way  of  illustration  in  the 
course  of  a  sermon  he  was  preaching,  was  not  libellous. 
It  should  have  been  left  to  the  consideration  of  the  jury^ 
whether  the  circumstances  stated  did  not  rebut  die  infkr- 
enoe  of  malice.  In  JRex  v.  Creevey  (d)  it  was  left  to  the  jury 
to  say^  whether  the  occasion  justified  the  publication,  and 
that  case  is  recognised  in  Rex  v.  Harvey  {e).  [Little^ 
dale  J.  referred  to  Martin  v.  Strong  (/).]  The  expres- 
sions complained  of  applied  to  the  Roman  Catholics  in 
general^  and  not  to  the  plaintiff  in  particular,  as  in  Godson 
v*Ho9he{g). 

Secondly,  it  was  the  duty  of  the  learned  judge  to  have 
told  the  jury  that  the  declaration  did  not  charge  any  thing 
really  libellous* 

(a)  Nov.  5,  1840,  before  Lord  (e)  2  B.  &  C.  857;  S.  C.  3  D. 

iknman  C.  J.,  LUiledaU^  WiUiam  &  R.  4G4. 

and  Cbtendge  Js.  (/)  6  A.  &  £.  535;  S.  C.  1  N. 

(fr)  WiUes,  90.  &  P.  S9. 

(r)  Cited  in  Brook  v.  Montagu^  {g)  1  B.  &  B.  7 ;  ^.  C.  3  Moo. 

Cro.  Jac.  91.  293. 

{d)  1  Mao.  &  S,  973. 

z  Z  2 


»W«<         „i  %Ki gr«9te.4,  Jf?.  %w.  ,WWe ,  why  tb,^  j^dgpipnt  sI^quVI 

••i'l)<.i.l    >iili^-    -ill  II-     i>illl   n  '.    '!!.>(!lCi-j"Mi(T'Wj*  WmT* 'tT^i  ■' 
^v\v(l<<\    ill   .    I.    l\\A>l\l\l  \    ••'•l-     i-f-  -i^f.  )     llll!lllll>      I  ilfl'-    -' 

./  \\\\\\  111       !  \u'i\^v>Ms'H  .V  vnuVvvsn'y  .!    )  ^yioW  .7  \v\\\^j\'' 
nAluU  Vl.ij..(|.MI  .i-..i..iul.:  l&'*lfi;W;tM«^ARWW/F«^^<?^,^) 

lawful  excuse,  which  is  calculated  to  injure  the  reputation 

of  ftn9»J?ff»  iiy.  p;»P»?«Pg  feWJo  hotted,  poifjiemiftjpr/idicule, 
i»A<Jibol.v  Whethett  the.{tartacular  publication,  the  subject 
off  iftt|(iiyy,  b  of  that'cfiarh<i!er,  aiid  wdaM  be  liktiy  tb  pto- 
duce  that  enect.js  a  Question  upon  wnicTi  a  jury.  13  to  exer- 
cise  thqu:  jii4gn;^ei>t  ^ni  pfppaouupe.jtbeir,  opinion  iM«  uquertum. 

(fl)  Cited  in  Bropk^y.  Jj^on^agif,      Defir^^nQ^J.fUt.Uedakf  Cph:it(ff 

Gio.Jap.  9).y  I        /       ■    J        find  Wi^ktmm,  Jsn     ,   .    ..t 

(6)SeeruMiiv.£oani,aii<e^396^/         (o^)  S(i,ed..  . 
(c)  Nov.  22, 184 1,  before  Lord  (e)  6  M.  ^  W.  108. 


■     HilArtr  tiftMi'tV  Vict.'  '  ■  ^' 

eff'fd^t.  ""nie'lAd^^;  WA'a  iiiilttei''  Ht  adVii'^"<b'  thiltt:'  in       ^  i"*' 
df*'ddi«ij  thiii  .itiestfdij,  ifaight  Hh'W  glVefc'Hb  yWh 'A^iinUJn'atf      Jj^^ 

so  as  a  matter  of  law.  Mr.  Fox's  libel  Wl?'Witf'A"diHlaVii  ****'*"' 
toi^'^ct,  srii^d  ptot  prosecutions  for  libel  on  the  same  footing 
as  other  criminal  cases."  So  also  Littleiale  J.,  in  Baylis 
v;'Iiatrt^i!»«l*'(a^;'' ofeieWesj'lh  fep^hlciilg- <if T^c/i'S  lAfcti' '"'Xl- 
Adbgh'tUM  a^l  af>|>1i4d"ihU''t>al^l:u<iriy^to  <iHmih<h' Um! 
^1-  l^6Wn6'diytJbcti'6U  'lieiWeiir\hi%<w''^''itiJAm\'^i^ii 
alM'thAt'W'ci^ri'tH  tkH/resJibfct."  •■  [lii)i«'i>HiWa«'C'; J. ^1/^ 
dd6'-r^^dk'(6)''bfi<Bab'//<  k'Uii)fkh'iia)l- 1  ^tit'i^^ti^m 

V^ii^"^d^'thnig'-U'hi6h  <]l'Uec»M  ^6-i>li)iii'Ub^' l»l»f 
injarid<is1y,<'i^sl  hi^'itMinikh&^fe'iMH ^V<mfiMdik  (^W 
Stennel  v.  Hogg  (c),  Gardiner  v.  WilHams  (d).  In  ^yre  t. 
OU'(^,*lvMi:'H)w4^'a"c'a^%  slander,  imputing  adul^ry 
to  a  physician,  judgment  was  arrested  because  the  declara- 
tStdii'diif  Ti6m^  iii'WhiiriMth^ef-flJe-fldi)ttl^)jVlil'c6]lliie'iifed 

#iiii<did'jiiJAiitHr'i>rHlris8idhiii'^6Vitiiil!t:  "^df,"if  «he'  Mx^ 
hdk  b'^ii4'ritt^«,'-tK'^'  d^'^fi^ktiiJn^iiu^  m%"ltt!($ii"^<^\i*d:* 
H^e"th'<l  iMi"iMJ>(i(^'^''U''i^e"jiiiM^»r'!(^v  ^i^''Wtt' 

tmkei  vd'  iiiinthiiitei'  '<h^  'i»ii!rktiigni'«xi<^{iv=d{/d(i^dypiiik^< 

c6n»iiiblisV 'aikild'tibiiit'brfil'ct' W'44's  iJrMtbUt'lii^^lai^ 

cb\itd  \ie^hj^Wi^im  (^eclan(fi;^W'W6(iia'=i'e|'(Kkt'  *i<'  ^<HJi' 
n'6t  '^tili^1^4o'Y»e 'ioiti^ry  ti^'tk'^^'^'of ^tBb'^/Hpli^ 

&  D.  528|  where,  hi  the  rejport  of     intenlion  mu&t  not  be  left  r  inde*. 
his  lordships  judgmeht,  the  ioirow<^      pencfentto^  and 'distinct  from,  Xne 


lOi 


Hearne 

V, 

Stowell. 
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Church  to  refuse  the  sacrament  under  the  circumttluices 
stated.  Yet  in  Dighy  v.  Thompson  {a),  a  dechtratioQ  for 
libel^  without  explanatory  averments,  was  held  good  on 
demurrer,  on  the  general  ground  that  the  matter  chsti^ged 
against  the  plaintiff  imputed  something  disgraceful  to  him. 
The  tendency  of  the  publication  roust  be  left  to  the  jury, 
and  the  Court  cannot  say  that  it  has  not  the  tendency  wlndi 
the  jury  have  found  that  it  has.  They  referred  to  C2^  v. 
Lqffer  (6),  Fisher  v.  Clement  (c). 

With  regard  to  the  rule  for  a  new  trial,  Baylii  v.  Xitfv- 
rence(d),  already  cited,  shews  that  the  judge  was  not  bound 
to  give  the  jury  his  opinion  of  the  publication. 


Cresswell  and  W.  H,  Watson  contrd.  Notwithstanding 
the  verdict  for  the  plaintiff,  the  Court  will  not  presume  any 
thing  to  have  been  proved  which  was'not  in  issue:  Sweet' 
apple  V.  Jesse  (e).  The  declaration  contams  no'tolloquiatn 
concerning  the  penances  imposed  by  the  plaintiff;  there  is 
no  allegation  that  the  defendant  iiitended  to  impute  miscon- 
duct to  the  plaintiff  in  the  discharge  of  his  duty,  or  that  the 
plaintiff  had  really  imposed  this  penance,  respecting  whith 
the  story  is  told.  It  is  consistent  with  the  declaration  that 
the  penance  was  performed  voluntarily  to  propitiate  the 
plaintiff,  for  it  is  not  said,  directly  or  indirectly,  to  ^ave 
been  injoined  by  the  plaintiff;  nor  is  it  even  stated  that  the 
plaintiff  had  ever  had  any  communication  with  the  man  who 
performed  the  penance.  Even  if  the  penance  had  been 
injoined  by  the  plaintiff,  it  does  not  appear  that  this  would 
have  been  any  violation  of  his  duty  as  a  Catholic  priest,  and 
the  Court  cannot  take  judicial  notice  of  a  Catholic  priesfs 
duty.  The  libel  neither  of  itself  imports  any  thing  deroga- 
tory to  the  plaintiff's  professional  character,  nor  is  there  any 

(fl)  4  B.  &  Ad.  821;  S.C.  1  N.  (d)  11  A.  &  E.  980;  &  C.  3  P. 

&  M.  485.  &  D.  5^. 

(b)  10  Bing.  250.  (e)  5  B.  &  Ad.  87 ;  &  C.  2  N. 

(c)  10  B.  &  C.  472 ;  S.  C.  5  M.  &  M.  36. 
&  R.  730. 
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apt  colloquium  or  iunueudo  to  give  a  sting  to  it*  It  is  not 
enough  that  the  libel  may  bring  the  plaiotifF  into  contempt 
with  some  people^  for  different  sects  hold  each  other  in 
contempt^  and  unbelievers  hold  believers  in  contempt.  It 
ii  aaid  that  there  can  be  no  arrest  of  judgment  in  cases  of 
written  slander,  but  Goldstein  v.  Foss(a)  was  a  case  of 
written  slander,  and  judgment  was  arrested,  because  the 
worda  of  the  libel,  unexplained  by  introductory  matter, 
were  not  actionable.  They  referred  also  to  Forbe$  v. 
King{b). 

The  defendant  is  also  entitled  to  a  new  trial  on  the  ground 
that  the  judge  should  have  said  that  the  declaration  con- 
tained no  libel. 

Cur.  adv.  vult. 
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Lord  Denman  C.  J.,  at  the  sittings  after  Michaelmas 
term,  1841  (Nov.  27),  delivered  the  judgment  of  the  Court 
as  follows : — Two  motions  have  been  founded  on  the  same 
defect  in  the  record,  that  the  declaration  states  no  libel; 
the  first  for  a  new  trial,  on  the  ground  that  the  learned 
baron  ought  to  have  directed  a  verdict  for  the  defendant, 
on  the  plea  of  not  guilty;  the  second  for  arresting  the 
judgment 

There  was  some  doubt  whether,  according  to  the  fair 
meaning  of  the  libel,  the  plaintiff  is  thereby  charged  with 
doing  any  thing,  or  whether  more  was  stated  than  the  peni- 
tent's apprehension  of  the  displeasure  of  his  priest.  This 
we  need  not  discuss,  for  an  independent  objection  appears, 
which  we  think  must  prevail.  We  are  not  informed  by 
the  declaration,  and  of  course  can  take  no  judicial  notice 
of  the  manner  in  which  the  plaintiff's  character  could 
suffer  from  the  imputation,  being  ignorant  of  the  conduct 
which  a  Roman  Catholic  priest  ought  to  pursue  in  imposing 
penance. 

It  was  contended  that  this  defect  was  cured  by  the  evi- 
dence, produced  on  the  trial,  that  the  conduct  imputed  to 

(a)  6  B.  &  C.  184 ;  S.  C.  9  D.  &  R.  197.        (6)  1  Dowl.  P.  C.  OTS. 


;t.    ^'      censure  and  eveil  Uiflliitg^'UH  &«itiOtl>il]  ^icbUMhi/jHfiit 
'sddi^k^d^fic^iistlfi^  J^j>rff^M^^  fik<M4fknA»it^eei  tint 

But  the  learned  counsel  for  the  plaintiff  further  ^italdMi 

^'^i\\  i^'uti^'WWdy  'iriiy'W-'itf^dUtl^'/d^altattc^ilMMsfnd 
the^^tf^  ^Mb^d'tiH  b^{rijui4d(l»^tb<th«  ipljadiimwkkwfitiUr, 

^*  tMtf^cMy'  v^y/e"to:> '^SA'idistiActeli^iwi^s  tttMitfd|(Mw«di>>Jaiel 
*'iliArmnfli^j'Mt^qtt^tiimi  ^<h^bHtigi«thb^feittMt*be«e'«i4i. 
<'^f6MnM''%e''fo^d)<'^^d#rM>y'x||^e'j^      b^itha>Libel 
*^')¥ctH;if)^  ^6trttM^^kiafeffcfitm>Wa»aeitrt^ 
^'  m^t!te*€<ltk^Ms>Ti<^^     td  ^«MiitlMf^tidgw^M«»^tmi8 
%f\^i  h^ttAi  tb^}i^'Wbb]lvii-dftJlved(iby:Hie^iAM«  fata 
*''tN^<t«^siMte:^iMt  t(^^0l(l«^,H||rii(3Meliiw«ielygMlM^ 
'^^illktif^WWiil i&^\^jvi^:i^  »'»>«'<i  ^»if  J:>dil  *:hh  §»ilji:-.» 
' '''^]^^^^'<hM&''pV6Fldiitto^^i  d»UM<leqi^^  iqunl^idkt 
'""ll^y  iJdt'l[Moii|)^<'Mr  4tfc{(1^4'  i»Mntiffi't«»t  jiidgtbrni^i  Omt/he 

"  Tii6'  iMi^>Uijo''A^'  th^/  th^K^i%  m  KNU  ''-ITb*  ^cMM^istin. 
posiri^'le' Wi!iy  lUlidMly^  <^iifV^y '^d^lh  «> ^^ 
the  most  innocent  may  possibly  deserve  that  name,  because 

^')^tff[my'ikMMme^iitMti^beih  ob^^and  understood  with 
that  inten^ilM  iii^lftk^i46har(6Vi  B^t;^itf  (such  case,  the  facU 
and  circumstances  that  give  a  sting  to  a  publication,  appa- 
rently innoxuiu^i  6u^it  t6  he  brbu^Ht  tb  t)th''  notice,  for  we 
could  not  possibly  direct  judgment,  either  in  an  indictment 
or  an  action  against  a  libeller,  without  seeing  thmt  a  libel 
has  been  published  by  him.  The  consequence  of  a  contrary 
doctrine  would  be  ineviuM^  this,  that  any  words  whatever, 
whether  sensible  or  otherwise,  whether  conveying  any  kind 

(a)  32  Geo,  3,  c.  ^0. 


of  imputatipp  or :not,,«iHl  stripped  otf)a^;f|xp)aqf^](^^w^ff)d        ;\fi4^. 
r0ii|»poi1.a  oharg^  of.  liM,  iC  A?plx, W^Pff?pawd,.M|i^  a^Pl^fP*    ^^^ 
)Cdinp]Atntaof  tlie  int(9nt,v>  iiyuffi.pbpr^jcf^, ,  ,„„    ,j„^^.  _  >V^ 

points.     The  judgment  was  aiT^^;^^ifCi,^OK,.;i  jPJfljiJjEir 

JIM -We  ¥i«re.  .d«$irfluSfofj  (?oq?M^Wg^^^^^ 

Kmifi»eDtotlcd  toii«i  nciw,  trifili,^pam^  jthf  ^f^pj9dJf)ll|;e  9{i|^t 

ilo^iiairid  itolAib^  j^ry.tp.ac4^U,pf),|th^Jp)^^.9l  ;fk^ 

fiinifj  tlieMloarP^)  ju.dge«,M  ii^inim^Mteir^        tft„do 
I  •thls^fh^/tmghl'tiive  deiol^^  .jbj^.ppynion  9n,^l)^,<l^f|l^ti|(^)of 

•^wjMHrldiactwed^jprwhQ  OMf^t  b^Af^x^pilfffd  i4}fiiEf^Ti(i^' 
I  >lbdColino  Ifn^ie.i^d  ^QMi^^Jurjt^f,^e,,pa^r|p|i:^Y|^ 

^iMrfliibQiiMhiiV(^>b^e««fapun4  to  f§t;^cki^l«flr^]t»y.|?fr^»ifpd 
aicMi  mi^ineptianv  wBiit,tlv^ld0{i?n4§^(  pp  ^lm\  \9H\\[^^^' 

reading  this  libel,  the  bona  fidiBAijO^^l^iAj  §tf^t^^^e?,./9n.,(^e 

idtlbolio.priefttli^,  landi  im}/ee4„frpgVj.i«W^nm^g,j^h^tj  they 

.,lmi0  fpitncMJif  lactit.t.Npr,  4i4ilhftl€WJ^,pp}ipfg},  pWfct 

/toi  tb0  jeception/Nf  ep^idf^nce,  >vJw^bj,iJiiflBftlw,trHJl7:p^fi^ 

.  ,«|ipliftd  to  M^lfact ;pM  W  i3a*»^ij  Wffi  4^,ffPt ,$hjn|^,rti  ^WP " 
:.  lo.faim  to  i»p«je./»oiRripr.a  ^».w.>C^llW.JbJP/}J»eq|i<y},j^,.^ 

-'ill.  •»•!    ,  i.'.t  ii    :i|fl      •*  '  .,    .1.    /I'|}>,.:q    ,.;(,;    JfrrKXHIf   Jr-Ofll   Mill 

,iu,  i.,.Mj  ,  .1...,.  i ...  Rulp  Hb4plM^:^rw^fW^i«^ 

,,;t    ...1    ....    ..  ...Ji«l^:fprnew,^ia^,lJ^|^JTO^^.J,^  lull 

•  ... ■. (<0,6^&,qi.Wf;.f?-ft ?,!?„& Ri.ijf?,,,,.,,  , I,.... 

,:  ..,fj  ,:».,f.   .*,    .,r   ,  .,||.  ,      ..••I'lii'h'ii    J-»ri'l.  7l(|i^yo«|  J«.ir  |i|ri.. 
''■'■■•     "*i'''       •■■  •  1'    :.'-ii!' /'      •  ,||  m!|(    r     ''iiitM,     .i.rj'n-    -i,.     ,,, 

'»'l'-        '■      '•       ?■.--.,.■■-    f       I     ..i    I  IHJil    .     I    •.'»ll-i|.[H.j    II  .  mI    ..ij 

'     /•»•»•■        '    '      ■       ••:«      ''  ■•«    .    .Ml  ♦h.ll  J   iiji     -,1    i.li.../.     .jiilJiol.. 

*    ••  '      ••         '.''  .»'.•'    ill  'li  '■...;  i.'  ;»ilr..-    t   .     -M-  'II  ,      I  .tU„L» 
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TVicMftfy,  Hughes  r.  Done. 

January  12M. 

The  ^4  Geo.  2,  DEBT.    The  first  count  in  the  declaration  was  for  4/.  2i. 

whldien'acts     goods  sold  and  deUtered. 

that  no  action       Plea:  that  the  said  sum  was  claimed  hj  the  plaintiff  for 

shall  be  main-        .    ,  .      t»        .  •  •  -^  i*  i*  j   i_ 

tained  for  any  ^^^  ^^  respect  of  oertam  spirituous  liquors  supplied  by 

sum  or  debt  plaintiff  to  defendant,  and  not  a  debt  or  demand  for  or  in 
on  account  of  ^  .  ,.-.  .    ,  ^ 

any  spirituous  fospect  of  any  Other  or  different  matter,  and  that  no  part  of 
liquors,  ^<un-    ^^  ^-j  ^^^  ^^  demand  was  bon&  fide  contracted  at  any  one 

shall  have         time  to  the  amount  of  205.  or  upwards, 
and L)n& fide       Replication:  that^  at  the  several  times  when  the  said 
contracted  at    Kquors  were  supplied  by  the  plaintiff  to  the  defendant,  the 
the  amount  of  defendant  carried  on  the  business  of  a  publican,  and  the 

30i.orup-  plaintiff  that  of  a  spirit  merchant.  That  the  said  liquors 
wards,  'applies  *^  ^  "^ ,  .    ?     . 

not  only  to       were  SO  supplied,  as  m  the  plea  alleged,  by  the  plaintiff  in 

forThcMr-  ^^^  ^^y  ^^  ^^^  business  as  such  spirit  merchant,  to  the 
sonal  con-  defendant  in  the  way  of  his  business  as  such  publican,  and 
the  purchaser,  ^^i*®  bought  by  the  defendant,  and  sold  by  the  plaintiff  to 
but  to  liquora  ((^^  defendant,  for  the  purpose  of  being  consumed  by  the 
lican  to  sell  defendant's  customers  in  the  way  of  his  business  as  such 
^^'^'lea  to     P^l^l^can,  and  not  for  defendant's  own  personal  use  and 

a  declaration     consumption. 

wid^delivered        Special  demurrer  (the  causes  assigned  in  which  are  im- 
itated that       material)  and  joinder, 
the  sum  was 
claimed  for 

spiniuous  h-         Petersdorff  m  support  of  the  demurrer.     The  plea  is 

quorssuppned  .  **^  .   *^  ,.       .  m. 

by  plaintiff  to  good,  and  IS  not  avoided  by  the  replication.  The  enactment 
?h\t  no^^art"**  in  the  1 2th  section  of  stat.  24  Geo.  2,  c.  40(a),  is  quite 

of  the  sum  or 

demand  was  (a)  Sect.  1  commences^ Where-  of  the  meanest  and  lowest  sort 

5  K  ^S'*'  as  the  immoderate  drinking  of  dis-  halh  of  late  years  increased  to 

fendant  at  anv  ^'^'^^  spirituous  liquors  by  persons  the  great  detriment  of  the  healUi 

one  time  to 

the  amount  of  SOs.  or  upwards. 

On  demurrer  to  the  replication  it  was  objected  that,  consistently  with  the  plea,  the 
sale  in  each  case  might  have  been  of  a  quantity  exceeding  in  value  20s,,  but  reduced  by 
prompt  payment  to  a  sum  below  it. 

Heldf  that  the  plea  sufficiently  imported  that  the  amount  in  value  of  each  sale  was 
less  than  20i. 


HILARY  TERM,  IV  VICT. 

general^  that  no  person  shall  be  entitled  to  maintain  an 
action  for  any  debt  on  account  of  spirituous  liquors,  unless 
''  such  debt  shall  have  really  been  and  bon*^  fide  contracted 
at  one  time,  to  the  amount  of  fiOs.  or  upwards;''  and  thene 
is  no  ground  for  restricting  the  enactment,  as  suggested 
in  the  replication^  to  liquors  sold  for  the  personal  con- 
sumption of  the  purchaser.  GUpin  v.  Rendle{a)  and 
Surnyeat  v.  Hutchinson  (b)  are  authorities  for  applying 
the  statute,  without  qualification,  to  all  sales  of  liquors, 
and  the  nisi  prius  decisions  of  Jackson  v.  JttriU{c),  and 
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and  morals  of  the  common  poo- 
plo^  aod  the  same  bath  in  great 
measure  been  owing  to  the  num- 
ber of  persons  who  have  obtained 
licences  to  retail  the  same,  udder 
preCeoce  of  being  distillers,  and 
of  those  who  have  presumed  to 
retail  the  same  without  licence, 

'  Soet.  1(2  enacts,  '<  That  from 
and  after  the  said  1st  day  of  July, 
1751,  no  person  or  persons  what- 
soever shall  be  entitled  unto  or 
maintain  any  cause,  action  or  snit 
for,  or  recover  either  in  law  or 
equity,  any  sum  or  sums  of  money, 
debt  or  demands  whatsoever,  for 
or  on  account  of  any  spirituous 
liquors,  unless  such  debt  shall  have 
really  been  and  bond,  fide  con- 
tracted at  one  time,  to  the  amount 
of  20f.  or  upwards;  nor  shall  any 
particular  article  or  item  in  any 
account  or  demand  for  distilled 
•piritnoas  liquors  be  allowed  or 
maintained,  where  the  liquors  de* 
Hvered  at  one  time,  and  mentioned 
in  such  article  or  item,  shall  not 
amount  to  the  full  value  of  20«.  at 
the  least,  and  that  without  fraud 
or  covin;  and  where  no  part  of 
the  liquors  so  sold  or  delivered 
shall  have  been  returned  or  agreed 


to  be  returned  directly  or  |ndi« 
rectly ;  and  in  case  any  retailer  of 
spirituous  liquors,  with  or  without 
a  licence,  shall  take  or  receive  any 
pawn  or  pledge  from  any  person 
or  persons  wbatsoevtr,  by  way  of 
security  for  the  payment  of  ai^y 
sum  or  sums  of  money  owing  by 
sii^b  ^rsoh  or  person^  for  sni^ 
spirihions  liquors  or  atrefog  wa- 
ters, every  sucb  person  or  parsons 
offending  herein  shall  forfeit  and 
lose  the  sum  of  40s.  for  each  and 
evei^  pawn  or  pledge  so  taken  in 
or  received  by  him  or  themy  to  be 
levied  and  recovered  by  warrant 
under  the  hand  and  seal  of  one 
justice  of  the  peace  where  the 
offence  is  committed;  and  that 
one  moiety  thereof  shall  bt  to  the 
use  of  the  poor  of  the  parish  where 
such  offence  is  committed,  and  the 
other  moiety  to  the  informer  or 
informers;  and  the  person  or  per- 
sons to  whom  any  such  pawn  or 
pledge  doth  or  shall  belong  shall 
have  the  same  remedy  for  reco- 
vering such  pawn,  or  the  value 
thereof,  as  if  it  bad  never  been 
pledged/' 

(a)  1  Selw.  N.  P.  55  (10th  ed.). 

(6)  5B.&Ald.  341. 

(c)  lPeake,N,P.C.  180. 


V- 


%}Q  CASES il V  TH£iaUB£tf^8/BSNCH, 

I84I4        P^rocU>rxH^¥li^olum  {fl)^(ikip  kller  of  tnhichthiKweveris  W>t 
«ivp«ovi^)ic«nnot.be  aopfpof!teii.iii> //      .mwtiu   o-   iHtmii 

ililinf.Mij     »ii'    ;  II.  »l  !    -I    M  irli    Ml  »tm  M.I I«    .  »imJ».J       h1' 

P^s(  Robinson  con(rd#>)iiTbe>p)e»  ikMOArHot  Jtkr6D<8bew>lbAt<thy 

liquors  supplied  were,  on  each  sale,  of  less  than  SOs.  value. 
Thq\pfe$t\V^t^  tnerely  that  ''  no  part  of  the  said  sum  or 
demand  was  contracted  at  any  one  time  to  the  amount  of  20s. 
oi;i|ipiy9ncUji''iil|  ii^iiawmUtili*  theiefdre  kkk  i4h0<[U^*that 
thfi^Ai^Mf  C9>  »|l^ch)«i)l«^5ivbi»iqf  tfe  jialisi  of '6asly«ml<lhal^ 
atlQ^fl  ^09/  f^iAhftipme  jivfts  paid  lin  Jready  4iK>ney,  «y'M*to 
^P»iW  9)lDA9;ifU«i.  tj^n  ,gOa"'^fMitcaMedff  oii)e«oU<t>etaiM^.< 
l£>t;hf^<9Ales,y|[)ayj)iav)e  jt)9iBnMimd«^ia»«taled{in  iM  plenj  mm!' 
}(^i  IMic)^i(  J 1^/  CMC  wislaiiftasiMl  njrould)  iclmMtiit^unoi  liliA^ 
Hty,,tl^p)e4tipi>2|d  :■  JiiMiy»)CAf/tiyKd(&)iJ  it>^ino»iiiMli^' 
tb»MlwtiP)e^iU«l»^lQlti^  tbe/wite4ls^^ofitHe(dtlttitfc^<IMiiE^> 
V.  Carrington  (c),  Rex  v.  Jones  (d).  But  <be>it«rd8ilifl  tbii' 
8f#l»l^]bav(|,||oA,|^p^,f9tt»wfift4iitlk!»fdeil  ririquWiliitiif^g^e 
oiy  I  ^pQff|iJing|tt9R«^at^<l|^triof  itkAjaetdsn^      iitMdi  ttiftr 

*\tkf^,jij^iiOf^\d^lmroiimUmyik^^ 

t^,jiff^M«^;q(of|Qs^v>llr.  ailt  liti//  /UitpiA-.n^^J  Ji:ili  hiiK,.^*C  iii^ilt 

qW4li9^Mvi)Qf(^  %  ^^^)4oldblo  aipliblid^n^'tbfoesoMf^agaiil ' 

b(y.  4iw  JiilMtfridre.iwUhia  ((iheMt^i  Jff^ 

dif/9ct;,Atlibp{ityill9  theMTiittwtjthd^  arciiiioti  aiid«iPWMM»>ir:' 

tb^if^il^iif '^/|i|vaur^t::.T<beifpiieaBiU&.of  \tbe  ack^vWblcb <fil 
CQiiimw)^i(;iJI^.  Ibi9  Xippbiig  ^ot>  9hdwsntbat(<iti#M<ithe 
p^rsoAuli;  tjf  pliftghol  4b«.i)veBdett  flmt/ibeiloHuctRleMtiiliKIM'' 
direQH4,ftgAinst>  i.Th^««(qt.i.aHiBt  iuot  beicon^lpied^k^tts  w 
exl^i|d{b€tjpa^ltibekmi9(3biefpfftivide(|ia^qiDsd:  f^^HalmfditJ 
'mMdfiil0rdi9j^^XH^iiig)^i^wAyAjUotXijJj  an  ^lipediiNeiim* 

wj93ttPjbp>€on8Miii«irtbiin^fJf!    M't»ini«  Tnr   ^.-o.-.  ..M^i- ".•> 

(c)  2  B.  &  B.  399.  (A)  5  B.  &  Aid.  501  ;'&  C.  1  D. 

(d)  4  B.  &  Ad.  345;  5.  C.  1  N.      &  R.  90. 
&  M.  78.  (1)  5  B.  &  Aid.  241. 


murrer  at  all  events.     With.iregai^ito  lUei'OdlistrU^liMVdf      ^'^ 
the  statute,   the  enactoient  itself  is  clear;   the  preamble  v. 

ib^f IcimjoatMiatiieJresondd  Co^(|aic4iitrol  hi'  •  *  ^  •   '^^^^'  *^  ^^*^- 

:.,  iifii'    i.ii^     ".'    J"    '««M    .,,v    '    li.il:   /'•' MiClM'^lkdlMht/^''' ' 
/.i»';  |.<  i.».i..»ii.-   .iM  '.J    -iiJi'    •■«.    ..I.,  h.  \.»'- .-Mix-.    »:/•  I'liiMU  •? 

ii;iio^.LP&HMAN  .'C^  iXj  ncnirt  (teliVereil'rtiei  jOdgfis^r  i»flithft- 
C4pMrt|(i«n^.afteii!st>a4iing  tbc  iploadmgflproteedM  ^ft^^lvi^^' 
•rrUpw  theuargument  <in  iUsi|  oaMs  ^aM^iattliiD^  \(Hk  ttiMtj- 
r^fbror  tQ>>sbow.tbe  idsiiffioicncy  of'ttietspfea'tf^'frsmi^di  tNMl' 
tPiK^b^  c^i)  tk»  ncplkatioa  fi»iMii&ii»W€h'  to  ilt^'lher  ^Md^sb* 
Qf:iteiploaytflnd4»f  'thdiireplicalioiii4i»>M  M^vtWUo^ltvMik^ 
(kfiendingxiupaik  thd . tivcMuiiUtrQetiidD  bf '%Mt^^ O^i^^^ 
c»v|Oi\s.  JftiUMhiobiid JialMtowsi)  i(Hi»i|^d^l^H(iefr^V^ftd^ 
tbtit  ratb.ijecticttii)  ujU     .-.  \. '.  -.m^noV.  .v  i..t*j\   ,i ,)  iK^j^.iunv;.) ./ 

.•Afaaotlltllu^ifikte  MifedUii^mv/dUDi  86€ttb#  the^dlij^i^liM' 
MTfl^-  tbntiit  doesi«>tvmifikiei»llyii^fipe»|i  ithfaf ^b^'i^MfW  tM' 
s|HntaoiM).li^ora'ivaDiiii}  eaohviinslimbd\t<^^a^^leMiiirtA<MJA^' 
than  205.,  and  that,  consistently  with  the  alleglit}ofa>af8i<^ilkdW^ 
stAtld9,>lbo  sdki  in^^&oh  >edfi[e  4iligk')la«i9iyereiii<k>£-:ttiqttMiAty 
eKfie^odiiiK  4Bdraluei(2(UijiliiLU  f^ddced>f  p^o^ 
ajfliiin. b^W)]l»  andacA fidth^sile doti wlthiti  ahe^ (i^MlibNJott*' 
c^tmied'initJK  ^iatute^    iui^'cMiidwMg  cKifl[iqa(^AtibnV*^^' 
tiMiiJi;lfait'tb8  plte  oiigKt<tttv4>4^.  refld  >(a^>W^«'  dM^rrik^^V/ 
Lvrd  JBUenbmrou^  ton  Uisimitpr '<6icasidii)^))ke ^M|f  >Mi^l^^ 
compiBi9ili^>.andMbiil  ijo^vfokhf^iid^  fokicdd'iWdri«t¥if(ftidA » 
ouf^t  iQjbe  inade  Jieyontt  tkcij^rdinak^  iNidi.:ftaifltMa(lMrg'<>Pi 
the  woidsi«iiiployedyvieitherito(i6Upporiior  tbitt^iAttfeiti'^ 
Aid^^6o jrd^kig  tbiAipba^  ^ite thnpk'tHtittthe'ilkjg^ttlidiiddijtf  ' 
suflkieiitlyi im^brt thbt  thd  ttbbubil linir^luti^^ eaci*  Mte^ t)ig< « 
aggregttte  ofTwhicbM^ialU  coilipMed  'iheiWhoii^  <Mtoki^,  Aviti' 
less  than  205.,  and  therefore  ill^^(<(ubtMCif'th^  tepJictttiM" 
be  foif^  iq  G09taio|,aQ  answer  to  it);  and  thi|t  \p  4iold  the 
contrary,  in  cooformtty  to  the  argiAnlcnl  for  ihe  plaintiff,  >fFe 
must  adopt  an  iirbitrary' supposition,  wholly  ui)autl](6nse'd 
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1841.        by  aay  thing  which  appeared  and  inconaistent  with  the  plain 
md  common  sense  of  the  language  of  the  plea. 

This  being  so,  we  are  led  to  consider  whether  the  repK* 
cation  contains  anj  answer  to  the  plea>  and  ftunishes  a 
ground  for  the  plamtiiF  mabtaintng  the  present  action;  or, 
in  other  words,  whether  there  is  any  implied  exception  in 
the  statute  in  favour  of  a  spirit  merchant  selling  spiritaeoas 
liquors  to  a  publican  for  the  supply  of  the  cdstoaMrs  of 
the  latter,  and  not  for  his  own  use  and  cooswnptkm,  esftess 
exception  there  obviously  being  none. 

And  in  this  part  of  the  argument  we  were  referred  to  d 
nisi  pritts  case,  Proctin*  t.  NteAoltmt  (it)»  according  to  which 
Lord  Abinger  is  reported  to  have  held,  that  the  statute  did 
not  apply  to  an  hotel-4eeper  furnishing  spirituoua  liquors 
to  a  customer  living  in  his  hotel  to  a  smaller  amount  than 
80s.  at  a  time.  Supposing  this  to  have  been  so,  it  ia  to  be 
observed  that  the  cases  are  notpredsefy  similar;  and,  more* 
over,  the  contrary  was  decided  by  the  late  Chief  Baron 
Thompson,  at  nisi  pnva,  he  havings  -  refused  to  allow  the 
plaintiff  (a  publican)  to  recover  for  spirits  aold  by  him  to  a 
customer  under  the  required  amount :  Gilpin  v.  Rendle{b\ 
And  (what  is  still  more  nuiterial)  the  same  was  expressly 
decided  under  precisely  the  same  thrcomstances  by  this 
Court,  that  a  tavem*keeper  cannot  recover  for  items  in  bis 
bill  under  (205.,  the  goods  supplied  being  spirituous  hqnors 
to  a  customer  at  his  house :  Bnrnyeat  v.  Hntchhuon{c), 

It  remains  for  us,  however,  to  notice  a  case  (d)  which 
certainly  is  not  distinguishable  from  it,  and  which  must 
therefore,  if  its  authority  be  adopted,  determine  the  present 
Lord  Kenyan  is  reported  to  have  heidy  at  nisi  prius,  tlnit  the 
price  of  spirituous  liquors,  sold  by  the  f^ent  of  a  Kquor 
merchant,  on  his  account,  to  the  keeper  of  an  eating-house, 
in  quantities  under  the  vahfe  of  20s,,  was  recoverable  not- 
vrithstanding  the  statute.    And  the  ground  of  the  decision 

(a)  7  C.  &  P.  67.  {d)  Jackson  v.  AttriU,  1  Peake's 

(b)  1  Selw.  N.  P.  55  (lOtb  ed.).      N.  P.  C.  180. 

(c)  5B.&Ald.  S41. 


HI L ART  TE&M^  IV  VICT. 

19  Stated  to  have  been,  that  he  *^  thought  this  case  did  not 
fall  within  the  mischiefs  intended  to  be  remedied  hj  this  act 
of  parliament^  the  intent  of  which  was  to  prohibit  the  sale 
of  such  small  quantities  to  the  tontumer ;  that  the  liquors 
were  not  sold  to  the  defendant  for  his  own  consumptioii^ 
but  for  the  use  of  guests  resorting  to  his  house  in  the  way 
of  his  trade^  and  therefore  in  his  lordship's  opinioOy  not 
within  the  act  of  parliament/' 

It  now  becomes  our  duty,  after  af|[ument  and  upon  deli* 
beration  (the  absence  of  which  circumstances  so  mueb  im« 
pairs  the  authority  of  a  nisi  prius  decision,  whatever  weight 
may  be  justly  due  to  the  opinion  of  the  particular  judge),  to 
put  our  construction  upon  this  statute.  The  preamble  cer^^ 
tainly  alludes  to  the  mischief  noticed  by  Lord  Kenjfon,  the 
increase  of  immoderate  drinking  of  spirituous  liquors  by 
persons  of  the  lowest  sort;  which  is  attributed,  ia  a  greatt 
measure,  to  the  description  of  persons  who  had  obtained 
licences  to  retail  the  same,  and  to  those  who  had  presumed 
to  retail  the  same  without  any  licence*  And  acGordiogl]% 
the  first  eleven  sections  of  the  act  are  directed  to  the  object 
of  putting  those  persons  under  better  and  more  strict  regu- 
lations. Then  comes  the  12tb  section,  upon  which  the 
question  turns,  and  which  has  been  already  quoted.  Now, 
that  the  prohibition  is,  in  terms,  of  all  sales  of  spirituous 
liquors  to  a  less  amount  than  90$.,  it  is  impossible  to  doubt. 
And  to  introduce  an  exception  not  there  to  be  found,  and 
which,  if  intended,  might  have  been  so  easily  introduced 
and  expressed,  is,  we  think,  to  curtail  and  abridge  the  mean- 
ing of  plain  words  in  a  manner  which  no  rale  of  construetioo, 
of  which  we  are  aware,  warrants. 

We  have  purposely  deferred  noticing  the  language  of 
Lord  Teuterden  in  giving  the  judgment  of  the  Court  in  the 
last  cited  case  of  Bwnyeat  v.  Hutchinson  (a),  which  is  to 
the  following  effect :  "  The  words  of  the  act  are  free  from 
doubt.  They  contain  a  general  and  absolute  prohibition  of 
the  sale  of  spirits,  unless  delivered  in  quantities  amounting 

(a)  5  B.  &  Aid.  S41. 
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1841.        to  more  than  QD$.  in  value  at  one  time.     We  are,  however, 
desired  to  narrow  the  construction^  by  introducing  the  qua- 
V,  lilications  of  a  sale  to  the  consumer  himself,  and  by  connniDg 

^"^*  it  to  the  case  where  the  spirits  have  been  sold  alone.  But 
it  would  be  a  great  evil  to  introduce  such  qualifications,  and  I 
think,  if  we  did  so,  we  should  probably  defeat  the  intentions 
of  the  legislature." 

We  agree  to  this  construction,  and  tluiik  we  ought  to 
adopt  it.  The  consequence  is,  that  our  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant. 


MiLLiGAN  V.  Wedge  (a). 

A  butcher  CASE.  The  declaration  stated  that  the  plaintiff  was  pos- 
who  had  pur-  sessed  of  a  shew  room  adjoining  a  public  street,  and  of 
at  Smithfield  ^i^^rs  goods  exposed  for  sale  in  the  shew  room,  that  the 
in  the  city  of  defendant,  by  a  certain  person  employed  by  him  as  servant 
ployed  a  licen-  in  that  behalf,  was  driving  a  bullock  along  the  street,  and 

sed  drover  to  jjjj^^  jj^^  defendant  by  his  servant  so  carelessly  and  neeli- 
drive  It  home.  "^  ^  o 

Bytheb^-law8  gently  drove  the  bullock  along  the  street,  that  the  bullock, 

such  bMfits       ^y  ''®*®^"  of  ^^^  defendant's  negligence  by  his  servant,  ran 
must,  within     into  the  shew  room>  and  damaged  the  plaintiff's  goods, 
the  city,  be  Pleas,  1 .    That  the  driver  of  the  bullock  was  not  the 

driven  by         defendant's  servant  in  that  behalf.     Issue  thereon.    2,  Not 

hcensed  dro-  .,  r  i 

vers,  unless       guilty,     issue  thereon. 

driven  by  the        Qn  the  trial  before  Williams  J.  at  the  Middlesex  sitUngs 

purchasers  ^ 

themselves.       in  Easter  Term,  ]839|  it  appeared  that  the  defendant,  who 

emplo^^a  ^^^  ^  butcher,  and  had  purchased  a  bullock  in  Smithfield 
boy  to  drive  market,  in  the  city  of  London,  employed  a  licensed  drover 
through  the      ^^  drive  the  bullock  to  the  defendant's  premises  near  Man^* 

boy's  ncgli-      chester  Square,  without  the  city.     By  the  by-laws  of  the 

gently  driving, 

the  beast,  (a)  Decided  in  Michaeiraas  Term  last,  Nov.  18. 

after  it  had 

passed  the  limits  of  the  city,  ran  into  the  plaintiff's  premises  and  damaged  his  property. 

Heid,  that,  although  the  damage  was  not  done  within  the  city,  the  boy  was  not  to  be 

deemed  the  servant  of  the  owner  of  the  beast,  and  that  the  owner  therefore  was  not  liable. 


cily>  iha..punQba80i;  of  lH»si9i4itt^mUbfi9|pl.in»y,f4riKQ.tbw^i      iSfU;^' 

Wilbii.otheiitbullOcI^  4b»t  w«fu.,|Q,h?l4riw»i:i^.  lh^ii^?wq. 
dine^tiAOf^riOthf^  »piHI^$eri^.hhT»ll^  fteip^^,|5t^t^4,iryrt/^, 
declaration  was  done  by  the  defendant's  buil9^)^,|i|iiJ|^  HPl4v 
the  tb9|fls  oare»MaddfiMUh.out;ih^ibQ»itaipf  tb^  .^^y^  -^T^e 

UiirMdcjnclgfi  jfV0r  QfMppmiqQit|^9i(  %)lw»^?«si^^^.i<*»fi|dftt 
fendant's  servant,  and  the  defendant  had  f|,]i[^ffjyi(cA.Q)||ji||t^ 

first isAiCitbtit^ttbeii^t^yiWjnglfound  negligence,  the  plaintiff 

had  a  verdict  on  the  second  issue.     Leave  was  given  to 

move  to  enter  the  verdict- fov^be  {>laintiff  on  the  first  issue 

also. 

>)  ,    1     •M.l    //     .  \     /  /  .III   M  1/ 

Cressweu  no^ 

, .  J. '  I'  I  ^  •'  •  I  III  <i 

the  judges,  of,  this    Court   were   divided   in   Laugner    v.  ..'nnMi  n  .wnb 

J  ..;Hi.n''-.;!t   ?•  .It     1  ,  .,        .,!•    -^..mH:  J  wlTii'l  ').|t    y..iP  /!l{iy;i    ^f/*;!- /<!..,!.. /'I 

I'ointeria)   has    been    settled  in  (cLuarman  v.   iSumett  (by.        n'■^^uU'\.. 
and  it^s  now.  decided  that  where  the  owner  of  a  carriage       'i?^^'^  n-i'- 

'iMM.i        ln!iM''f-    III!   *v.'  .;fi;f,t»  ?»f/r   .ffifof    ;r>rlr  .»'IJ  iiJTll 

lobs  horses  froin  a.'stsible  keeper,  who  supplies  a  driver, 
that  tiie  stable  keeper,  and, not  .the, owner  of  the  carnage. 
IS  liable  for  the  driver  s  negligence.     In  the  samp  case  the     ^i  l-^^tyryW 


■lifi;.  "  .1'iiir 

tie.owner'of  tBe  climftee.       "'  •,'■"=•  "',' 


Roitdkion  v.  J}lu/rau  (a),  viz^,"'  that  the  rule  of  law  may  be  .,,.,_.  , : . 
that,  in  all  cases  \yhere  a  man  is  in  possession  of  fixed  pro-  •'  >/. jj, jm;* 
per^ 

i 

property 

.   •     •  -•        I       .'..,■  ./  ,    M     ■    '  r  .  :-|;'n,  i«:   » 

(a)  5  B.  &  C.  547  ;  &  C.  8  D.  (c)  1  B.  &  P.  404.  '"•'  '   ■  ''"• 

...  {*)  6>I.&  W-49g.    .    .  ajP.a39-i  .   :  -    :,    .  .  ..    «iif.  '.-..i 
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contractors  or  their  servants.  The  injuries  done  upon  land 
or  buildings  are  in  the  nature  of  nuisances^  for  which  the 
occupier  ought  to  be  chargeable  when  occasioned  by  any 
acts  of  persons  whom  he  brings  upon  the  preinises*"  It  is 
to  be  remembered  that  in  this  case  the  boy  drote  other 
bullocks  besides  the  bullock  belonging  to  the  defendant; 
this  may  have  contributed  to  the  accident;  and  the  defendant 
had  no  such  control  over  the  boy  as  would  have  enabled  him 
to  prevent  the  boy  from  driving  the  other  bullocks. 


Humfrey  contri.  The  by-laws  of  the  city  would  not 
oblige  the  defendant  to  employ  a  licensed  drover  after  the 
bullock  had  been  driven  beyond  the  limits  of  the  city. 
\Cresswell  said  he  would  not  rely  on  the  necessity  of  em- 
ploying the  licensed  drover  out  of  the  city.]  The  defendant 
is  liable  unless  Bunk  v.  Steinman  (a)  and  Randlesan  v. 
Murray  {b)  are  overruled,  iu  neither  of  which  cases  is  the 
distinction  of  Littledale  J.  in  Laugher  v.  Pointer  (c)  at  all 
adverted  to.  [Lord  Denman  C.  J.  My  brother  Littledale 
in  that  case  observes,  that  **  the  jobman  was  a  person 
carrying  on  a  distinct  employment."]  '^The  master  porter  in 
Randleson  v.  Murray  (ft)  carried  on  as  distinct  an  employ- 
ment as  the  licensed  drover  in  the  present  case.  He  cited 
also  Huggett  v.  Montgomery  {d),  Mcintosh  v.  Slade{e). 

Lord  Denman  C.  J. — I  think  we  are  bound  by  the 
authority  of  Quarman  v.  Burnett  {f),  though  I  am  not 
sure  that  I  accede  to  all  the  observations  made  in  the  judg- 
ment, as  to  the  distinction  between  injuries  done  by  fixed  and 
by  moveable  property.  But  the  other  distinction  of  my  bro- 
ther Littledale  in  Laugher  v.  Pointer  (c),  between  the  liability 
of  a  party  employing  his  own  servant,  and  the  liability  of  a 
party  employing  a  person  who  follows  a  distinct  and  inde- 


(a)  1  B.  &  P.  404. 

lb)  8  A.&E.  109;  S.  C.  3N. 
&  P.  239. 

(c)  5B.  &C.  547;  S.  C.  8  D. 
&  K.  556. 


((f)  2  B.  &  P.  (N.  R.)  446. 
(cj  6  B.  &  C.  657 ;  S.C.9  D. 
&i.  R.  738. 

(/)  6  M.  &  W.  499. 
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peudeut  occupation  of  bis  own,  is  I  think  applicable  in  tbe 
present  case.  Tbe  defendant,  a  butcber,  employed  a  drover^ 
wbose  calling  specially  quabiied  bim  for  tbe  task  intrusted 
to  bim,  and  tbe  drover  fumisbed  bis  own  servant  for  tbe 
purpose,  and  tbe  latter  did  tbe  act  complained  of.  Tbe 
drover,  in  my  opinion,  is  tbe  party  liable,  and  not  tbe  de« 
fendant.  It  is  certainly  most  desirable  in  cases  of  tbis  kind 
tbat  tbere  abould  be  some  known  and  ostensible  person  to 
wbom  tbe  party  injured  may  readily  look  for  redress,  and 
tbis  consideration  would  go  far  to  reconcile  one  to  tbe  dis- 
tinction between  owners  of  fixed  and  of  moveable  property. 
In  Randleson  v.  Murraif  (a),  as  tbe  injurious  act  was  done 
by  tbe  porter  on  tbe  defendant's  premises,  tbe  porter  may 
be  taken  to  have  been  under  tbe  defendant's  control,  and 
tbe  act  to  have  been  done  by  tbe  defendant  himself.  It 
does  not  appear  tbat  tbe  defendant  in  tbis  case  was  witli  tbe 
drover's  servant  when  tbe  injury  was  done,  and  it  was  done 
in  tbe  course  of  tbe  ordinary  business  of  the  drover,  and  not 
of  tbe  defendant.     I  think  the  defendant  is  not  liable. 
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LiTTLEDALE  J. — As  the  view  taken  by  Lord  Tenterden 
and  myself  upon  tbe  present  subject  has  been  confirmed  by 
tbe  Court  of  Exchequer,  it  is  unnecessary  for  me  to  add 
any  thing  now. 


Williams  J. — The  only  difficulty  in  these  cases  is  to  say 
whose  servant  it  is  tbat  has  done  the  injury  :  when  that  is 
ascertained,  the  difficulty  is  got  rid  of.  And  I  think  tbat, 
where  tbe  act  complained  of  is  done  by  a  person  employed 
in  tbe  exercise  of  a  distinct  and  independent  business,  it 
cannot  be  said  tbat  he  is  the  servant  of  his  employer.  I 
agree  to  the  decision  of  Randleson  v.  Murray  (a);  the  porter 
in  that  case,  whether  hired  by  the  day  or  the  year,  was 
equally  under  the  control  of  the  owner  of  the  warehouse 
who  employed  him.     Mr.  Justice  Story  {b)  seems  to  put 

(a)  3  A.  &  E.  109;  S.  C.  3  N.  (6)  On  agency,  sec  cli.  17,  and 

&  P.  239.  note  5  at  p.  405.    (London,  1839). 
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1841.         the  point  in  this  way,  whose  servant  was  the  person  who 
did  the  injury  ?     The  defendant*  a  butcher^  whose  own 


MrLLICAN 
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V.  business  does  not  appear  to  have  qualified  him  for  the  task 

of  driving  the  bullock,  deputes  a  drover,  by  whose  servant 
the  injury  was  done,  and  I  think  the  drover  is  liable  for  the 
negligence  of  his  servant. 

Coleridge  J. — The  true  test  is  the  relation  between 
the  party  charged  and  the  person  who  does  the  injur}*. 
Unless  the  relation  amount  to  that  of  master  and  servant 
the  party  charged  is  not  responsible.  Whether  the  injury 
was  done  by  the  drover  or  his  boy  is  immaterial.  The 
question  is,  what  was  the  relation  between  the  drover  and 
the  defendant  ?  We  may  take  it  that  the  injury  was  done 
by  the  drover  himself.  The  defendant  made  a  contract  with 
the  drover  that  the  latter  should  drive  the  beast,  and  the 
defendant  left  the  beast  under  his  care.  Under  these  cir- 
cumstances I  think  that  the  relation  of  master  and  servant 
did  not  subsist  between  the  defendant  and  the  drover,  and 
that  the  defendant  is  not  liable  for  the  act  of  the  drover. 


Rule  discharged. 


END  OF  HILARY  TERM. 


SITTINGS  AFTER  HILARY  TERM. 


The  Queen  v*  Powell,  Steward  of  Richmond  Manor.        Saturday/, 

February  6th. 

Mandamus  to  ./.  a.  Powell,  steward  of  the  manor  of     i.  Where  n 
Richmond,  otherwise  West  Sheen,  in  the  county  of  Surrey,  JJ^^"?  ^^  "  • 
commanding  him    to  hold  a  court  and    admit  Elizabeth  ^^^  down  for 
Streaier  Halford  as  tenant  to  a  copyhold  tenement  of  the  ccSium,°the 
manor  surrendered  by  one  H.  Lacelien  to  the  use  of  E.  S.  defendant  may 
Halford  and  her  heirs,  according  to  the  custom.  to  the  writ  in 

The  return  stated  that  the  Queen  was  seised  in  fee  in  ™*"®"  ®^ 

substance. 

right  of  her  crown  of  and  in  the  manor;  and  then  set  out      2.  A  man- 
various  customs  in  the  manor,  for  the  purpose  of  shewing  iie°t^coniper' 

that  E.  S.  Halford  was  not  entitled  to  be  admitted;  but  it  ^^^  admission 

.     •  1  .      *  .    ^1         I  I  •        of  a  customary 

18  not  material  to  state  them  here,  as  upon  the  case  coming  tenant  to  a    ' 

on  for  argument  on  a  concilium,  in  the  sittings  after  last  royal  manor. 

Michaelmas  term  (a),  Sir  J.  Campbell  A.  G.,  who  appeared  still  remains 

in  support  of  the  return,  stated  that  he  should  object  that  ^"^.^  °^  ^^^ 

'^^   ^  '  •^  royal  manors, 

the  writ  itself  was  defective  by  reason  of  its  being  directed  notwithstand- 
to  the  steward  alone;  and  that,  inasmuch  as  the  Queen  was  "I53  whereby 

the  lady  of  the  manor,  no  mandamus  would  lie  at  all.  certain  powers 

m.  J  *u       r  .L-  •       /       .  •      •     over  crown 

The  case  was  argued  therefore  upon  this  point  (and  mci-  lands  are  con- 
dentally  upon   the  question,  whether  after   the   return  an  ^®"^d  on  the 

•^      *^  *  commissioners 

objection  could  be  taken  to  the  writ),  by  J.  Scriven  in  sup-  of  woods  and 

port  of  the  writ,  and  Sir  J.  Campbell  A.  G.  conlrd.    The  fol-  ^^"^'^  ^^^^ 
lowing  statutes  and  authorities  were  cited  :    10  Geo,  4,  c.  50,  damus  to 
57  Geo.  3,  c.  97,    1  Scriven  on  Copyholds,    145,  3d  ed.,  copyhold *ene- 
Kitchen  on  Courts,  83,  (5th  ed.)  Co.  Lilt.  58  a,  Mehcich  v.  nient  must  not 
Luter{b),  Reg.  v.  Whitford  {c),  Rex  v.  Coggan{d),  Harris  v.  the  steward 

(a)  Nov.  27lh  and  28th,  before  of  the  lord,  according  to  the  custom  °"*^  '^^  ^^^^ 

Lord   Denman  C.  J.,   Littledale,  of  the  manor.     The  Court  after  joined. 

Williams  and  Coleridge  Js.  hearing;    Sir  /.    Cantpbell  A.   G. 

(6)  4  Rep.  26  a.  against  the  rule,  and  Kelly  in  its 

(c)  7  Dowl.  P.  C.  709.    This  support(May  27, 1839), discharged 

was  a  rule  for  a  mandamus  to  Mr.  the  rule   on  the  ground  that  the 

Rvant,  steward  of  the  manor  of  lord   should   hare  been   made   a 

Witchford,    commanding  him   to  party  to  the  rule, 
accept  a  surrender  into  the  hands  {d)  G  East,  431. 
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Jay(J)\  1  RolL  Abr.  539,  2  Walkins  on  Copyholds,  18, 
1  Vict.  c.  2. 

The  arguments  are  fully  stated  in  the  following  judgment 
of  the  Court|  which,  after  time  taken  to  consider,  was  now 
delivered  by 

Lord  Denman  C.  J. — ^This  was  a  mandamus  to  John 
Allen  Powell,  steward  of  her  Majesty  the  Queen's  manor 
of  Richmond,  otherwise  West  Sheen,  in  the  county  of 
Surrey,  to  hold  a  court  and  admit  Elizabeth  Streater  Hal- 
ford  as  tenant  of  a  piece  of  copyhold  land,  parcel  of  the 
said  manor,  and  a  customary  tenement  of  the  said  manor. 

The  return  stated  a  custom  in  the  manor  and  various 
facts  as  to  the  custom  connected  with  their  customary  tene- 
ments, and  also  other  customary  tenements  within  the  manor, 
which  by  the  defendant  were  treated  as  applicable  to  the 
present  case,  so  as  upon  the  whole  to  excuse  himself  from 
complying  with  the  mandamus. 

This  mandamus  and  return  have  been  set  down  on  a 
concilium  in  the  crown  paper  for  argument.  On  the  argu- 
ment, the  counsel  for  the  defendant  argued  that  the  return 
was  sufficient;  and  he  also  contended,  that  whatever  might 
be  the  question  on  the  return,  either  in  form  or  substance, 
the  writ  of  mandamus  was  in  itself  insufficient,  and  that, 
if  that  were  so,  the  writ  must  be  quashed. 

There  are  cases  where  it  has  been  held  that,  after  a  return 
to  a  mandamus,  the  Court  will  not  allow  the  validity  of  a 
writ  of  mandamus  to  be  questioned ;  but  on  a  concilium, 
where  the  whole  record  is  set  down  for  argument,  the 
defendant  has  a  right  to  object  to  the  writ  of  mandamus 
in  matters  of  substance,  as  much  as  a  defendant  has  a  right 
to  object  to  a  declaration,  where  the  whole  record  is  set 
out  upon  demurrer  or  writ  of  error  after  plea  in  civil  pro- 
ceedings, or,  if  there  was  an  indictment  and  special  pleas 
to  it,  the  defendant  would  have  a  right  to  object  to  the 
indictment. 

(a)  4  Rep.  30  a. 
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The  objection  here  is  to  matter  of  substance,  and  may  be        1641. 

taken  into  consideration  as  to  whether  it  be  sufficient  or  not.    ^    _ 

The  Queen 
The  defendant  objects  that  the  writ  of  mandamus  is  directed  9. 

to  the  steward  alone,  and  that  the  lord  of  the  manor  is  not  PowBti, 
joined  in  it.  Since  writs  of  mandamus  have  been  directed 
to  compel  the  admission  to  customary  or  copyhold  estates^ 
they  have  been  sometimes  directed  to  the  lord  and  steward 
jointly,  and  sometimes  to  the  steward  alone,  but  at  length 
the  Court  determined,  upon  consideration  in  the  case  of 
Keg.  V.  The  Steward  of  the  Manor  of  Whttford{a\  that 
they  should  not  be  against  the  steward  alone,  but  that  both 
the  lord  and  steward  should  be  joined,  and  that  on  the 
ground  that  the  interests  of  the  lord  would  be  thereby  more 
effectually  protected.  The  present  writ  is  not  conformable 
to  that  decision,  inasmuch  as  it  is  directed  to  the  steward 
alone,  but  the  prosecutor  contends  that  the  decision  only 
applies  to  cases  where  the  lord  of  the  manor  is  a  subject, 
inasmuch  as  there  can  be  no  mandamus  to  the  sovereign. 
That  there  can  be  no  mandamus  to  the  sovereign  there  can 
be  no  doubt,  both  because  there  would  be  an  incongruity 
in  the  Queen  commanding  herself  to  do  an  act,  and  also 
because  the  disobedience  to  a  writ  of  mandamus  is  to  be 
enforced  by  attachment.  But  then  the  prosecutor  says,  that 
proceedings  by  mandamus  being  according  to  the  general 
course  of  practice,  if  it  cannot  be  done  by  joining  the  sove- 
reign, it  must  go  against  the  steward  alone.  But  the 
reason,  given  by  the  Court  in  the  case  of  the  steward  of 
Whitford,  being  that  the  interests  of  the  lord  ought  to  be 
protected,  the  crown  is  not  to  be  excluded  from  the  benefit 
of  that  protection,  and  its  interests  are  to  be  as  much 
guarded  as  those  of  a  subject,  and  that,  whether  the  sove- 
reign is  to  take  the  profits  of  the  manor  to  his  own  use,  or 
whether  they  are  to  be  appropriated  to  the  public  service, 
as  they  now  are,  by  the  10  Geo,  4,  c.  50,  which  directs  the 
commissioners  of  the  woods  and  forests  to  appropriate  them ; 
and,  if  the  interests  of  the  crown  cannot  so  effectually  be 

(fl)  7  Dowl.  P.  C.  709 ;  S.  C.  ante,  n.  (c). 
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protected  by  a  writ  against  the  steward  alone,  it  is  a  very 
strong  reason  to  shew  that  such  a  writ  caiioot  be  sustained. 
Indeed  if  it  were  allowed  it  is  not  certain  of  being  effectual, 
for,  if  the  advisers  of  the  crown  were  of  opinion  that  its 
interests  might  be  affected,  and  were  to  advise  the  sovereign 
either  to  order  the  steward  not  to  adroit  the  prosecutor 
of  the  mandamus,  or  to  revoke  the  appointment  of  the 
steward,  this  Court  could  not  grant  an  attachment  against 
the  steward,  and  then  the  party  docs  not  get  admitted. 
And  indeed  if  we  were  to  allow  a  mandamus  to  the  steward 
alone,  and  the  writ  were  obeyed,  the  property  of  the  crown 
would  be  affected  indirectly  by  the  mandamus  to  the  stew- 
ard alone,  when  it  cannot  be  affected  directly  by  making 
the  sovereign  a  party  to  the  mandamus. 

VVc  are  not  aware  that  any  similar  writ  of  mandamus  has 
ever  been  granted.  In  1822,  a  mandamus  was  issued,  di- 
rected to  the  steward  of  the  royal  manor  of  Castlerigg,  in  the 
county  of  Cumberland,  to  admit  a  customary  tenant,  but 
we  have  not  learnt  what  was  done  upon  it.  But,  whatever 
may  have  been  done,  wc  have  to  remark  that,  though  the 
manor  of  Castlerigg  was  there  called  a  royal  manor,  it  was 
not  vested  in  the  crown.  That  manor  was  part  of  the 
estates  of  the  Earl  of  Derwenlwater,  which  were  forfeited 
to  the  crown  on  the  attainder  of  that  nobleman.  These 
estates,  subject  to  some  charges,  were  by  the  act  22  Geo.2, 
c.  52,  devested  out  of  the  crown  and  vested  in  trustees  for  an 
estate  of  inheritance  for  the  benefit  of  Greenwich  Hospital; 
and  on  referring  to  the  act,  which  is  given  at  length  in  a  col- 
lection of  the  statutes  called  Ruffhead's  Statutes,  though 
only  the  title  is  given  in  the  collection  called  Rumii/igton^s 
Statutes,  it  appears  that  the  manor  of  Castlerigg  is  enume- 
rated amongst  the  possessions  which  were  the  subject  of 
the  act  of  parliament,  and  therefore  that  instance,  even  if  it 
had  been  acted  upon,  would  not  go  to  sanction  the  present 
proceeding. 

But,  though  the  prosecutor  cannot  have  a  writ  of  man- 
damns,  he  is  not  without  remedy;  he  is  in  the  same  situa- 
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tion  as  a  person  similarly  situaterl  would  have  been   before         i84l. 

this  Court  was  in  the  course  of  granting  writs  of  mandamus       v^*/-^^ 

,      ,       -  .  ,  J     .      .  .  The  QuREN 

to  lords  of  manor  and  stewards,  to  admit  clamiants  to  cus-  9. 

tomary  or  copyhold  estates.  These  writs  of  mandamus  do  Powell. 
not  appear  to  have  been  issued  prior  to  the  year  1772  or 
1773.  Before  that  time,  even  in  the  case  of  a  private  per- 
son, who  wished  to  be  admitted  to  a  customary  or  copyhold 
tenement,  he  was  to  proceed  by  bill  in  equity  to  compel  an 
admission.  But  in  the  case  where  there  is  a  complaint,  on 
the  part  of  a  subject  against  the  crown,  in  any  matter  what- 
ever, the  course  is  to  proceed  by  petition  of  right,  or  else 
by  monstrans  de  droit  or  traverse  of  office,  as  the  case  may 
require ;  these  proceedings  have  been  recognised  and  ac- 
knowledged for  many  centuries.  Such  proceedings  are 
now  very  much  out  of  use,  and  few  instances  in  modern 
times  have  occurred  where  they  have  been  resorted  to,  but 
still  they  are  what  must  be  resorted  to  if  any  dispute  arises; 
they  are  probably  expensive  and  tedious,  but  these  consi- 
derations are  not  sufficient  for  our  dispensing  with  them. 
We  have  no  more  authority,  for  the  sake  of  convenience, 
to  lay  them  aside  and  introduce  writs  or  other  proceedings, 
which  are  usually  adopted  between  subject  and  subject, 
amongst  which  these  writs  of  mandamus  are  to  be  reckoned, 
than  to  introduce  writs  and  other  proceedings  now  solely 
used  in  cases  of  prerogative  in  causes  between  subject  and 
subject. 

But  then  it  is  said  that  the  Queen  is  no  longer  lady  of 
the  manor,  inasmuch  as  the  statute  10  Geo,  4,  c.  50,  has 
introduced  a  new  arrangement  as  to  the  landed  property  of 
the  crown.  That  statute  has  taken  the  management  of  the 
landed  estates  of  the  crown  out  of  the  crown  itself,  and 
vested  the  management  of  and  powers  over  those  estates  in 
the  commissioners  of  the  woods  and  forests,  who  are  to 
lease  the  estates  and  receive  the  rents  and  profits  into  their 
own  hands,  or  those  of  their  managers  or  bailiffs,  and  to 
dispose  of  and  regulate  the  estates  as  they  think  best  for 
the  public  service  of  the  country. 
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The  8th  and  14th  sections  of  the  act  empowers  the  com- 
missioners to  do  a  great  many  things,  which  can  only  be 
done  by  the  owners  of  estatesi  and  amongst  other  things  to 
appoint  stewards  of  manors  with  a  salary;  but  that  makes 
no  difference  as  to  the  principle  of  the  case :  and  the  stew- 
ards are  authorised  to  hold  courts;  but  the  meaning  of  that 
is,  that  they  may  hold  them  by  virtue  of  the  appointment  to 
their  office  by  the  commissioners  of  woods  and  forests,  in 
the  same  way  as  if  they  were  appointed  by  the  crown ;  but 
it  gives  no  right  to  the  subject  to  proceed  against  them  in 
any  matter  which  may  aifect  the  interests  of  the  crown  in 
any  other  way  than  could  have  been  done  before  that  act 
of  parliament,  and  which  was  by  the  usual  course  of  pre- 
rogative proceedings.  There  arc  powers  to  be  exercised 
which,  being  given  by  parliament,  are  quite  consistent  with 
their  not  having  the  legal  estate  in  them;  and  the  legal  estate 
is  not  devested  out  of  the  crown,  and  remains  as  it  was,  and 
the  Queen  is  still  the  lady  of  the  manor,  and  in  all  legal 
proceedings  must  be  treated  as  such.  Indeed  if  the  com- 
missioners of  woods  and  forests  were  to  be  treated  as  lords 
of  the  manor,  there  would  be  two  objections  to  the  present 
writ  of  mandamus  on  that  ground.  The  first  is,  that  the 
writ  of  mandamus  would  be  misconceived  in  being  directed 
to  the  defendant,  the  steward  of  the  Queen's  manor  of 
Richmond,  because  it  ought  to  have  been  directed  to  him 
as  the  steward  of  the  commissioners  of  woods  and  forests, 
lords  of  the  manor  of  Richmond,  and  the  description  of  the 
office  of  the  defendant  in  this  respect  may  be  said  to  be 
material,  because,  as  this  Court  would  be  bound  to  take 
judicial  notice  of  who  were  the  lords  of  the  manor,  if  they 
became  so  by  act  of  parliament,  they  could  not  properly 
direct  a  writ  of  mandamus  to  any  one  as  steward  of  one  of 
the  Queen's  manors,  when  by  law  all  the  manors  which  she 
would  otherwise  have  had  were  not  hers,  but  were  vested 
in  other  persons.  The  second  objection  would  be,  that,  if 
the  commissioners  of  woods  and  forests  were  the  lords  of 
the  manor^  they  ought,  according  to  the  rule  in  the  case 
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of  the  steward  of  Whitford,  to  be  joined  with  the  steward, 
the  interests  of  the  lord  ought  to  be  protected,  and  certainly 
not  the  less  so  because  they  are  trustees  for  the  public,  and 
there  is  not  the  same  incongruity  as  there  would  be  in  the 
case  of  a  mandamus  to  the  Queen  in  commanding  herself. 

However,  these  objections  need  not  be  particularly  con- 
sidered, because  we  think  that  the  manor  is  not  vested  in 
the  commissioners  of  woods  and  forests,  but  remains  in  the 
crown. 

Upon  the  whole  of  this  case,  we  are  of  opinion  that  this 
writ  of  mandamus  is  not  well  founded  in  law,  and  that  it 
must  be  quashed. 

Judgment  for  the  defendant. 

A. 
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_.  January  28M. 

Jx*  V.  RICH  A  RDS,  in  Michaelmas  term  last,  obtained  All  matters  in 

a  rule  to  shew  cause  why  the  defendant  should  not  have  ^!^!?"?Jl^ 

"^  cause  were  re- 

leave  to  revoke  his  submission  to  reference.  ferred  by  order 

The  facts  upon  which  the  application  was  founded  are  Sie"Mbu:rator 

stated  in  the  judgment  of  the  Court.  w  have  power 

to  reserve 
points  of  law 
for  the  Court. 
Evidence  ten- 
dered at  the 

R.  V.  Richards  and  Cleashy  contr^,  cited  Phipps  v.  In-  "^^^^^^^^ 

gram  (ft),  Clarke  v.  Stocken  (c). 

Cur.  adv.  vuU. 


Sir  W,  W.  Follett  shewed  cause  against  the  rule  (a). 


(a)  In  M.T.  last  (Nov.  25),  be- 
fore Lord  Denman  C.  J.,  Littledale, 
Williams  and  Coleridge  Js. 


(6)  3  Dowl.  P.  C.  669. 
(c)  5  Dowl.  P.  C.  33. 


to  by  the  de- 
fendant on  se- 
veral grounds. 
The  arbitrator 
considered  the 
objections 
valid,  but  re- 
ceived the  evi- 


dence, under^ 
taking  to  raise  tlie  question  of  its  admissibility  on  his  award,  but  declining  to  pledge 
himself  to  state  all  defendant's  objections. 

Defendant  applied  to  the  Court  for  leave  to  revoke  his  submission,  on  the  ground  that 
the  evidence  haa  been  improperly  admitted,  and  that  by  its  admission  the  arbitration 
would  be  much  protracted  and  the  expense  increased. 

Hdd,  no  ground  for  leave  to  revoke  the  submission,  although  the  admissibility  of  the 
evidence  appeared  to  the  Court  very  doubtful. 


CASES  IN  THE  QUEEN  S  BENCH, 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 

o^  Court  as  follows: — The  Court  has  been  moved,  under  the 

V.  recent  act  3  &  4  WilL  4,  c.  42,  to  permit  the  defendant  to 

revoke  his  submission  to  an  agreement  of  reference  under 

circumstances  of  a  peculiar  nature,  which  have  required  our 

serious  consideration. 

The  action  was  brought  some  years  ago,  by  a  writer  to 
the  signet  in  Edinburgh,  to  recover  compensation  for  agency 
business  performed  for  the  defendant,  an  attorney  in  Lon- 
don. It  came  on  for  trial  before  me  on  December  lOtb, 
1839;  and  the  whole  evidence  that  was  heard  consisted  of 
the  depositions  of  witnesses  examined  in  Scotland,  upon 
interrogatories  under  a  commission  directed  by  one  of  the 
judges  of  this  Court.  To  ihe  regularity  of  these  proceed- 
ings and  their  admissibility  two  very  strong  objections 
were  offered,  subject  to  which  1  thought  it  best  to  receive 
the  documents.  The  case  was  however  in  all  respects  most 
proper  to  be  decided  by  arbitration;  and,  after  repeated 
recommendations  from  myself  at  a  late  hour,  when  but  a 
portion  of  the  plaintiff's  evidence  was  gone  through,  both 
parties  agreed  to  a  reference.  Injustice  to  the  defendant, 
it  should  be  stated  that  he  had  previously  to  the  trial  pro- 
posed a  reference,  with  the  condition  that  power  over  the 
costs  of  the  cause  should  be  entrusted  to  the  arbitrator,  a 
condition  which  appeared  to  me  far  from  unreasonable, 
and  to  which  at  length  the  plaintiff  acceded.  For  the  pur- 
pose, however,  of  keeping  alive  his  objections  to  the  pro- 
ceedings under  the  commission,  the  defendant  expressly 
stipulated  that  he  should  retain  the  right  of  objecting  to 
them  before  the  arbitrator,  who  was  to  have  the  same 
power  as  a  judge  at  nisi  prius  to  decide  as  to  the  admissi- 
bility of  the  evidence,  and  reserve  points  of  law  for  the 
decision  of  the  Court.  The  evident  meaning  was,  that  the 
award  should  be  made  subject  to  these  exceptions,  and 
liable  of  course  to  be  set  aside  if  they  were  well  founded. 

The  judge  was  requested  to  name  the  arbitrator,  and 
selected  u  gentleman  of  high  station  and  character  at  the 
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bar,  who  undertook  the  inquiry.  About  eleven  months  ]84l. 
after,  and  when  some  meetings  had  been  held,  the  defend- 
ant obtained  the  present  rule,  which  does  not  proceed  on 
the  stipulation  referred  to,  no  award  having  been  made,  Vahsahdau. 
nor  the  objectionable  evidence  finally  received,  but  which 
brings  before  us  affidavits  detailing  communications  between 
the  arbitrator  and  the  defendant. 

The  above-mentioned  depositions  were  tendered  by  the 
plaintiif  in  evidence,  and  the  objections  to  them  urged. 
The  arbitrator,  pressed  to  declare  whether  he  would  receive 
them  in  evidence  or  not,  wrote  a  paper,  in  which  he  de- 
clared his  intention  of  receiving  them,  in  order  to  enable 
the  defendant  to  bring  the  matter  at  this  period  before  the 
Court. 

Whether  the  evidence  ought  to  be  received,  or  whether 
the  formidable  objections  raised  against  it  ought  to  prevail, 
is  at  least  open  to  the  gravest  doubt.  But  the  plaintiff,  in 
shewing  cause  against  the  rule,  has  not  chosen  to  defend 
the  evidence.  He  merely  contended  that  the  stipulation 
already  noticed  was  the  security  provided  by  the  defendant 
for  himself  against  the  chance  of  any  error  that  may  affect 
the  award,  and  that  we  ought  not  to  anticipate  the  discus- 
sion. He  undertakes  to  shew,  when  it  arrives,  that  the 
evidence  is  admissible  in  point  of  law,  but  declines  now  to 
take  up  the  controversy. 

There  is  another  complaint  against  the  arbitrator.  He 
refuses  to  pledge  himself  to  raise  on  the  face  of  his  award 
all  the  objections  that  the  defendant  may  bring  forward, 
and  reserves  to  himself  a  discretion  on  the  subject.  On 
this  we  must  at  once  declare  our  opinion  that  he  takes  a 
correct  view  of  his  duty.  The  analogy  of  nisi  prius  makes 
this  clear.  If  the  award  reserves  points,  the  Court  will 
decide  them;  if  it  should  omit  any  which  the  defendant 
may  think  ought  to  have  appeared,  the  defendant  will  un- 
doubtedly be  free  to  avail  himself  of  the  stipulation  in  the 
order  of  reference,  and  call  upon  us  to  set  aside  the  award 
in  consequence. 


Scott 

V. 
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1841.  But  we  are  now  desired  to  prevent  this  fronoL  ever  taking 

place,  by  an  immediate  revocation  of  the  arbitrator's  autho- 
rity, because  he  has  declared  an  intention  to  decide  in  a 
Vaksamdau.  nianner  supposed  to  be  erroneous.  We  must  then  be  per- 
fectly convinced  that  such  decision  would  be  erroneous. 
Can  we  say  so  without  hearing  the  argument  of  the  other 
party  ?  He  indeed  declines  to  appear  in  its  support;  but 
he  assigns  a  reason,  which  we  must  allow  to  be  sufficient 
Perhaps  we  might  stop  here:  but  the  subject  is  impor- 
tant; and  a  further  consideration  of  it  may  not  only  be 
useful  in  the  present  case,  but  as  suggesting  general  rules 
for  the  future.  The  arbitrator  is  not  bound  by  the  decla- 
ration of  his  intention  to  admit  the  disputed  evidence;  but, 
on  the  contrary,  after  hearing  and  maturely  weighing  all 
that  can  be  urged  on  either  side  of  the  question,  he  is  then 
to  form  his  judgment  and  act  accordingly;  and  the  Court 
will  presume  that  his  conclusion  will  be  just.  Again,  if 
the  legal  objections  to  this  evidence  are  in  themselves  fatal 
to  it,  and  nothing  which  has  occurred  between  the  parties 
can  remove  them,  we  ought  to  give  credit  to  the  plaintiff's 
advisers  for  that  degree  of  common  prudence  which  coun- 
sel exercise  in  the  conduct  of  their  cases,  in  withdrawing 
the  evidence  that  may  endanger  their  verdict.  Or,  even  if 
the  evidence  should  be  received,  the  award  may  possibly  be 
such  as  to  satisfy  the  losing  party  that  justice  has  been  in 
fact  done,  and  that  he  ought,  as  an  honest  and  wise  man, 
to  acquiesce  in  it,  though  its  correctness  may  admit  of 
some  question. 

In  any  one  of  these  three  events,  all  of  which  are  to  be 
contemplated  as  possible  terminations  of  the  case  at  nisi 
prius,  the  matters  in  difference  will  have  been  well  disposed 
of,  to  the  great  benefit  of  both  parties.  But,  if  the  evi- 
dence shall  be  insisted  on  by  the  plaintiff,  and  received  by 
the  arbitrator,  and  if  the  defendant  shall  think  the  award  so 
injurious  to  him  that  he  ought  to  labour  at  reversing  it, 
then  he  may  resort  to  the  remedy  provided  at  his  own  sug- 
gestion in  the  order  of  reference,  and  raise  his  objections 
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for  our  decision.     It  is  true  tbat^  in  this  case,  all  the  ex-         184 1. 

pense  and  time  will  have  been  consumed  in  vain :  but  the        ^^^ 

Scott 

contmgeucy  may  never  happen ;  and,  if  we  now  revoke  the  ^. 

arbitrator's  authority,  all  the  same  waste  will  be  incurred  Vansandau. 
up  to  the  present  stage  of  the  inquiry.  Nor  would  the 
matters  in  controversy  be  then  sent  to  a  new  arbitrator : 
the  consequence  must  be  the  restoration  of  the  cause  to  the 
Middlesex  list,  in  which  there  would  be  no  chance  of  its 
coming  on  for  trial  for  many  months.  When  called  on, 
the  presiding  judge  would  soon  discover  that  it  could  not 
be  properly  decided  by  a  jury ;  and,  if  his  advice  to  submit 
it  again  to  reference  should  be  adopted,  the  same  career  of 
litigation  would  be  opened  for  the  second  time.  On  a  ba- 
lance, therefore,  of  the  conveniences  and  inconveniences 
that  await  our  decision  on  the  one  side  or  the  other,  we 
have  no  doubt  that  the  continued  progress  of  the  inquiry 
before  the  arbitrator,  with  the  hope  of  his  coming  to  a 
just  and  satisfactory  conclusion,  holds  out  the  prospect  of 
greater  benefit  and  lesser  evils  to  both  parties. 

We  abstain  from  general  remarks  on  the  duties  of  those 
who  submit  their  causes  to  arbitration,  and  of  those  gen- 
tlemen who  undertake  an  office  so  highly  advantageous  to 
the  ends  of  justice.  Resorted  to  on  proper  occasions,  the 
jurisdiction  is  of  inestimable  value.  We  give  no  opinion 
how  far  such  questions  as  have  been  raised  in  this  case 
ought  to  be  pressed  upon  an  arbitrator,  or  answered  by 
him :  but  manifestly  no  interlocutory  proceeding  ought  to 
be  encouraged.  Nor  do  we  make  any  remarks  on  the  two 
cases  cited,  except  that  they  are  by  no  means  binding 
authorities  in  this.  We  will  only  observe  that  the  dis- 
cretion of  the  Court,  to  which  this  appeal  is  made,  ought  to 
be  exercised  in  the  most  sparing  and  cautious  manner,  lest 
an  agreement  to  refer,  from  which  all  might  reasonably 
hope  for  a  speedy  end  of  strife,  should  only  open  the  flood- 
gates for  multiplied  expenses  and  interminable  delays. 

Rule  discharged. 
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In  the  matter  of  Arbitration  between  Wright  and  others 
and  the  Cromford  Canal  Company  (a). 

By  an  award,  JtvlILE  to  8ct  aside  an  award,  by  which  certain  sums  of 
submission        nioney  were  directed  to  be  paid  by  the  canal  company  to 

which  gave  no  Wright  and  others  in  respect  of  damage  done  to  their  mines 
power  to  raise  ,       ,  , 

questions  of      by  the  canal. 

law  for  the  ^\q  snbmission  to  arbitration  was  by  an  indenture,  which 

opinion  of  the  ... 

Court, an arbi-  contained  the  usual  clause  for  making  the  submission  a  rule 

8S^as*com-^  of  court,  but  gave  no  authority  to  the  arbitrator  to  raise 
pensation  for  points  of  law  for  the  opinion  of  the  Court, 
paid  1^'one  Several  special  objections,  which  turned  upon  the  coo- 
party  to  the  struction  of  the  Company's  act  (29  Geo.  4,  c.  74),  were  made 
other.     He  .       . 
then,  ^for  the  to  the  award.     An  objection  was  also  made  to  it  for  want 

purpose  of  ^f  finality.  The  award,  among  other  things,  ordered  the 
question  for  Company  to  pay  Wright  and  one  Jessop  82/.  for  damage 
tion  of  the    ~  sustained  by  them  in  being  prevented  from  getting  certain 

CkMirt,  in  case  coal  from  a  mine,  and  then  proceeded  thus :  "  And  for 
it  should  be         ,  i.      •  •         •  •        r        •       i  •       • 

pleased  to         ^"C  purpose  of  raising  the  question  lor  the  determination 

entertain  the     ^^f  jjgj.  Majesty's  Court  of  Queen's  Bench  (in  case  the  said 

same,    ex-  •*      -^ 

plained  the       Court  shall  be  pleased  to  entertain  the  same),  we  do  hereby 

wh?ch^he  had  ^^^'^""^  ®"^  state,  upon  this  our  award,  that,  in  adjudging 
awarded  the  to  the  said  Francis  Wright  and  William  Jessop  the  sum  of 
added  that  ^^^*»  ^^  ^^^  estimated  value  of  the  portion  of  coal  left  un- 
it* the  Court  gotten,  8cc.  our  calculation  has  proceeded  upon  the  ground 
should  think  °  \  ^  •  „L  .,j 
that  he  ought  "lat,  under  the  in  part  recited  act,  the  workers  are  entitled 

to  have  ffone  jq  receive  the  value  of  the  coal  or  ironstone  unsotten  in  a 
on  another  ° 

principle,  mine  in  the  course  of  working,  which  they  have   been  re- 

tioned  heThen  s^*"*"^®^  f''^"*  getting,  and  which  otherwise,  and  in  the  ordi- 
awarded  102/.  nary  course  of  working,  would  have  been  got,  including 
Q21,  due  allowance  for  the  capital  and  interest  invested  in  opeu- 

Heldf  that     Jng  the  coal  field,  and  winning  and  working  the  mine,  but 
the  award  was 
6nal,  as  it         not  the  full  profit  which  they  would  have  made  had  the  coal 

^''sldlel  ^and  ^®^"  raised.     But,  in  case  the  Court  of  Queen's  Bench 

the  hypotheti-  (a)  Decided  during  tlie  term  (Jan,  12). 

cal  assessment 

which  followed  was  surplusage. 
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shall  be  of  opinion  that  the  workers  of  the  mine  are  entitled 
to  the  full  proiit  they  would  have  made  had  they  not  been 
prevented  from  getting  the  coal  and  ironstone,  then  we  find  Wright  and 
the  value  of  the  portion  of  coal  so  left  to  be  102/.;  and  Cw)mford 
which  sum  we  order  and  award  to  be  paid  by  the  said  Company. 
Company  to  the  said  Francis  Wright  and  William  Jessop, 
in  lieu  of  the  said  sum  of  SQ.L;  or^  in  case  the  said  Court 
shall  be  of  opinion  that  the  workers  are  not  entitled  to 
receive  from  the  said  Cromford  Canal  Company  compen- 
sation for  the  causes  aforesaid,  either  in  respect  of  their 
capital  and  interest,  or  for  the  full  profits  they  would  have 
otherwise  made,  but  only  for  the  expenses  previously  in- 
curred in  winning  (or  preparing  to  be  got)  the  said  coal  and 
ironstone,  and  for  the  disadvantages  occasioned  to  the  coal 
and  ironstone  remaining  to  be  got  in  the  said  mines,  then, 
in  lieu  of  either  of  the  said  sums  of  8'2/.  or  10£/.,  we  find 
the  value  of  such  coal  left  to  be  9J}1.\  and  we  award  and 
order  that  the  said  Cromford  Canal  Company  shall  pay  to 
the  said  Francis  IVrig/U  and  William  Jessop  the  sum  of  25/. 
and  no  more^  in  lieu  of  the  sum  of  82/.  so  awarded  as 
aforesaid.*' 

Sir  W.  W.  Folleii,  Hill  and  K.  Macaulay  shewed  cause  (a). 

Sir  Jp.  Pollock,  Erie  and  Hoggins  supported  the  rule. 

Cur.  adv.  vull. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court,  which,  as  to  the  objection  for  want  of  finality,  was 
as  follows : — The  objection  is  that  the  award  is  not  final, 
inasmuch  as  the  arbitrators  and  umpire  refer  points  of  law 
to  the  Court  without  authority  to  do  so.  Had  the  arbitra- 
tors abstained  from  deciding  the  points  of  law  themselves, 
and  simply  found  the  facts,  leaving  the  law  to  be  applied  to 

(«)  In  Trinity  term  last  (June  16),  before  Lord  Denman  C.  J.,  Little* 
dale  and  Patteson  Js. 
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1841.        them  by  the  Court,  this  objection  would  have  been  tenable. 
j^  ^        But  the  case  is  otherwise.     The  arbitrators  have  decided 
Wright  and    the  law,  and  the  award  would  be  sufficiently  decisive  and 
Canal        fin&l^  if  the  Court  were  to  refuse  to  entertain  any  question 
CoMPAKY,     as  to  the  points  of  law  at  all,  as  not  being  properly  raised. 
Again,  taking  the  points  of  law  to  be  properly  raised  for 
the  opinion  of  the  Court,  to  the  extent  of  enabling,  and 
indeed  calling  upon,  the  Court  to  say  whether  the  arbitra- 
tors have  decided  them  properly,  a  doubt  might  possibly 
be  raised  whether,  if  the  Court  thought  them  improperly 
decided,  the  hypothetical  finding  and  assessment  in  the 
award  could  stand,  or  whether  the  award  must  not  be  set 
aside  in  toto.     This  doubt,  however,  does  not  arise,  inas« 
much  as  we  are  of  opinion  that  the  arbitrators  have  decided 
the  points  of  law  rightly,  and  that  the  award  is  perfectly 
good. 

AH  that  appears  upon  it  subsequent  to  the  decision  of 
the  arbitrators  is  inoperative  and  surplusage,  and  need  not 
be  regarded. 

The  rule  therefore  for  setting  the  award  aside  will  be 
discharged  with  costs. 

Rule  discharged. 


In  re  the  Arbitration  between  Salkeld  and  Habrison 

and  Slater  (a). 

to  arbitrators^    '^ '  ^'  WATSON,  on  a  former  day  in  this  term,  obtained 
and,  if  thej^       a  rule  10  shew  cause  why  the  award  in  this  case  should  not 

disagree,  to  an 

umpire,  it  is      be  set  aside. 

the  duty  of  the       j^  appeared  that  by  a  bond  of  submission,  which  had 
umpire,  if  the  '^'^  "^  ,       ^ 

case  comes       afterwards  been  made  a  rule  of  court,  all  matters  in  differ- 
before  him,  to 

rehear  the  wit-  (a)  Decided  during  the  term  (Nov.  34). 

nesses  who 
have  been  examined  before  the  arbitrators. 

If,  instead  of  doing  so  when  required,  he  makes  his  award  on  testimony  as  taken  by 
the  arbitrators,  the  award  will  be  set  aside. 

The  objection  to  an  umpire  so  making  his  award  may  be  waived,  but  the  waiver  most 
be  made  out  dearly. 
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ence  between  the  parties  had  been  submitted  to  two  arbi-        1841. 


trators,  and,  in  case  of  their  not  agreeing  upon  their  award 

within  a  limited  time,  then  to  an  umpire.    The  umpire  was  Salkelb  and 

to  make  his  award  by  July  1st,  1840.  ^^irirau*"^ 

The  arbitrators  duly  entered  upon  the  arbitration.  On 
the  hearing  of  the  case  before  them  much  conflicting  testi- 
mony was  given.  They  did  not  make  their  award  in  time, 
and  the  case  was  then  submitted  to  the  umpire. 

The  ground  on  which  this  rule  was  applied  for  was,  that 
the  umpire  had  made  his  award  on  reading  over  the  evidence 
taken  by  the  arbitrators,  and  had  refused,  although  requested 
to  do  so  on  behalf  of  Slater  and  Harrison,  to  have  the  wit- 
nesses examined  before  him. 

The  affidavits  in  support  of  the  rule  stated  that,  on  the 
10th  of  June,  1840,  the  umpire  had  been  requested  to  fix 
a  meeting,  and  to  have  the  witnesses  examined  before  him; 
that  the  case  was  one  in  which  it  was  important  that  the 
witnesses  should  be  so  examined,  and  that  no  assent  to  the 
umpire  taking  the  evidence  from  the  arbitrators'  notes  had 
been  given.  The  umpire  held  two  meetings,  one  on  the  24th 
and  the  other  on  the  26th  June.  The  umpire  on  those 
occasions  refused  to  take  evidence  \ivk  voce,  except  as  to 
any  new  matter  which  had  not  been  in  evidence  before  the 
arbitrators.  The  umpire  published  his  award  on  the  1st 
July. 

The  aflidavits  in  opposition  to  the  rule  stated  that  above 
twenty  days  had  been  employed  in  taking  evidence  before 
the  arbitrators;  and  one  of  the  arbitrators  deposed  that  the 
umpire  had  declined  to  act  on  account  of  the  length  of  time 
which  the  proceedings  would  occupy;  that  Slater  then 
assured  the  umpire  that  a  very  short  time  only  could  be 
required  for  the  case,  as  all  the  evidence  had  already  been 
taken  by  the  arbitrators,  and  that  all  that  the  umpire  would 
have  to  do,  unless  he  required  further  information,  would 
be  to  read  their  notes.  The  other  arbitrator  made  no 
affidavit. 

3b2 
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i84l.  Sir  t\   Pollock  and    Chambers   shewed    cause.     [Lord 

,  '"^^       Demnan  C.  J.  There  can  be  no  doubt  of  the  general  rule, 

Salkeld  and  that  the  party  who  is  to  decide  must  hear  the  witnesses.] 

"^SlItijb**"^  They  then  relied  upon  the  laches  of  the  parties  in  applying 

to  the  umpire  to  hear  the  witnesses  at  so  late  a  period  that, 
if  he  had  heard  them,  he  could  not  have  made  bis  award  in 
time,  and  contended  that  the  case  was  the  same  in  principle 
with  Hall  V.  Lawrence  (a),  where  the  Court  refused  to  set 
aside  the  umpire's  award,  as  he  had  not  been  required  to 
re-examine  the  witnesses  before  the  making  of  his  award. 
They  also  commented  on  the  facts  as  amounting  to  a  waiver 
of  the  right  to  insist  on  the  viv&  voce  examination  of  wit- 
nesses. 

Crcsswell  (with  whom  was  W,  IL  Watson)  contrd.  The 
waiver  should  be  clearly  made  out,  as  In  the  matter  of 
Tiumo  and  Bird  (6),  especially  in  a  case  like  the  present, 
where  the  evidence,  being  of  a  conflicting  nature,  made  it 
so  desirable  that  the  witnesses  should  be  re-examined 
before  the  umpire.  If  the  application  to  the  umpire  to  re« 
examine  was  too  late,  the  time  for  making  the  award  might 
have  been  enlarged  by  a  judge,  under  3  &  4  Will.  4,  c.  42, 
8.  39 :  per  Parke  B.  in  Hall  v.  Rouse  (c).  Potter  v.  Aeio- 
man{d),  Barley  v.  Stephens  {e).     (He  was  then  stopped.) 

Lord  Denman  C.J. — This  case  may  not  be  quite  satis' 
factory  with  respect  to  the  motives  which  have  suggested 
the  application.  But  it  is  most  important  that  it  should 
be  understood  to  be  the  duty  of  the  umpire,  as  well  as  of 
the  arbitrators,  to  see  and  hear  the  witnesses.  In  this  case 
it  was  especially  important,  as  the  case  before  the  arbitrators 
had  been  one  of  conflicting  evidence.  No  doubt  the  right 
to  have  witnesses  re-examined  before  the  umpire  may  be 
waived,  but  I  do  not  think  the  waiver  is  made  out  in  this 

(«)  4  T.  II.  589.  (c)  4  M.  &  W.  26. 

{b)  5B.k  Ad.  480;  2  N.  &  M.  (d)  2  C,  M.  &  li.  742. 

328.  (e)  1  M.  &  W.  156. 
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case.     On  the  10th  of  June  the  umpire  had  notice  that  he         ^^41. 
would  be  required  to  examine  witnesses.     He  ought  then         t 

»  ^  *=>  In  re 

to  have  proceeded  to  do  so  in  the  best  manner  he  could,  Salkeld  and 

and  he  might  have  applied  to  the  Court,  if  necessary,  to       Slater. 

enlarge  the  time,  for  1  think  that  the  proviso  at  the  end  of 

section  39  of  3  &  4  Will.  4,  c.  42,  may  be  construed  to 

give  the  Court  power  to  enlarge  generally,  and  not  merely 

under  the  special  circumstances  there  mentioned.     At  all 

events  he  might  have  applied. 

LiTTLEDALE  and  Williams  Js.  concurred. 

Rule  absolute  (a). 

(a)  Coleridge  J.  was  in  the  Bail  Court,  Patleson  J.  nt  the  sittings  in 
nisi  prius. 


Allen  v.  Flicker  and  another  (6). 

OASE  for  distraining  the  plaintiff's  goods  for  rent,  and  Altliuugh  the 
selling  them  without  having  them  appraised  by  two  sworn  goods  are  dis- 
appraisers,  as  required  by  2  W.  4*  M.  sess.  1,  c.  5,  s.  ^.         trained,  does 

not  exceed 

Plea:  that  the  rent  so  distrained  for  was  under  20/.,  to  «<i0/., they  must 
wit,  \l.  125.  6d.,  and  that  therefore  the  plaintiff  had  not  had  ^  «PP"^>*ed 

.  . ,  hy  two  ap- 

the  goods  appraised  by  two  sworn  appraisers.    Verification,  praisers,  under 

Special  demurrer,  on  the  ground  that  the  plea  attempted  ^^^  '^ ^  ^ 

to  raise  an  immaterial  issue,  as  to  whether  the  rent  dis-  s*  ^>  notwith- 

trained  for  was  under  20/.;  that,  if  the  rent  distrained  for  57  Geofs 

was  under  20/.,  this  would  be  no  answer  to  the  declaration:  ^'  ^^» ""  "^' 

'to  regulate  the 

and  that  the  plea  amounted  to  the  general  issue.     Joinder,  costs  of  dis- 
tresses for  rent 
not  exceeding 
Heaton  in  support  of  the  demurrer.     The  question  is,  20/.,  the  sche- 

whether  2  W.  ^  AL  sess.  1,  c.  5,  s.  2,  which  requires  that  prescribes  the 

goods  distrained  for  rent  shall,  before  sale,  be  appraised  by  s""*  ^^^^  ^**'' 

It  I     I   ■        I  ri  appraiscnjent, 

two  sworn  appraisers,  has  been  repealed  by  the  .07  Oeo,  3,  "whether  l»y 

one  broker  ur 
(6)  Decided  in  Trinity  Vacation,  1839  (June  21).  more  '* 
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c.  93,  which  regulates  the  costs  of  distresses,  where  the  rent 
in  arrear  does  not  exceed  20/.  The  words  of  the  former  act 
are  peremptory  in  requiring  the  appraisement  of  two  ap- 
praisers, without  exception,  and  the  latter  act  has  no  direct 
provision  whatever  on  the  subject.  The  schedule,  indeed, 
of  the  latter  act,  a  **  Schedule  of  the  Limitation  of  Costs 
and  Charges  on  Distresses  for  small  Rents/'  contains  the 
following  words— ^'  Appraisement,  whether  bj  one  broker 
or  more,  6d.  in  the  pound  on  the  value  of  the  goods." 
But  this  schedule,  which  is  no  part  of  the  act  to  which  it 
is  annexed,  cannot  have  the  effect  of  repealing  the  express 
provision  of  the  former  statute,  and  indeed  is  not  necessa- 
rily inconsistent  with  it,  for  one  appraiser  may  suffice  by 
agreement,  or  the  employment  of  any  appraiser  whatever 
be  dispensed  with.  There  are  two  contradictory  decisions 
at  nisi  prius  on  the  point ;  Fletcher  v.  Saunders  (a),  where 
it  was  held,  by  Lord  Lyndhursi  C.  B.,  that  one  appraiser  is 
sufficient  under  57  Geo.  3,  and  the  later  case  of  Bishop  v. 
Bryant  (b),  where  Tindal  C.  J.,  notwithstanding  the  case 
of  Fletcher  v.  Saunders  (a),  which  was  brought  to  his  atten- 
tion, held  that  two  appraisers  were  necessary. 


O'Malley  contr^  contended  that  the  57  Geo.  3,  which 
was  passed  for  the  purpose  of  lessening  the  expense  of  tri- 
fling distresses,  must  be  taken,  in  furtherance  of  that  pur- 
pose, to  have  introduced  an  exception  to  the  former  act, 
and  he  relied  on  the  authority  of  Fletcher  v.  Saunders  (a). 

Lord  Denman  C.  J. — I  think  the  schedule  prescribing 
the  allowance  to  be  paid  for  appraisement,  whether  made 
by  one  appraiser  or  more,  is  insufficient  to  repeal  the  sta- 
tute of  fV.  <%'  M,,  which  gives  the  tenant  the  security  of  two 
appraisers. 


Patteson  and  Williams  Js.  concurred. 

Judgment  for  the  plaintiff. 
(o)  C  C.  &  P.  747 ;  5.  C.  1  M.  &  Rob.  375.         (b)  6  C.  &  P.  484. 
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Rothschild  and  others  v.  CuRRiE(a). 

ASSUMPSIT  by  indorsee  against  the  payee  and  indorser  Assumpsit  by 

of  a  bill  of  exchange  for  12,000  francs,  drawn  by  one  S«g.  '**ainlt°thr 

nette,  the  Slst  January,  at  London,  upon  Messrs  Kernel  payee  and  in- 

and  Boisdon,  at  Paris,  payable  there,  three  months  after  date,  ^^  exchange, 

to  the  order  of  the  defendant,  and  by  him  indorsed  to  the  drawn  in  Eng* 

plaintiffs.     Averment,  that  Kernel  and  Boisdon  did  not  pay  accepted 

the  bill,  although  the  same  was  duly  presented  to  them  pay*^^^®^" 

when  it  became  due,  to  wit,  on  the  30th  April,  and  there-  resident  in 

upon  was  then  duly  protested ;  of  all  which  defendant  had  pj^ntrffs^and 

due  notice.  defendant 

Plea:  that  defendant  had  not  due  notice  modo  et  form&.  domicitedPin 

Issue  thereon.  ^"w^irf^"  h 

The  cause  was  tried  before  Lord  Denman  C.  J.,  at  the  the  bill 'being 

London  sittings  after  Trinity  term,  1838.  ^y*^*«  '^ 

°                         "^                 ^     ^  rrance  was  a 

Setgnette  the  drawer,  and  the  plaintiffs  and  the  defend-  French  bill. 

ant,  resided  in  London,  the  acceptors  in  Paris.  notice  of  *d1s- 

The  bill  in  question,  which  corresponded  with  the  bill  honour  by  the 

set  out  in  the  declaration,  became  due  according  to  the  law  ^ng  one  of  the 

of  France,  which  allows  no  days  of  grace,  on  the  30th  conditions  on 

'                                            ^            o         7  which  the  in- 

Apnl;  and,  by  the  same  law,  as  that  day  was  Sunday,  the  dorserhad 

bill  became  due  and  was  presented  to  the  acceptors  for  ^0'^^'^^^^^  ^^ 

*^               ^                *^  p*y»  ^^*  p^**^ 

payment  on  the  29th  April,  and  was  dishonoured.  of  the  con- 

On  Monday,  the  1st  May,  the  bill  was  protested.     By  That  the  lex 

the  law  of  France  the  protest  must  be  registered.     The  1st  loci  contrac- 

of  May  being  a  holiday  (the  F6te  du  Roi),  the  office  for  must  govern' 

refi:istration  closed  at  12  at  noon,  and  the  protest  was  not  ^j?e  notice  of 

**,                                                                              *^  dishonour,  and 

registered  on  that  day.     On  Tuesday,  the  2d  May,  the  pro-  that  a  notice 

test  was  left  for  registration,  but,  from  an  unusual  pressure  with^h^e*^™*^^ 

of  business,  the  registration  was  not  completed  until  after  French  law 
post  time  on  that  evening.     On  the  3d  May  the  bill  and 
protest  were  sent  to  the  plaintiffs,  and  received  by  them  on 
the  5th.     On  the  same  day  the  plaintiffs  gave  notice  of 
dishonour  to  the  defendant. 

(a)  Decided  during  t^e  terra  (Jan.  12). 
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1841.  Evidence  was  given  that  by  the  French  law  registration 

^^^^^^^^^      of  protest  is  required  under  a  penalty,  and  that  fifteen  days 
Rothschild  „  ,  r        •  •  •         r  i-  • 

V.  are  allowed  for  giving  notice  of  dishonour. 

CuRRiE.  ^jpijg  question  was,  whether  the  period  for  giving  notice 

of  dishonour  was  to  be  governed  by  the  French  or  English 
law.  His  lordship  was  of  opinion  that  the  French  law 
should  prevail,  and  the  jury  found  for  the  plaintiffs. 

It  was  left  to  the  Court  to  say  whether,  supposing  notice 
to  be  ineffectual  by  the  French  law  without  registration, 
due  diligence  had  been  used  in  giving  the  notice. 

Leave  was  given  to  the  defendant  to  move  to  enter  a 
nonsuit 

Sir  F.  Pollock^  in  Michaelmas  term  following,  having 
obtained  a  rule  nisi  accordingly. 

Sir  J,  Campbell  A.  G.,  Kelly  and  Petersdorff  shewed 
cause  (a).  The  law  of  France,  being  the  lex  loci  solutionis, 
is  to  govern  the  construction  of  this  contract:  Robinson  v. 
Bland  {b),  Trimbey  v.  f^igmer(c),  British  Linen  Company  v. 
Drummond{d),  Huber  v.  Steiner{e\  Don  v.  Lippman(f), 
Dues  v.  Smith  (g\  De  La  Vega  v.  Vienna  {h),  Anstruther 
V.  Adair  (i);  Slory^s  Conflict  of  Laws,  c.  8,  ss.  314,  315, 
347;  Pothier,  Traiti  du  Contrat  de  Change,  pi.  155.  The 
notice,  therefore,  which  is  part  of  (he  contract,  must  also 
be  governed  by  the  French  law.  By  the  French  law  the 
notice  of  dishonour  was  in  time,  for  notice  without  protest 
and  registration  is  inoperative:  Code  de  Commerce,  Art. 
16.5,  175,  17C.  The  French  law  allows  fifteen  days  for 
giving  notice,  but  it  is  enough  that  it  was  given  without 
delay:  Darby  shire  y.  Parker  {k),  Firth  v.  Thrush  {I).     If, 

(a)  In  Hilary   vacation,   1840,  3Clark&F.  1. 
before  Lord  Tknman  C.  J.,  TJUle-  (g)  Jacob,  544. 
dale,  Williams  and  Coleridge  Js.  (A)  1  B.  &  Ad.  284. 

(b)  2  Burr.  1077.  (*)  2  M)'l.  &  K.  513. 

(c)  1  Bing.  N.C.  151.  (A:)  6  East,  S. 

{d)  10  B.  &  C.  903.  (/)  8  B.  &  C.  387  ;  S.  C.  2  M. 

(e)  2  Bing.  N.  C.  202.  &  R.  359. 

(/)  2  Slrnw  &'  M*L.  $82 ;  6\  C. 
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on  the  other  hand,  the  English  law  is  to  be  applied,  then 
days  of  grace  are  to  be  allowed  for  payment,  and  the  notice 
was  in  time. 

Sir  F.  Pollock  and  Hoggins  contrd.  As  between  the 
plainti£fs  and  defendant,  who  were  domiciled  in  England, 
this  is  to  be  taken  as  an  English  bill.  Notice  was  to  be 
given  in  England,  and  should  therefore  have  been  an  English 
notice^  Though  a  penalty  is  imposed  by  the  law  of  France 
for  neglecting  to  register  the  protest,  notice  of  dishonour 
might  have  been  given  immediately.  Article  l65  of  the 
Code  de  Commerce  seems  rather  to  apply  to  the  time  of 
bringing  the  action  on  the  bill  than  the  time  of  notice.  A 
bill  drawn  in  Ireland  on  a  person  resident  in  England,  and 
accepted  by  him,  is  an  Irish  bill  (a) ;  this  bill,  therefore, 
which  was  drawn  in  England  on  a  resident  in  Paris,  is  an 
English  bill. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  delivered  the  judgment  of  the 
Court  as  follows: — This  was  an  action  on  a  bill  of  ex- 
change drawn  in  England,  in  favour  of  the  defendant, 
on  a  house  in  Paris,  and  payable  there.  The  defendant 
indorsed  it  to  the  plaintiff,  both  being  domiciled  in  England. 
The  plaintiff  remitted  it  to  Paris  to  be  presented  for  pay- 
ment. The  bill  was  at  three  months,  which  expired  on  the 
SOth  April.  No  days  of  grace  being  allowed  by  the  French 
law,  and  that  day  being  on  a  Sunday,  the  bill  by  the  same 
law  became  due  on  the  29th,  on  which  day  it  was  presented 
and  dishonoured.  By  the  French  law  the  bill  was  to  be 
protested  on  the  day  following  the  dishonour ;  and,  by  the 
176th  section  of  the  Code  de  Commerce,  the  notary,  or 
huissier,  making  the  protest,  is  bound  under  certain  penal- 
ties to  leave  an  exact  copy  of  the  protest,  and  inscribe  it  at 
length  in  a  register  kept  at  a  public  office  for  that  purpose. 

(0)  See  Malmey  v.  Aihlin^  2  B.  &  Ad.  478. 
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1841.  The  l8t  May,  on  which  the  protest  and  registration  were 
to  take  placci  was  the  f&te  du  roi»  and  the  office  was  there- 
fore closed  at  twelve.  In  consequence  of  this  and  the 
CuRRiE.  pressure  on  the  office  by  the  accumulated  business  on  the 
2nd,  the  notary  was  unable  to  complete  the  registration 
until  after  post  time  on  the  2nd.  Notice  of  dishonour  was 
sent  by  the  post  on  the  3rd,  and  reached  the  defendant  on 
the  5th,  the  same  day  on  which  it  would  have  reached  him 
if  days  of  grace  had  been  allowed  and  notice  had  been  sent 
immediately.  The  question  in  the  cause  is,  whether, 
under  these  circumstances,  the  notice  of  dishonour  was  in 
time. 

It  was  in  the  first  place  left  to  the  Court  to  decide, 
whether,  upon  the  assumption  that  it  was  necessary  by  the 
French  law  to  complete  the  registration  before  notice  could 
be  effectually  given,  due  diligence  had,  in  fact,  been  used ; 
and  upon  this  point  our  opinion  would  be  in  favour  of  the 
plaintiff.  It  appears  to  us  that  the  delay  was  attributable 
to  circumstances  over  which  the  notary  had  no  controul, 
and  therefore  was  satisfactorily  accounted  for. 

In  the  course  of  the  argument  it  was  almost  assumed  on 
the  one  hand,  and  not  very  strongly  denied  on  the  other, 
that  it  was  necessary  by  the  French  law  to  register  the 
protest  before  notice  of  the  dishonour  could  be  regularly 
given.  On  this  point  we  do  not  intend  to  express  any 
opinion,  because,  in  our  view  of  the  case,  it  is  not  necessary 
to  its  decision;  and  we  should  be  cautious  not  to  pronounce 
any  judgment  upon  a  point  of  foreign  law  not  brought 
before  us.  We  will  only  say,  in  passing,  that  it  depends 
on  the  176th  section  of  the  same  code,  and  that,  as  we 
read  it,  there  is  nothing  which  satisfies  us  of  any  necessary 
connection  between  the  notice  and  the  registration. 

Still,  although  the  delay  in  question  was  occasioned  by 
the  difficulty  of  registration,  the  plaintiff  will  not  be  the 
less  entitled  to  our  judgment  in  his  favour,  if  he  can 
establish  two  things ;  that  he  gave  his  notice  in  due  time 
according  to  the  French  law ;  and  that  the  French  law  is  to 
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govern  the  decision  of  the  case ;  and  these  are  really  the        i84l. 
points  on  which  the  case  turns. 

The  first  of  these  depends  on  the  l65th  section  of  the 
code,  which,  being  appealed  to  on  both  sides,  we  are  at  CSubrik. 
liberty,  and  indeed  are  compelled,  to  examine  and  form  our 
judgment  upon ;  as  w^s  done  by  the  Court  of  Common 
Pleas  in  Trimbey  v.  Vignitrip).  The  language  of  the 
section  does  not  make  it  immediately  clear,  whether  the 
period  of  time  there  specified  applies  both  to  the  notifica- 
tion of  the  dishonour  and  the  usual  citation  in  default  of 
payment ;  or  only  to  the  latter.  The  words  are«  '^  il  doit 
lui  faire  notifier  le  protet,  et  k  d6faut  de  remboursement  le 
faire  citer  en  jugement  dans  les  quinze  jours  qui  suivent  la 
date  du  protet,  si  celui-ci  reside''  &c*  But,  as  no  other 
distinct  limit  of  time  is  given  within  which  the  notice  must 
be  given,  it  seems  to  us,  upon  the  whole,  that  the  fifteen 
days  and  the  other  proportional  allowances  of  time,  which 
follow,  apply  to  the  notice,  as  well  as  to  the  formal  citation. 
The  former  must  be  done  so  much  within  the  period  as  to 
allow  time  for  the  doing  of  the  latter  also,  in  case  of  non« 
payment  before  it  expires. 

The  second  point  was  admitted  properly  to  depend  on 
this,  whether  the  notification  of  the  dishonour  be  parcel  of 
the  contract,  or  only  an  incident  to  the  remedy  at  law  for 
the  breach  of  it ;  if  it  be  the  former,  the  lex  loci  con- 
tractus will  prevail;  if  the  latter,  the  lex  loci  fori  in 
which  the  remedy  is  sought.  And  this  bill,  being  payable 
in  France,  is  a  foreign  bill ;  and,  although  actually  made  in 
England,  must  be  taken,  as  between  the  drawer  and  payee, 
to  have  been  made  in  France,  according  to  the  principle  em- 
bodied in  the  civil  law  maxim,  contraxisse  unusquisque  in  eo 
loco  intelligitur  in  quo,  ut  solverit,  se  obligavit.  Dig.  lib.  xliv. 
tit.  VII.  21.  And,  if  this  be  so  as  between  the  drawer  and 
payee,  it  is  equally  true  as  between  the  indorser  and  the 
indorsee ;  the  former  of  whom  must  be  considered  as  the 
drawer  of  a  new  bill,  payable  at  the  same  place  in  favour 

of  the  indorsee. 

(a)  lBiDg.N.C.151. 
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Isi  then,  the  notice  of  dishonoiir  parcel  of  the  contract 
The  manner  in  which,  by  the  ]65th  sectioni  it  is  connected 
with  the  citation  in  judgment,  would  at  first  raise  an  im- 
pression that  it  was  not,  but  only  a  step  in  the  remedy  at 
law;  but|  upon  consideration,  we  think  it  is  parcel  of  the 
contract.  The  indorser  contracts  tp  pay  the  bill»  not  pri- 
marily or  absolutely,  but  on  two  conditions ;  one,  the  dis- 
honour by  the  drawee,  or  acceptor,  on  due  presentment; 
the  other,  the  due  notification  to  him  of  such  dishonour. 
Unless  these  be  performed,  or  some  special  circumstances 
have  occurred  which  waive  them  and  are  therefore  equiva- 
lent to  performance,  the  indorser  breaks  no  contract  by 
nonpayment ;  no  liability  has  attached  upon  him*  Being, 
in  law,  a  new  drawer  of  the  bill,  the  same  state  of  things  is 
supposed  to  exist,  as  between  him  and  the  indorsee,  as  the 
law  supposes  between  the  drawer  and  payee.  He  is  taken 
to  have  assets  in  the  hands  of  the  drawee,  and  to  give  the 
indorsee  an  order  for  payment  of  the  bill  out  of  them ;  but 
he  does  not  make  any  contract  affecting  the  liability  of  his 
general  funds,  except  on  the  condition  of  a  due  demand  on 
the  drawee,  the  supposed  holder  of  those  assets,  and  a 
refusal  by  him  to  pay,  duly  notified  to  himself.  If  there 
were  any  difference  in  this  respect  between  the  two  systems 
of  law,  this  being  a  French  bill,  we  ought  to  be  guided  by 
the  French  law  ;  but  there  is  none.  The  Code  de  Com- 
merce (Art.  140)  describes  the  obligation  of  the  indorser 
to  the  holder  as  one  of  '^  garantie  solidaire,*'  of  guaranty 
that  extends  to  the  whole  amount  of  the  bill ;  and  Pot/tier 
cites  the  ordinance,  which  gave  the  law  when  he  wrote,  to 
the  same  effect;  Contrat  de  Change,  p.  1.  ch.  v.  s.  4.  No. 
148. 

The  same  learned  writer  is  also  of  the  opinion  which  we 
have  expressed  upon  the  principal  question.  At  s.  5  of  the 
chapter  last  referred  to,  under  the  title  **  According  to  what 
law  must  the  form  of  protests  be  regulated,  the  time  of 
making  them,  or  of  notifying  them,"  he  says  (No.  155),  that 
for  all   these  things  the  law  of  the  place  where  the  bill  is 
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payable  must  be  fuilowed ;  and   the  reason  he  gives  shews         isu. 
that  he  considered  the  notice  to  be  part  of  the  contract ;       ^•^^/-^^ 
for  he  sayS|  according  to  the  maxim  before  cited,  that  the  ,,. 

parties  must  be  taken  to  have  contracted  in  the  place  where  Currie. 
the  payment  is  to  be  made  ;  and  then  adds,  that  contracts 
must  be  regulated  according  to  the  laws  and  usages  of  that 
place  to  which  the  contracting  parties  must  be  considered 
to  have  submitted  themselves,  according  to  the  rule,  'Mn 
coutractibus  veniunt  ea  qu»  sunt  moris  et  consuetudinis  in 
regione  in  qu&  contrahitur."  Upon  principle,  therefore, 
and  this  authority,  we  are  of  opinion  that  the  French  law 
regulated  the  time  of  giving  notice  of  this  dishonour ;  and, 
as  the  notice  was  given  in  due  time  according  to  that  law, 
our  judgment  must  be  for  the  plaintiiF. 

Rule  discharged. 
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ACCEPTANCE. 

Of  goods  sold.  See  Frauds,  Sta- 
tute OP. 

ACCOUNT  STATED. 

An  I.  O.  U.  in  defendant's  hand- 
writing, not  addressed  to  any  one, 
but  produced  by  plaintiff,  is  primd 
facie  evidence  of  an  account  stated 
with  him.    Douglas  v.  Holme.  685 

ACKNOWLEDGMENT. 

Of  part  payment.  See  Limitations, 
Statute  of,  2. 

ACTION. 

Right  of,  where  plaintiff  is  contribu- 
tory to  the  injury  complained  of. 
See  Negligence, 

Where  no  real  damage.  See  Agree- 
ment and  Case. 

What  interest  plaintiff  in  an  action 
for  waste  must  have.    See  Waste. 

Limitation  of.  See  Limitations,  Sta- 
tutes OP.  —Under  Highway  Act. 
See  Highway,  1. 

ADMINISTRATOR. 

See  Bona  Notabilia  and  Evi- 
dence, 6, 


AFFIDAVIT. 

See  Certiorari — Quo   Warranto 
— Peace^  Articirs  op. 

Affidavits  to  shew  want  of  jarisdic- 
tion  in  magistrates,  when  madmis* 
sible.     See  Magistrates. 

AGREEMENT. 

Agreement  not  to  brinff  a  writ  of 
error.     See  Error,  Writ  of. 

Agreement  for  a  lease  to  contain 
covenants,  tenant  boand  by  the  co* 
venants.   See  Landlord  and  Tb* 

NANT,  1. 

A.,  in  1836,  let  certain  land  toB.  un* 
der  a  building  agreement ;  the  rent 
was  to  commence  at  ChristmaSi 
1838,  and  A.  to  have  aright  of  re* 
entry  in  case  of  non-performance 
on  the  part  of  B,  A,  availed  him- 
self of  this  right  of  re-entry,  and 
brought  an  ejectment,  laying  the 
demise  on  the  1st  of  January,!  839. 
In  Sept.  1838,  he  had  re-let  the 
land  to  C,  at  a  rent  to  commence 
in  1840,  which  was  equivalent  in 
amount  to  that  provided  for  by  the 
first  agreement : — In  an  action  by 
A,  for  breaking  the  first  a^preement, 
heldf  first,  that  the  demise  in  the 
ejectment  was  to  be  taken  as  the 
date  of  the  re-entry  by  A. ;  and 


tItMhe  wwnM  entitled  todiatfov-' 
tiori  bf  the  rent  bctwocniheprsvlj 
out)  Clnisonai  and  that  dajr^  Umler 
the  ]Tro«iiiani  of  Ihe  Etat.'  4  ttS 
/CiU.  4,  o,.«i 
"I'lh^t  it  vnw  properly  left  ta  tW 
jury,''ks  a  mere  money  Calcu)aliorr', 
t^  '*a.y  ythaihet  A.  hmd  smoitied 
nA»e  tban^  Mominol  tUiuages  by  tbs' 
breaking '  ths  af^eemenc.  ■  Clder- 

AMmeU^TY., 

Panflieri4<W/f  toeicflwi).  See  Efi^ 

Amendment  ot  vrrit.    See  Jebtatuju 

Wim?..;       ,.,-.,,:.,:.. 
1.  Hfherfiif^iWa'lje  Qc<«rted  at  tbe 
trjal  ({£ If  li^flertn  ia  tlie  terras  ot^ 
t^ie  i^nanqy  hid  and,  pioved,  and 
tl«!.i^4(|ew  niai.piiifftxeftised  1,9; 

h^ye  Bf),  pQwcr  tp  ^v.e  judgreeiw 
a«qn(dipg  to  tlje  jiu^ti^  Qf  (Ue  cas^ 
if]  tbe  ofpoiite  party  may  kave 
beei),  ppqiidiced  by  the  oiijs^tAt^r 
wnC  :    ,       .     , 

.  ^Kfit  plea,,  in  bar  u>  an  avowry 
fof  reflfr  arr^ar,  teixlfc  or  the  rent 
claim^iin  File  avpwry;  sewnd 
pteg,  non  lepuit :—  Held,  iltaX  propf 
of,[)ie:^pd^r  B6  pleaded  did  oqt 
ai,inp<^i;t,  tlie  issue  aa  voa.  te»uU 
vTifftQMt,.(wUing  in  aid  the  alle^t 
tiguof  tV.  fir^t  plea,  wbid)  «annot 

If.lte, judge  at  ulsi  prmsliasre- 
fim^.toamend  undurS  &  4  ff^i//,4> 
c.  f^  i;.,S9,  but  lias  directed  tlie 
fi^tp  ^  be  found  specially,  and  inr 
(ipr^ed  »fi  the  recordi  die  Cpurt, 
h^s  nq.  ppwcr  to  strike  out  tbe  in- 
dorfeineni.    Knight  v.  M'Dajmll- 

1C8 

3.  An  indictment  for  ptvjui'y  con- 
tawed  tbree  assign nierits.  'I'bu  first 
aiod  t4ir4iassi|/iuiient£  being  almost 
identical,. the  judgi^  vvlto  Itied  tlic 
ca^  in  summing  up,  ibr  (lii:  s;dc&, 
of  convenience,  resolved  the  three 


assignmeuti'iiim^ifilidO^ffate  ^- 
reciBd,,>he  i»«y  jippB  Mwt.anjgqi, /; 
mcnti  wl)ich  stood  .s^cpnd  in  fb^- 
bdicttnent  as  the  first  assignro<uit. 
and  upon  the  assignments  whicb 
stood  firat  uifl .  tt>ioil  ^,t<W^er 
forming  tiie  second  aMignmw.The 
jirry  found  the  defmident  not  ffliitj'" 
on  the  first  assignment,  and  guitty' 
□n  the  second ;  meaning,  as  nas 
admitted,  19  ,irPW,  tbq  upinments 
as  they  were  treated  in  tne  sum- 
ming' up,  wid  M  find  deftndwt ' 
guilty  on  the  first  ^d  third,  and 
not'^gnilty  on<  th»  woomI.  Tht  ,1 
judge,  fin  applica(k)ii,;nadi* -an  M- 
<  dn  la  amend  thepiwtea,;<rnHB.faiai 
retiolleopoB  of  wlut  .paaacd '  at  die 
trial,)'  by  entering  the  Teidiecfoc' 
tbe  GfoiTH  ottiboHaUuid' third,  aod 
for<dere[idMitoutheUca«dbsa^i>T- 
me^.  :  Butil^.Courtt  »A.mMld» 
of'disoTc^ion,  tliousbt  ihat  atfch  ah 
anxBdntat  ikouM'^mti  bt^.niule 
fKJm  the  judge's  recoltUctioD.—^ 
Reg.  V.  yirrier.  161 

,   ,APJ?EAi        .,.,,  ,..*.■ 
Sec    BAsraRDY  — Pooa — PkoHiBt^ 

■     TUHT.-'S.  ' 

See  Estate,  2— Powei-op  A^nHUS" 
M8H1V  r 

APPORTIONMENT.  ■   : 
Of  rent.    See  A«ubi|xht. 
Uf  Proceeds .t>r.Fi.  Fa.    S«e;£&nu- 


APPRAISEMENT 

Although  tlw  rent,  for  whicnfoodi 

are  dtsirniued,  daespQt  ex£eca  K(U-f . 

they  most  be  ippTAued  by  two  ai^ 

.  praisera  iinde^  2  FT.  ^  Jtf,  sess.  1,< 
c^,  s.^,  notR'itUstandiog  the  iZ, 
Geo.  3,  c.  93,  an  act  to  regufUfc  (hs 
cosu  of  diatreaseH  for  rent  aoL  exv 
seeding  2Q/..  tbe  scbedula  tawbuh 

,  prescribes  tbe  sum  to  be.pa^  for 
appraisement  "  wheihei;^  by  :oDq- 

ilmikerormote,"'  .^AUfnv.l^iitictr. 

I  .     .TS5 
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APPREHENSION. 

Warrant  of,  to  secure  attendance  of 
witness  at  the  assizes.  See  Evi- 
dence, 8. 

APPURTENANCES. 

Wliat  passes  under  the  name  of.  See 
Evidence,  8. 

ARBITRATION. 

Effect  of  making  Submisnon  a  Rule 
of  Court, 

!•  Where  an  agreement  of  reference, 
under  which  an  award  is  made  for 
payment  of  money,  is  made  a  rule 
of  Court,  the  money  is  not  payable 
by  the  rule;  and  therefore  execu- 
tion for  the  amount  cannot  issue 
under  1  &  2  Vict.  c.  110,  s.  18, 
which  enacts  that  all  rules  of  Court, 
whereby  any  money  is  payable, 
shall  have  the  effect  of  judgments. 
Jones  V,  fVUliams*  217 

Duties  of  Arbitratorst  SfC, 

2,  On  a  reference  to  arbitrators,  and, 
if  they  disagree,  to  an  umpire,  it  is 
the  duty  of  the  umpire,  if  the  case 
comes  before  him,  to  rehear  the 
witnesses  who  have  been  examined 
before  the  arbitrators. 

If,  instead  of  doing  so,  when  re- 
quired, he  makes  his  award  on  the 
testimony  as  taken  by  the  arbitra- 
tors, the  award  will  be  set  aside. 

The  objection  to  an  umpire,  so 
making  his  award,  may  be  waived, 
but  th^  waiver  must  be  made  out 
clearly.     In  re  SMeld.  732 

3.  By  order  of  nisi  prius  a  cause  was 
referred  to  an  arbitrator, with  power 
to  reserve  points  of  law  for  the 
Court.  Evidence  was  offered  be- 
fore him,  to  which  the  defendant 
objected.  The  arbitrator  was  in- 
clined to  think  the  evidence  inad- 
missible, but  declared  his  intention 
to  receive  the  evidence,  but  re- 
fused to  pledge  himself  to  raise  on 
the  face  of  the  award  all  the  ob- 

YOL.  1Y« 


jections  which  the  defendant  might 
bring  forward  to  the  evidence.  De- 
fendant then  applied  to  revoke  the 
submission,  on  the  ground  that  the 
reception  of  the  evidence  would 
protract  the  arbitration,  and  add 
greatly  to  the  expense:  —  Held, 
that  there  was  no  sufficient  ground 
for  revoking  the  submission,  though 
the  objections  to  the  evidence 
might  be  valid.  Scott  v.  Vansandau, 

725 

Finality  of  Award. 

4.  After  dissolution   of  partnership 
between  A,  and  B.  they  referred  all 
matters  in  difference  between  them 
to  arbitration  by  a  deed  of  submis- 
sion, which  recited  that  B.  had  de- 
posited with  C.  &  Co.  (bankers), 
certain  securities  for  advances  to 
B,  as  surety  for  A.y  and  that  A. 
being  indebted   to   C.   &  Co.   in 
4000/.  B.  had  mortgaged  to  them 
securities  for  a  sum  not  exceeding^ 
3000/. ;  there  was  a  proviso  that  if 
the  arbitrators  should  award  any 
money  to  be  paid  hyB.  to  A.  they 
should,  if  the  mortgage  were  still 
outstanding,  authorise  such   pay- 
ment to  be  made  to  C.  &  Co.  in 
reduction  of  the  mortgage  debts, 
and  should  further  award  that  A. 
should,  at  a  time  to  be  named  by 
the  arbitrators,  pay  into  C.  ^  Co. 
such  a  sum  as  would  be  sufficient 
to  entitle  B,  to  have  the  mortgage 
discharged,  and  the  securities  de- 
posited   by  him   released.      The 
award  found  that  3221/.  was  due 
from  B,  to  A.  and  that  the  mort- 
gage was  outstanding,  and  ordered 
B.  to  pay  that  sum  on  certain  days, 
with  liberty  to  pay  it  in  to  C.  &  Co. 
It  also  ordered  that  within  one 
month    from    such    payment    A. 
should  pay  into  C.  &  Co.  "  such  a 
sum  as  would  be  sufficient  to  en- 
title B.  to  have  the  mortgage  dis- 
charged and  the  securities  depo- 
sited by  him  released." — Held  bad 
for   want  of  finality.    Hewitt  v. 
Hemitt.  598 
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5.  By  an  award  made  under  a  sub- 
mission, which  gave  no  power  to 
raise  questions  of  law  for  the  opinion 
of  the  Court,  an  arbitrator  awarded 
S2l,  to  be  paid  by  one  party  to  the 
other.  He  then,  <'  for  the  purpose 
of  raising  the  question  for  the  de- 
termination of  the  Court,  in  case 
it  should  be  pleased  to  entertain 
the  same,"  explained  the  principle 
on  which  he  had  awarded  the  82/., 
and  added  that,  if  the  Court  thought 
he  ought  to  have  gone  on  another 
principle,  wliich  he  mentioned,  he 
then  awarded  102/.  in  lieu  of  the 
82/. : — Held,  that  the  award  was 
final,  as  it  awarded  the  82/.  posi- 
tively, and  the  hypothetical  finding, 
which  followed,  was  surplusage. 
In  re  Wright  and  the  Cromford  Ca- 
nal Company.  730 

ARREST  OF  JUDGMENT. 

See  Defamation,  2 — Landlord  and 
Tenant,  2. 

ARTICLES  OF  PEACE. 
See  Peace,  Articles  of. 

ASSAULT. 

Where  two  justices,  on  the  29th  of 
Nov.  dismissed  a  charge  of  assault 
on  the  ground  that  the  offence  was 
'*  not  proved,"  and  did  not  give 
their  certificate  of  such  dismissal 
under9  Geo.  4,  c.  31,  until  the  10th 
Jan.  following : —  Held^  that  the 
certificate  had  not  been  granted 
*'  forthwith,*'  within  the  meaning 
of  sect.  27,  and  was  therefore  no 
bar  to  an  indictment  for  the  same 
assault. 

Where  a  plea  to  an  indictment 
for  an  assault  alleged  that  the  de- 
fendant had  been  brought  before 
two  j  ustices  for  the  same  assaul  t,  and 
that  the  justices,  deeming  the  of- 
fence not  to  be  proved,  "ybrftoi//*'* 
gave  the  defendant  a  certificate  of 
such  dismissal^  and  the  replication 


traversed  the  giving  of  the  certifi- 
cate modo  et  forma  :—Held,  (dubi- 
Unte  Coleridge  J.)  that  the  tmt  of 
giving  the  certificate  (inter  alia)  was 
Reg.  v.  Robinson.      391 


m  issue. 


ASSUMPSIT. 

Whether  giving  np  an  invalid  guaran- 
rantee,  a  good  consideration.  See 
GuARAMXEB.    See  alao  Vabiaxcb. 

ATTORNEY. 

Right  of,  to  rule  having  the  effect  of 
a  judgment,  for  payment  of  his 
costs.  Necde  v.  Poiiiuhwaite*    623 

ATTORNEY,  WARRANT  OF. 

See  Warrant  of  Atxoensy. 

AUCTION. 

Conditions  of  sale  not  evidence  to 
explain  deed  of  conveyance.  See 
Evidence,  8. 

BAIL. 

Warrant  for  apprehension  of  witness 
to  give  bail  for  his  attendance  at 
the  assizes.    See  £vid£ncb>  1. 

BAILEE. 

Claim  of  lien  by  bailee  after  sale  to 
third  person  of  the  goods  depo- 
sited.    See  Lien. 

BANKING  COMPANY. 

Where  a  plaintiff  has  recovered 
judgment  and  sued  out  a  fruitless 
execution  against  the  public  officer 
of  a  banking  company  under  7  G.  4, 
c.  46,  the  Court  will  not  give  the 
plaintiff  leave  to  proceed  against 
former  members  by  sci.  fa.  under 
the  1 3th  section,  unless  it  is  made 
to  appear  that  he  has  really  and 
bon4  fide  attempted  to  enforce  the 
judgment  against  the  members  for 
the  time  being.  Eardleyy.Lmi>,  379 
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BANKRUPTCY. 

Security  for  costs  in  action  brought 
by  trustees  of  party  who  had  re- 
cently become  bankrupt.  See 
Costs,  1. 
Warrant  of  attorney,  unless  duly 
filed,  void  against  assignees  of 
bankrupts.  See  Wariiamt  ov  At- 
torney. 
Departure  from  home  with  intent  to 
delay  creditors  is  an  act  of  bank- 
ruptcy, although  there  has  been 
no  actual  delay  of  any  creditor. 

A  letter  therefore  written  by  a 
trader  during  his  absence  from 
home,  stating  that  he  was  absent 
to  avoid  writs  that  were  out  against 
him,  18  admissible  evidence  of  an 
act  of  bankruptcy,  without  proof 
aliunde  that  any  such  writs  were 
out,  or  that  he  was  under  any  pres- 
sure from  creditors. 

A  contract  by  a  trader  to  do  cer- 
tain works  contained  a  clause  that 
if  he  should  become  bankrupt,  or 
delay  proceeding  with  the  works, 
his  employer  should  have  power 
after  a  seven  days'  notice  to  him, 
to  proceed  to  employ  others  to  do 
the  works,  that  the  advances  made 
to  the  trader  before  his  default 
should  be  taken  as  full  payment, 
and  that  all  tools  and  materials  be- 
ing upon  the  works  should  become 
the  property  of  the  employer. 

The  trader,  having  delayed  to 
proceed  with  the  works,  was  served 
on  the  10th  April  by  his  employer 
with  notice  to  proceed.  On  the 
17  til  April  the  trader  committed 
an  act  of  bankruptcy. 

In  trover  by  his  assignees  against 
the  employer  for  tools  and  mate- 
rials left  upon  the  works  by  the 
bankrupt : 

Held,  that  they  did  not  become 
the  property  of  his  employer  at  the 
expiration  of  the  seven  days*  no- 
tice, because  they  had  vested  in 
his  assignees  by  relation  on  the 
17th  April,  before  the  notice  had 


expired.    Rouch  v.  Oreai  Western 
Railway  Company,  686 

BASTARDY. 

See  Constable, 

Order  on  Putative  Father — Appeal  to 
Quarter  Sessions. 

1.  No  appeal  lies  to  the  quarter  ses- 
sions against  an  order  of  affiliation 
made  by  two  justices  in  petty  ses- 
sion, pursuant  to  the  statute  2  &  3 
Vict.  c.  85^  8.  1.  Reg»  v,  Jmiices 
of  the  JFest  Bidmg.  668 

Notice  to  putative  Fatter  —  Costs 
against  putative  Father  —  Where 
parish  is  Part  of  a  Union^  by  whom 
the  Application  for  an  Order  of 
Maintenance  may  be  made. 

2.  Where  a  person  charged  at  the 
petty  sessions,  as  a  putative  father, 
appears  there,  and,  under  2  &  3 
Vict.  c.  85,  desires  that  the  case 
should  be  heard  at  the  quarter 
sessions,  and  enters  into  his  recog- 
nisance to  answer  the  charge  at  the 
latter  sessions,  to  be  held  on  a 
stated  day,  and  to  abide  the  judg- 
ment of  that  court  and  to  pay  all 
costs,  it  is  not  necessary  at  the 
hearing  to  prove  that  he  has  had 
notice  for  the  hearing  at  the  quar- 
ter sessions,  or  that  he  had  notice 
originally  for  the  petty  sessions. 

Where  the  quarter  sessions  make 
an  order  adjudging  a  party  to  be 
the  putative  father,  they  cannot 
thereby  award  costs  against  him; 
but,  if  so  much  of  the  order  as  re- 
lates to  costs  can  be  separated,  it  is 
good  for  the  remainder. 

Where  a  bastard  becomes  charge- 
able to  a  parish  forming  part  of  a 
union,  although  it  is  not  a  union 
for  the  purpose  of  rating  under  4 
&  5  WiU.  4,  c.  76,  8.  34,  either  the 
overseers  of  the  parish  may  apply 
for  an  order  upon  the  putative  fa-* 
ther  for  its  maintenance,  or  (dubi- 
tante  Coleridge  J.)  the  guardians  of 
3c2 


JfAat  UnoiiHis  to  a  Ifeafmgofa  Htu- 
iardy  AjMcatbin  'at  Quartff  Ses- 
'  Mom,  ib  dato  g^  the Setiiohi  Jurit- 
'  ifyttiln  fa  attartt'Co^t*  to  Futatict 

,  'M*A*.'' '      ■ 

5."Tiie"tt'?erticrs  of  a  parish  had 
"  '6iVH<-  Hiitiie  to  a  person  of  an  in- 
"WJ^'apftTiciUioii  to  iht  (luartcr 
""WWitotiii'lfOT  an  atAct  on  him  as  Ehe 
''VAttitU^'fkthcr  of  a  iMKtard  child, 

■  "  iSfiffijt'ffl^'ifet.  \  &  5  mil.  4,  c.  75, 
"s:'«:"The  overseers,  pursoant  (o 
'■W'mMi  at  the  ^essio.is,  entered 

;"lWtt'idl'iiuJi(!api)Iiwtioniiiabook 

^,  ktpt  Kir' that  [lurposf,  but  did  not 

'ftirther  appt.ir  to  pray  aiiv  order. 

^■Tha,(^  was  caNe^  oor  and  tfas 

oeJ(;i)jiui(,,spp«arod;-^/^«(i,  that 

the  enti7  was  u)  applicatioii  with- 

in  the  mesning  of  the  statute,  and 

'  mVt!f6"^ning;.o'>);t&fe.cBse'and 

'  'artftiViiicy  (if  the  ■Aeteniirit'Were 

'iSearini^,' and  that 'therefore  the 

■'VMHer'aeBslortsHaajlifisaictibh'to 

'awira'cdiflg  'to 'tTre  party  inlended 

■  xti^A.  chWgfed'  a'V  the'piitatlve'fa- 

■  V^et.__Re^.  v.Stamper.        '     539 

"■■^■■BrLX"OFpXCl*A]^E;    ' 
^]D,fiC!qct|le^,9a  blank  bill  stamp  be- 
(pr^.p^ssiw  of  etaioteiwinosijJg  new 
.  .sumri  apd  liDed  up  fJter»?aTdB. 
,  See  STArip,  3.  ' 

Authority  to  indorse  Partnership  Bills 
■.\>^er\&i^vtii,a^oflfa-twnkifi,-  > 
I.  NolwitlifaiidM^  a  ditkblbtkn  of 
partnership,  Qoe  p||rtaar  has  au- 
thority to  indorse,  in  the  name  of 
the  [ja^tDeE^hip,  bills  flrsHJii  ty  the 
firm  and  accepted  before  the  dis- 
soltltion,  and  the  i»Mner4hlp'  will 
be  liable  to  a  bon4  iide  indorsee  on 
such  an  ind<f««[PWt)  though  lie 
had  then  notice  of  the  disaojutjon. 

PUa  trmnmli^  ta  coMttmctioe  Denial 

ofladortemtuL 
&  To  a  dechraiion  against  the  ac- 


't^pUM'  of  B'tiinofcmhUnge,  «- 
'doraed'by  th^'drawH-wthe  p]ab- 
dfT,  the  defendant  {tteaded  tMt'-be 
accepted  it  on  account  of  a  debt 
due  ffDhlihin  t»Clie  diamct;  that 
thL-  drawer  indorsed  ic  in  blanli 
and  delivered  it  to  tlie  plainiifT,  as 
agent  for  R„  for  the  purpose  that 
the  plaintilT  should  deliver  it  toR, 
in  payment  of  a  debt  due  from  the 
drawer  to  R. ,-  that  the  plaintiti 
gave  no  cooBideriiiion  for  it  and 
wrongfully  detained  it,  in  breach 
of  his  duty  as  ft.'s  agent ;  t^at  li. 
claimed  to  be  cniiiled  and  dissented 
from  the  plaintiff's  suing : — HM, 
on  motion  for  judgment  non  ab- 
stain e  veredicto,  tliat  the  plea 
amounted  to  a  constructive  denial 
uf  the  alleged  indorsement  to  the 
pliiiniilT,  and  wus  therefore  good 
after  verdift,   Adams  v.  Joiiei,    Hi 

Npti^e^of'  DithoiiQitr,  eiiiilqiicf  of, 
&.  I  Jn,^. action  9aftb4l  oT^xcfcu^, 
,,PM|ifl  WM. jf>jned  on  »  UAV9t»e-o{ 
;,tbe  npdqe  a{  djshqnpuTnihe  isnly 
:  «vjderKff  of  it  WAS  a  i  cauTCnatton 
.  j*  which  die:  wiinees  said  to  <he 
defendant,  "  I  thtok  yon  oiight  to 

ey."  The  defendant  s^td,  ."  I 
Vf  no  o^ier  intention,  and  do  tot 
i  mean  to  avail  raysolf  of.ili«  infbr- 
mality  of  the  notice  of  dishonour; 
— Held,  to  b^,eyideiice  from  which 
the  jury  were  at  liberty  to  presume 
ame  hotfce'of  difihonanr.'  Broa- 
nell  V.  Bonney.  523 

4.  Action  by  ki4oirws  against  the 
payee  of  a  bill  of  exchangep  drawn 
in  England  on  and  accepted  by  a 
hi^use  at  Paris;  both  plaintiflT  and 
defendant  were  domiciled  in  Eng- 
land. 

Held,  that  the  bill,  being  payable 
at  Paris,  was  a  fore^  bdl,  and 
IhaC  the  l^x  loet  contract  As  mast 
'pr**«i!, 

'  That  due  nDticeofdiahonour  by 
the  acCcptoi'  was'parcci  of  (lie  con- 
tract, by  the  Frchdi  Law. 

That  it  was  BuffitSent  fof  the 


plaiutfi'  to  pioTo  mcbia  naato  as 
naa  raqgired  .bjr  tlie-  FivkIi  ktv. 
AoOfotiU  V.  CWrir.  .  .1  7S7 

BONA  NOTABILIAi 

To  a  dectaraiion  in  di^bt,  on  inileature, 
by  an  ailminisiraior,  who  ttiailc 
profert  of  Ii^IIers  granted  by  the 
ArchbisliAp  of  Canterbury,  the  de- 

,   fenilant  pleaded  ibat,  al  (Itc  time 

'.  of  till-  iniestaie's  dcatli,  (l)c  inden- 
ture was  "  without  the  province  of 
Canter'bury,  to  wit,  at  Duhlid,  in 
th^  kingdom  of  Ireland,"  and  was 
not  tlicn  in  the  diotese  of  Canler- 
terbiiry,   but  was  of  the  notable 

'  goods  of  the  deceased,  to  be  ad- 
miniaiercd  wiiliin  the  kingdom  of 
Ireland  :  —  Ucld,  a  sufficient  de- 
fence, although  the  pica  did  not 
cleny  (hat  any  Irish  adniinistraJton 
had  been  obtained,  and  did  not 
shew  by  nbat  jurisdiction  19  ^- 
land  the  indenture  ought  to  have 
beHi  adtnitrntered,  and  thftt  Abe 
Court  would  uke  Hdiic6'thH(  by 
'^  <K6T6t  KlHg^ini  of  helaMd  W«re 
intertd^  that  part  dt  the  VtiiCed 
Kingdom  of  Great  BrStaib  ahd  Ire- 
limd  called  Irelarid.    fNlB.'fle- 

'  verded  on  error  tti  the  ExchMper 
Chamber,  see  K  O.  &  D:  Hilary 
VacarionO    Wkytet.Roui-    199 

BpNp. 

See  taMiWiiXKT  MntfAium. 

>       BOROUGH.  ' 

See  BrE'0*BS— Pboa,  &—G(v't> 

WAftRANTO. 

Tom  Ccmw^,  ProcaHngtm  Elec- 
tion of— Quo  Warrmto  or  MfO^- 

I,  On  a  conl^led  ejection  f«r  the 
office  of  counciUor  oE  a  boipugh, 
the  mayor  and  assessors  cjcwuBed 
ibfi  votes  to  ssaertala  vrhUb  candi- 
date was  elepted,  and  «)r*uaU  to 
the  stBt,5  &  6.W>HA,  c.,76,  «.  35, 
tlie  may^Tfibefoie.two  o'clock  of 


:.X,  751 

the  day  nnt  but  one  foUttwing  the 
election,  published  the  name  of  the 
candidate  elec^.  Alter  that  timgq 
a  further  .examination  i^aajnade, 
and  the  m^or  published  the  name 
of  asother  caqdidate  as  the  one 
elected: — Htld,  that  the  act  df ne 
aAer  two  o'clgck  by  th^^^aypr  |and 
assessors  was  a  nul1.i^,  ap^.j^^'^e 
tender  of  his  vote  sifi  a  cow,9ij|or 
•  ■■*  "'  ■    '■'■  t(l^i;ns^'- — 


by  the  candidate  first  (ii^^jOiaying 
,  hien  rcgected  by  the  c(Hioc(|t|,wat 

tie  was  ei|]iiitled.to  an]!^)ftdf[^^f|to 

compel  the  coiinal  tfl|recBive^it, 
J.  and  that' in  such'ab^ema^dfflus 
[  u'^Tie  proper  remedy,  a^'n^t, quo 

wirranto*    Ref,  t.  7ffiq_0f  ,&/;*of 

■  ^"^f  .     .■,:^.      .■,f(j,fl** 

Comptrnalion  to  SormigA  Offictr,  tcho 
had  not  made  the  Dectaralion  re- 
quired  bij  9  Geo.  +,  c.  1 7.    ' 

2.  In  the  year  I  h:\  ff.  was  elected 

town  clerk  W  llie  corporatJon.gf  C. 
quamdiii  bene  se  gessenl^  He  rc- 
luaineil  in  olllee  up  to  the  1st  /an. 
1830,  but  nt'glfcted  to  make,  the 
luired  by  9  Oeo 


c,  17.  On  i!ie  1st  Jan.  the  new 
town  counca  of  C.  removed  him 
frorq  (v»ofiite>  iin^e^^he  p^r^sions 
pf  the  Municipal  Corporation  A9t: 
—am,  tHat  W  ««•"  eirtliiW  I'd 
iiolnpcMdtioA  iliiai^  the'SSA'^c- 
tion.'  Ktg.  V,  Itf^'^.  ijC'dam- 
Mdge.  ■'■'"      •■hi 

BREACH  OP  COVEIf  ANT  FOR 
.  .      aUIBT  ENJOYMENT./     r 

■  '   See  BfriBfticiiiS;''-"""';! 

See<PaACfi>,ABi)icxu  of.,THB. 


,,.  ,  broker:  ;■';;;■■ , 

A  ileclaration  in  case  tinted  tlut  the 
plaintiff*  employed  the  defendant  at 
a  broker  to  sell  certain  goods,  lihd 
to  deliver  the  sttm4  according  to 
tiie:tc^n*jOf,  the  woCTMlftof  kale. 


75« 


INDEX. 


to  such  persons  as  should  become 
the  purchasers  thereof.  That  de- 
fendant as  such  broker  made  a  con- 
tract between  the  plaintiff  and  a 
purchaser  for  the  sale  of  such 
goods,  to  be  paid  for  on  delivery 
to  the  purchaser,  less  2^  per  ceot. 
That  in  pursuance  of  the  contract 
the  plaintiff  consigned  the  said 
goods  to  the  defendant  to  be  deli- 
vered by  him  to  the  said  purchaser, 
upon  the  price  being  paid  on  deli- 
very, less  2  J  per  cent.  That  there- 
upon it  became  the  defendant's 
dutjf  as  such  broker  to  take  care 
that  the  goods  should  not  be  deli- 
vered to  the  purchaser  or  any  other 
person  without  being  paid  for.  Yet 
the  defendant  contriving  &c.,  did 
not  use  reasonable  care  m  that  be- 
half, in  consequence  of  which  the 
goods  were  delivered  to  other  per- 
sons than  the  purchaser  without 
payment,  by  reason  whereof^  the 
purchaser  having  become  bankrupt, 
the  plaintiff  had  lost  the  price  of 
the  goods. 

Heldt  that  the  declaration  alleged 
the  duty  of  keeping  the  goods  until 
payment  to  result  from  the  defend- 
ant's character  as  broker,  that  no 
such  duty  did  result  from  that  cha- 
racter, and  that  the  declaration  was 
bad  afler  verdict.  (Reversed  on 
error,  see  2  G.  &  D.  Trinity  Vaca- 
tion, 1842.)  Boorman  v.  Brown.  401 

BURGESS  LIST. 

The  mere  omission,  whether  wilful  or 
not,  to  sign  the  burgess  list,  under 
5  &  6  IViil.  4,  c.  76,  s.  15,  subjects 
an  overseer  to  the  penalty  under 
section  48. 

A  declaration  in  debt  against  an 
overseer  for  such  a  penalty  stated 
that  it  was  the  duty  of  the  defend- 
ant, and  of  the  other  overseers  of 
the  parish,  to  make  out  and  sign 
the  burgess  list;  that  the  defend- 
ant, as  such  overseer^  ought  to  have 
signed,  but  that  the  defendant  did 


not  make  out  and  sign  fttch  list. 
Plea,  not  guilty  *<  by  statute." 

On  motion  in  arret t  of  judgmeut, 
on  the  ground  that  signature  by  the 
majority  of  overseers  would  be  suf- 
ficient, as  being  virtually  the  sig- 
nature of  aU,  and  ought,  therefore, 
to  have  been  negatived  by  the  de- 
claration, held,  that  the  defect,  if 
any,  was  cured  by  the  verdict,  be- 
cause, if  the  signature  of  the  majo- 
rity would  have  been  the  signature 
of  a//,  it  had  been  negatived  by  the 
verdict,  which  found  that  the  dt' 
fendant  had  not  signed. 

Semble^  per  Paittson  J.,  that  all 
the  overseers  must  sign  the  burgess 
list;  and  that  where  mt  parish  con- 
sists of  several  divisions,  and  has  an 
overseer  acting  separately  for  each 
division,  the  statute  is  not  satisfied 
by  each  overseer  signing  a  separate 
list  for  his  own  division  only*  Kmg 
v.  Burnll,  207 

BURIAL. 

Overseers  are  not  bound,  either  by 
common  law  or  the  43  EUz*  c.  2, 
to  bury  a  pauper  settled  in  their 
parish,  who  dies  in  the  parish,  but 
not  in  any  parish  house.  Reg.  v. 
Stewart  349 

CALENDAR  MONTHS. 
See  Poor,  11. 

CALLS. 

Action  for.  See  Mandamus,  2  — 
Railway  Company,  2, 

CA.  SA. 
See  Testatum  Writ. 

CASE. 

See  NsGLiaENCB. 

An  action  on  the  case  lies  for  dis- 
training for  more  rent  than  is  due, 
although  the  distress  taken  is  not 
sufficient  to  pay  the  rent  due. 
Such  an  action  lies,  although  a 
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notice  of  distress  for  more  rent  than 
is  due  18  withdrawn,  and  the  dis- 
tress is  sold  under  a  second  notice 
of  distress  for  the  rent  really  due. 
Tmflar  t.  Henniker,  242 

CERTIFICATE. 

Of  disroissal  of  charge  of  assault. 
See  Assault. 

CERTIORARI. 

See  Peace,  Articles  of  the. 

Notice  to  magistrates  of  an  intention 
to  apply  for  a  certiorari  to  remove 
an  order  of  sessions,  pursuant  to 
13  Geo,  2,  c.  18,  s.  5,  should  set 
forth  distinctly  who  the  parties  are 
applying  for  the  writ. 

The  affidavit  of  service  of  the 
notice  ought  to  shew  that  the  ma- 
gistrates served  were  those  by 
whom  the  order  was  made,  and  it 
Is  not  sufficient  that  from  other 
affidavits  it  may  be  collected  that 
the  magistrates  who  made  the  order 
and  those  served  had  the  same 
names. 

The  sufficiency  of  the  notice  is 
still  open  to  objection,  although  the 
rule  for  a  certiorari  has  been  en- 
larged by  consent,  and  the  justices 
have  appeared  to  shew  cause.  Reg. 
V.  HcfW.  320 

CHURCH. 

SeeCnURCHRATE-^CHURCHWARDENS 

— Dean  and  Chapter  —  Elec- 
tion— Poor,  7  —  Prohibition  — 
Vestry. 

CHURCH  RATE. 

See  Prohibition — Poor,  4, 

Notice  of  Church  Rate. 

Where  a  parish  has  several  districts, 
each  having  its  own  chapel  and 
separately  maintaining  its  own  poor, 
notice  on  the  chapel  door  of  that 
district  alone  for  which  the  poor 
rate  is  made,  is  sufficient  publica- 
tion within   1  mil.  4  &  1  Vict. 


c.  45,  8. 2.   Reg*  v.  Jiuticei  of  War- 
cestershire.  440 

CHURCHWARDENS. 

See  Parish  Property,  1 — Vestry,  S. 

Power  of  Churchwardens  abne  to  make 
Church  Rate. 

The  churchwardens  of  a  parish,  after 
a  rate  for  the  necessary  repairs  of 
the  parish  church  has  been  pro- 
posed at  a  vestry  meeting  duly 
convened,  and  has  been  refused  by 
a  majority  of  the  parishioners  there 
assembled,  have  no  power  of  their 
own  sole  authority,  at  a  subsequent 
time,  to  make  such  a  rate. 

If  a  rate  be  so  made  by  the 
churchwardens  alone,  and  a  libel 
in  the  ecclesiastical  court  to  enforce 
its  payment  by  a  parishioner  is 
admitted  to  proof,  a  prohibition 
will  be  awarded. 

Judgment  affirmed,  on  error,  by 
the  Exchequer  Chamber.  Burder 
V.  Veley.  452 


CITATION. 

Of  party  out  of  his  diocese. 
Prohibition,  1. 


See 


COGNOVIT. 

A  cognovit  in  ejectment  is  within  the 
provisions  of  1  &  2  Vict.  c.  110, 
s.  9.    Doe  d.  Rees  v.  Horwell.    361 

COMMITMENT. 

Warrant  of.    See  Constable. 

COMPENSATION. 

To  borough  officer.   See  Bobouoh,  2. 

COMPUTATION. 

Of  time.  See  Excise — Poor,  11 — 
Warrant  of  Attorney. 

CONDITIONS  OF  SALE. 

To  explain  deed  of  conveyance.  See 
Evidence,  8« 
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.,!'   '.  GOMFLICa^  OF  LAWS. 
•'■'■     ■•'See'Bitfbp  ExdtfAN»t,-H.V 

''         CO¥l^lbEltAtION. 

In  assuinp«it,.    See  Guahanite— 

Variance. 

jiut^iSionof-  Cgnfitable  un^^r^p^av'* 

Tlie  defi^ndMliiUconfitAblc^ jiigli6ed 
(,,  /tb0  a<l«llliU And.  impnA^meilt  of  the 
1 .  1 1 1  »pklWMff  twder ; «  ff)«ig|»u«te;g  war* 
<,ij:),i^^4)f^4Mnniitment«     It  W9$  ob* 
„<,  J#f^i^;tbi9  warrfMStthfit  itfrro* 
u,    jp(WwrtyiiWpitfid,;Mial;..thi8  pW 
V. ,  ,.,Wfi9  xli^xpr^e^lkloffaeairrtbe  com- 
t; ;  :  piaiDt  against  him,  although  he  was 
m  another  county,  and  that  on  th^ 
mdof^AikkilotiOtif  \e^ecution  by 
f\t  nif4}Utt»te  of  Itbe. county 'wbere 
the  piaintifr  was,  it  did.  no4 /appear 
that  the  h^c^if  rUing  of  the  com*- 
mitting  npagrstrate  had  been  proved  : 
'  flbfett^ny  to  24  Oeoi  %  c.  i5,'8:'l : 
— Hcldp  that,  if  thiese  objections  to 
the  warrant  were    tenable,    they ' 
••■^  'SKMted"*deft'ct'of  jurisdicftion''  in . 
' "  'th'4  tftagljtti^ates,  bnt  did  not  deprive 
' "   '  M  ifbnitkb^  6f thd  ^rot'ectfoh  given 
•^"  •  hW  W  A^  v^kirrartf  liridfet  t^Geo.  \ 

" '  ' "  Tfii  yjeftncfint!,  a  conMible,  who 
""'^•'h^'lakrt  th«^  plafntiff  to  gaol,  un- 
/''   dei^'a^iiiagistriife's   warrant;  was 
called  upon,  udder  24  Geo, !?,  c.  44, 
s.  6,  for  a  copy  of  the  warrant  and 
'][)]brusaf  of  the  origittal.    'if  he  de- 
;■  ufendadt  gave  the  plaiiitifp  i,  copy, ; 
•i  ■  but  was; unable  to-  gnnoft  s perusal t 
'o£:tfaa"€fr^inal,  -becaxMe  itvas  re- ' 
'taiacd'by  ^be  gitokr  for  his  own: 
ptotieetiiin.'    The  plaintiff,  oti  in- 
fbrmatioR*  of   this   circumstance, . 
made  no  objecdoik  to  its.noti-prGh 
:ducdon:--*f/e&i,  that  he  had  dis- 
pensed with  the  production  of  the 
oriffina], 

A  constable,^  wlio  is  conveying  a 
•party  %o  prison  nndte  b  magistrate's 


'  t 


h.:: 


I  :  wttfnaiit^>undcvi'4^':6eDiA'i^  68, 
!  Ibr  BODi-p«3f«riieBt  ef- a  jreiilaui -sum, 

'■'  under  j«n/  ordtertisf  'oKatiaii  and 
•inatstflBance^iis'iut  bonnd^to  dis- 
charge his  prisoner  oi»>talMkr  of 

.   thatsnnu    JUoMWiKm^,      145 
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CONl1lJQfiN*P,  Itn-ERESTT. 

Jnsv^Rciei^^i,  M>  Iftupiibfft    acljpn  for 

.  ,.,iH%8ffi,..,^.W«^T^^.i  :ii.- 1...  I 
Whnt  pass^  under  bi«olveni,Act. 

See  INSOLVENT,  1. 

CONfifNtjA^c/EbP  LIFE. 

Averment    of '  in  '  pleading.      See 
NO,  1  —-Power 


Pleading,  1  —-Power  of  Appoint- 


Ai 


KENT. 

'       ■     CONTRACT.  ' 

.  See  A(>R9?HEN!^.       , . 

(Notice  (0f  I  dMboDOMri  4  MP^jtM^  and 
i  fared  pfatbe  indovseir'fiiqQ^ract. 

•    ■  '  •        ■ 

-' GONTUMAGY.-.-^i-. 
D^  cotituWcfe  cajplkhdo.  '^$e6';pRo- 

HiBiififiN,  ^.        ' '     '    ;" 

'  ■  I  I  ■  .  •  .-it 


Exiise  eonvietioni    Sed  Exottc 
For   misapplying ;  ^pariah    property. 
;  Se^  PjitBifiH  PddpjSKTTv  •£<  >     - 

Jfumdicti^i9>  o(  magUiraieitft  convict 

.  Seas*.  ■' 

.  Ubidet  i})estatate  3  &  47i^tAL  4»  c.  53, 

i   and  4  Sid  WtU.  4^  Ci  13^ dioae  jus- 

dcei  iloue  have  ijons4iotieA  over 

otiTenoes  committed'  <m  the  high 

seaB,  •  iwfao. :  have:  >  jntisdietion  •  over 

•^^..tbe  [daces  on  hmdy^-  into  which 

>   :  ibt  person  oonmittttDg  aucb  ofience, 

.  ':&Q«.  '^dbaU  bsi  tafe^^'brougiit  or 

clarried»ior  in  which.  BU(di'>per8on 

shall  be  founcL"      '  •.  '■    '   \\ 

Notwithstandii^  tl^e  provisions, 

in  these  statutes,  that  proceedings 

'    sbsll  be  in  the  form  orto  thd  effect 

I  of  the  faaou  in  the  stibedukii  pro- 


■ '  i: 


I';. 


ceejljngs  urt  doKctive  trhieb  Glalq 

<i  <<n«fieaceaDll»Jiigh  sea*,  oinl  do 

':  .<.  not  ibew  the  &tt  which  b  xudi 

I  case*  win  give  I  he  jusiicM  juris- 

And  if  to  a  habeas  corpus  a  war-t 
rant  so  defective  be  returned,  an4 
i(4^0ot  api>par  th^^re  is  ^  con* 
Tictioii  stipplying  the  defect,  a  prir 
'  sontp  comrMKeu  wnder  su(+h  war- 
rant will  he  entitled  to  hix  HisChnrge, 
'  In  iheinaner  o^lPo-rA-w.  KB 

II,,   9pP^^pppNEJ^S.,,, 
_^  ,,See  EstAXE,  1, 

COPYHOLD. 

CiatomfoT€l^eitfSittf '"  lahSdsin. 

1.  Where  the  custom  of  a  manor  le 

that  tfie  cusWmary  tenements  are 

'  "  Md'Kithe  temntB  and  their  hdrs, 

'  ■'  iOtiihiti  when  a  tenant  died  aeiseil 

]esviiwfl)«t0raor]ty,tlie  dtlcstsistor 

should   take  in   exclusion  of  the 

other  tiauni  aqd  llmi  die  heir  of 

,,  .  jBO  ^eat  ^iBter;  frho  shquld  die  in 

the  life  tihie  orsuch  tenant,  slioiild 

take  in  exclusion  of  the  youngc* 

sisteraanrviving, tlii;  icnant,  ther^, 

if  the  Mf  oFii  teiftnt,  who  has  been 

xdmitttdand  bat  died  seised,  take 

' '  'DOSttsiion,  butdie  without  liavJng 

been  adnitted  h^  noveriliclcra  diis 

teital,  ao  as  to  Jet  in  the  custom. 

'  '  But  knch  lieir,  although  he  has 

'    ta%W|p<nike^tih,dacsnatd;etei»ff, 

unless  be  baa  been  admitted,  where 

litt  ttaHtoBMj  tenement  is  l)tld  tiat 

'  t»  Ae  tenant  uiA  bis  heirs,    hut 

dwrlngllieJoiBt  lives  of  the  tenant 

'and  tbclora,ariih'a  lennnt.right  of 

•     renemUt  binding  the  lord  to  admit 

'  ibe  eusfonx^  heir  of  a  tenant.    It 

"'  tobn Bordifisicace,  in  this  respect, 

"    '^M.'by  tlttcuMiim,  thecustomai7 

""  ttnemetits  atv  devisable.    Dot  d. 

Hamiltmv.  Ciyi.  579 

■  t.  \k  ^toXamat  tat  copyliolda,  the 

-■•:■  oouiixfllBof  tlisniaBor,conMinii]tg 


ao-tUttjlof'S  tireHdittHeM  by  the 
bqnw^e,  ftf ,  <^  sprroiier -to  the 
plaintiff  out  of  Court,  and  of  his 
adnli^aJlce^  afe^vj^e^tpe  pfhis  title 
against  tne  aneged  surrenderor. 
D<ie  A.  Qarrois.  Offajlj"    '  <     4^5 

Royal  Manor. 

S.  A  mandfnMi  t«>'B<hnit  must  not 

.be  directed  to  the  steward  only. 

Jbe'Tord  rrt'usf  b6 joiii^d:^  ;^_'    "' 

A  mandamus  fvifl  not  |ie  to  com- 
pel the  admission  o^  a'cus^omary 
'  tenant'to'atoyal  inaborJ  I     'i' ' 

'Tbe"qRen«lilli«titaiWt'Iady  of 
'the  rMal  MiKnoiK^'twtiMtlHl^ttding 

'^poweM  oVer  «nii*n ']A)tds>Ar«icon- 

l^ed    OK  the 'tiomtnitJriWiieVs  of 

'     'Htiiai'miAfiMaae.'iIb!g\\:'PovieU. 


CORI^RA,TiQj!l,„!„M 

StA  BoIIOD0H''^BdkoH»''EMIU^M  AN- 
'':VAIIUK.'2L    I-    ■-'  ■     l:''"'.:"l    ■■!■ 

See  Bamakdx.  «,  S— ti|^^+x,  1. 

,,    ))^a^pe4  jhis.,pi;flKi«x  J,fl,trus- 

...tees.  m  (;:upt  foi  :ti>^,^Mpt  of 
his  cx(|<ilitors,  ft)^  tu^a^o.^pome 
both  insolvent  andibpn^upt.-  The 

.  truateu  bpugb'.M  j*!ctj|M  in  his 
Wnie:x-tH«A^  jhiBt,  ^..^fjfeiidant 
WM  enti^  w'  «cwjiy|.fijf  .pMis. 

,   ..Paiaif.y.  jEef^ifriiftt.'.,,.-,,,!,.,!!,.-  ^OG 

i.  A  dedarMioniin  «Bae  far  :a  knali- 
oiotu  prowcutioa  iotifajaijki  one 
count  «et  out  ten  anigdm ants  of 
MEjuiy,  wbtch'wue  ^I^ed  tohave 
tMe^'probfciit^   RiaticiQMljt  and 
withoat  prabablecauae ;  at  di*  trial 
:  :  theplainliS  fadadio  proving  want 
'-  laf  prababla  cgUad'aa  toioinebf  the 
'    aeiignmSntiw    He  lobtaincd  a  ver- 
dict with   damages   oh  tbe  tenth 
sssignment.—if«A^'.  that/he   was 
■Mtondtlsd  tO'ii»amtM«iiatnewea 
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eaUed  to  gite  eridenoe  of  want  of 
probable  cause  as  to  those  nine; 
«Ad  that  the  defendant  was  not 
entitled  to  the  costs  of  witnesses 
Bubpcsnaed  by  him  to  shew  proba- 
ble cause  as  to  those  assigmnents. 
Deiissar  v.  Towme.  644 

TMiBtditm  poiipanedt  when. 

S;  Ao  order  was  made  that  the  plun- 
tiff,  who  refused  to  admit  certain 
documents,  should  pay  the  costs  of 
flroVing  them,  if  they  should  be 
proved  to  the  satisfaction  of  the 
judge  at  the  trial.  The  judge  cer- 
dfied  that  thev  had  been  so  proved. 
The  ^alntiff  was  nonsuited,  but 
0btaiiied  a  rule  nisi  for  a  new  trial. 
The  Cooit  refused  to  direct  the 
master  to  tax  the  costs  of  proving 
the  documents  before  the  rule  for 
a  new  trial  had  been  disposed  of. 
Hoe  d.  Dtwies  v.  Daviea.  141 

COVENANT. 
See  £vx]>BN0B|  5-— Landlord  and 

TeNAVT,    1 — LiMITATIOKS,    STA- 
TUTES or,  1-^Plxadino,  9. 

CRIMINAL  LAW. 

See  Amendment,  2 — Assault — 
Evidence,  10 — Habeas  Corpus — 
Indictment. 

CROWN  OFFICE. 

Mode  of  suing  out  habeas  corpus  ad 
subjiciendum.  See  Habeas  Cob- 
pus. 

CUSTOMS  AND  EXCISE. 
See  Excise — Habeas  Corpus. 

DAMAGES. 

Bight  of  action,  where  no  damage 
sustained.  See  Case  —  Agree- 
ment. 

Direction  to  jury^  real  or  nominal 
damages.    See  Agrebmbnt. 


DAMAGE  PEASANT. 

See  Distress. 

DAMNUM. 
Ifljjuria  sine  daaano.    See  Casr. 

DATE. 

Similiter  good»  without  date.  See 
Similiter. 

DEAN  AND  CHAPTER. 

The  deanery  of  Exeter  was  founded 
and  endowed  by  the  bishop  of  that 
see  in  1 225  ;  the  dean  to  be  elected 
freely  by  the  chapter  from  among 
the  prebendaries.  For  more  than 
300  years  from  the  foundation, 
the  course  pursued  at  the  election 
of  dean  was  for  the  bishop  to 
issue  his  license  to  the  chapter  to 
elect,  for  the  chapter  to  elect  and 
present  to  the  bishop,  and  for  the 
Inshop  to  confirm.  Queen  Eiiz. 
issuea  letters  recommendatory, 
on  a  vacancy  occuring  in  1559, 
and  the  person  recommended  by 
her  was  elected  by  the  chapter, 
and  all  the  formalities  of  previous 
elections  were  observed.  Charlet 
2,  and  succeeding  monarchs  down 
to  1839,  granted  the  deanery  as 
it  became  vacant  by  letters  patent 
and  as  of  full  right,  but  the  same 
formalities  were  always  observed, 
the  bishop  issuing  his  license,  the 
chapter  electing,  and  then  the  bishop 
confirming. 

In  1839  the  crown  issued  letters 
patent  granting  the  deanery,  to 
which  the  chapter  paid  no  attention. 
The  crown  aflerwards  issued  letters 
recommendatory  in  favour  of  the 
same  person  who  was  grantee  under 
the  letters  patent,  but  the  chapter 
elected  another  person. 

A  rule  for  a  mandamus  to  elect 
the  person  recommended  by  the 
crown  was  discharged,  on  the 
grounds,  that  the  crown  had  not 
the  rights  which  it  appeared  to 
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claim,  of  recommending  a  person 
whom  the  chapter  would  be  bound 
to  elect,  so  that  the  election  of  any 
other  would  be  void ;  and  that,  on 
the  other  hand,  if  the  deanery  were 
donative  in  the  crown,  it  would 
pass  by  letters  patent,  and  the  per- 
son elected  by  the  chapter  would 
be  a  mere  trespasser;  that,  if  it 
were  in  the  presentation  of  the 
crown  as  patron^  or  the  crown  had 
a  right  to  nominate  a  person  to  the 
chapter  to  be  by  them  presented 
to  the  bishop  for  institution,  the 
proper  remedy  was  quare  impedit. 
Jieg.v,  President  and  Chapter  of  St. 
Pete/s,  Exeter.  252 

DEBT. 

On  covenant.  See  Lihitatioks,  Sta- 
tutes OP,  1. 

DECLARATION, 

Borough  officer,  who  bad  negleoted  to 
make  the  declaration  under  9  Geo. 
4,  c.  17,  entitled  to  compensation 
under  5  &  6  WilL  4,  c.  76,  on  re- 
moval. 

DE  CONTUMACE  CAPIENDO. 

See  Prohibition,  2. 

DEED. 

Of  conveyance,  not  to  be  explained 
by  conditions  of  sale.     See  Evi- 

DfiNCB,  8. 

Stamp  on.    See  Stamp,  S. 

DEFAMATION. 

Criminal  information^  as  to  proof  of 
publication.    See  Evidbnox,  10. 

Privileged  Communication. 

1.  In  an  action  for  libel,  it  appeared 
that  the  plaintiff  was  churchwarden 
and  the  defendant  clergyman  of 
the  same  pariah,  and  that,  differences 
having  arisen  between  them  in  that 
relation*  tjbke  plaintiff  reqneatfd  that 


the  defendant's  future  eommuntea- 
dons  should  be  by  letter  ^  to  the 
plaintiff's  clerk.  The  defendant 
afterwards  applied,  by  letter  to  the 
clerk,  for  money  which  he  con- 
ceived to  be  due  to  himself  &om 
the  plaintiff.  The  clerk  answered 
that  the  plaintiff  denied  his  liabOity, 
and  in  reply  the  defendant  ad- 
dressed a  letter  to  the  olerkf  aaymgj 
**  lliis  attempt  to  defeaudme  ia  as 
mean  as  dishonest." 

Heldf  that  it  wasi  proper^  left 
to  the  jury  whether  the  above  Un- 
guage  was  jastified  by,  Aa  ocosnidn, 
and  that  the  communi^on  i*bs 
not  in  itself  privilegf^d  ap  ai^to 
render  proof  of  actual,  ttialioe  ne- 
cessary to  sustain  theaotion.  ..{Ftc- 
son  v.  Evang.  ,    .        ?  .896 

2.  In  case  for  libel,  the.  deotsration 
stated .  that .  the  plaintiff  nas .  a 
Roman  Catholic  priesii^nd  ddr- 
gyman  to  a  chapel  at  M.,  and 
that  defendant,  intending  to  injure 
him  in  hi^  ombe'<if^8Uch  priest 
and  cleiigyman,  (alsely  and  inali*- 
ciously  published  oonceming  &e 
plaintiff  in  his  taid  offioes  of 
clergyman  and  priest,  the  alleged 
libeL  The  ^bel  wi^  contained  in 
a  document,  wllich  the 'defendant 
read  at  a  public  meeting,  eonhrened 
to  petition  parliSkment  against  the 
usual  grant  to  the  Roman^Catholic 
college  at  Maynooth.  The  de- 
fendant introdooed  the  ^reading  of 
the  document  by  saying  that  h^^- 
would  give  a  specimen  of  whai  the 
Catholic  priests,  indoctrinated '  at 
Maynooth,  teach  the  poor  Roman 
Catholics  attending  them  in  refer- 
ence to  th^  way  of  sdvation,  how 
they  grind  them '  down  and  debase 
them  almost  as  low  as  the  beast 
that  perisheth.  He  then  read  the 
document,  which  purpdrted  to  have 
been  furnished  by  a  polieeittani' 
and  to  give  an  account  cf  a  man 
whom  the  policeman  had  seen  at 
M.  crawling  on  his  bands  and  knees- 
in  a  public  street^  and  that  the 


79^ 


I^P,|E^, 


.  ;,fonrinig  pgnwfi?,  a^  tftat  di!e,i , 


ihe  aacraraent  to  hua  ^Qtil  .be  ija^ 


.,iJ>erl'oriiiC(l  sucJi  pt'i 
_,,i,  Juilgiipentarresteil,  because, even 
.^^assimiiDg  tljat  die  libel  chained 
...fh^l  tlieplnintilT  had  rc^uBed  tlie 
.,,sa(;^aineh(  under  tlie  ci re ums lances 
j^itateO^  anJ  that  h  did  nqt  merely 
.ji^scrilie  die  ueniient's  appreben- 
„^on,,of  die  plaiiitifTs  displeasure, 
,„alil|  ill?  (IpdaratiQn  did  not  inform 
,^j|t!i^iCoj^rt  of  tlie  dulJe»of  a  Roman 
j.jfatlioue  priest  in  imposing  penance, 
,j^ani,.thp(e/brc  failed  in  sliewing 
.,|t|i^t  ijie.plijinii'frs  cbaracler  would 

RufTer  from  tlie  imputalion. 
1,^   ,  Held,  lliat  if  die  publication  liad 
.,  beeii  ,  libellous,  it  would  not  have 
.,beeo  ,jjrivileged  by  the 
iJfcarHe'y.  Siou'dl 


DBVlSHj""-'   '/'  ■■ 
'^pTAm.aevise,'''See 


WtM ,,. 

Fee  Simple,  or  Life  Estate. 
4  testatrix,  owner  in  fee,  (before  slat. 
:  ?  trill,  -i  and  I  Vfcl.  c.  3C),  de- 
,  vised  to  C.  L.  (her  eldest  son)  as 
'follows:— ".-(«  «fu{(  mlUd  t.  in 
,^^lie  parish  of  B."  for  life:  "and 
'after  his  death  I  give  and  bequeath 
-tlie  same  unto  his  son  T.  /,  free 
of  legacies  and  niorlg;iges."  There 
iWa3  a  residuary  clause  in  favour  of 
p.  /,,  who  was  appoinied  executor ; 
'//fU,  diat  f.  L.  look  an  ctioUJor 
lifebnly,  Dopd.Lemy-l'ean.GGIi 

■'■■'  ..'^'...disse'ibin^  ■ 

•'"  ■■■■'  'See  EstAfi!,  !.■ 

■;',';  ;'Vi,'^„pisTREss." 

CMa^foIudiatnilliBg  for  more  rent 
'than  due,  though  distreu  iiisum- 

cient  to  pay  the  rent  due.      See 

Case.  '  : 

Apprai^iwnf.  ;  See  ATe&jnaB,i\zvt,, 


%€aifi  ol,r^pt..  after  .4wtffflM,  jm- 
,upus)^f..,  ,&ee..^npwVf.  A«D 

^T|iNAPT,,g,  ,.,.„;,,      ,  ,,. 

Whpfh^,  t^pamiy  fo  |)e  jfifeiTCdnfier 
W^TWrftw,  ffntijpder  pqi^^fi,  in 

> .  mortgage  deed.  See  MoaTOAOE. 

Damagei^FecfM^t. 
. ,  a  partly  cauppt  be  ^uiat^  d^ywge 

.'„"  M  "''.uhotHAjiy.^'-',]. ..-. 

'  " '    See  DBAlr'*ir*\CftAFTtiii'  ' 

ECCtE»A8TK)AI>  LAW. 

See  Ohvxch  Rahe -<- CimwiHlrAK- 

DENS  —  Duji  AHD.  Chaftee  — 

^  ,Et,?ef  loF— PooB,  7— PipfjUfltppif 

';;;;;  ^,  !;:;:^fe.c5(|iENT.';.'',i,;;;, 

$ce.i(7()9MaFiprTriS41C4tl>  ■l-t4'*|rD- 
:  !UHtq  AMD  TcirAKT,:l'nT;M)>»NME 

■„n-N«rrrX«iL4[,,  S^VmmuVho- 

■„»Efc?TFj!l..„;        ..         (,,       ■■.;,....■      .,.:_ 

.Mm  Aitfe aiia'Ptbue^i idBfnl- 

h  is  ordered,  that  a  parly  entitle^'lo 
appear  lo  a  declaradon  in  eject- 
ment may  appear  and  plead  there- 
to at  any  lime  after  service  of  such 
declaration  and  before  the  end  of 
die  Tourlh  day  of  the  terin,  ,in 
which  the  lenaiit  is  required  by 
the  notice  to  appear,  in  town 
causes  ;  and  before  the  end  of  the 
fourth  day'afYer  the  term,  in  which 
the  tenant  is  req^nircd  to  appear, 
in  country  causes :  and  may  pro- 
ceed to  compel  the  plaintifT  to  re- 
ply thereto,  or  may  sign  judgment 
of  non  pros,  not  with  standing  such 
plaintiff  may  not  have  obt&iued  a 
rule  for  judgment  on  such  service 
of  declaration:  and  that  a  plaindR*, 
who  may  have  omitted  to  obtain  a 
rule  lor  judgment  within  ftic  time 
prescribed  by  the  present  rules 
and  practice  shall  be  entitled,  on 


i-^b'^^x.' 


prodlliiti^  bf 'subh'  p)6^'tW'th 
Ordtr  (JTa  j(^p«  lor  leaV^rtdibw 
up, a  rule  for  judgment  3s  of  thf 
"  ■thrie  at  irtiieli  siich  hilti'fol' jrtdi^- 
■  rAiht  *otja  have  beeJi 'obt ahirf*. 
■'■'"■'■■■■"'■  '522 

Meau  Pr(^i. 
tn  eiectttri^t  f^ ''  l^dtofd  againRt  te- 

li&i^;  the  ptainti]^  ini^  giVe 'evi< 
"ilence  oFmeine  profits,  illidei'  1 

Geo.  4,  c.  87,  E.  t,  although  he  baa 

not  given  n6iiW  (tf  iHal.     Doe  d. 

7'Apwywn  y.  Hadgton.  1 1    ...     142 

■''  '  BLBCnONJ  I  '  M 

'  iEH— VB*t*1ri 

111  AliWtortct  of  dh  act  13  fe&.  the 
Bail  of  Leicester,  by  deed,  fbuuded 
an  eleeafu^fwy  ,.Lo^pital,  and 
made  it  a  corporation  by  the  name 
of  (he  ■"  Master'  anft  BrMhrin  «f 
the  HUpitil  ofj"  &«.  By  t>rdi- 
ni^ces  w  the  Dbmlituti^it^  and 
government  of  it,  he 'fiXAd  ifhe 
number  of  the  breihieo,  #fao  von 
In  hi;  chosen  by  preference  from 
poor  persons  disabled  in  the  wars. 
'flic  appointment  of  inaster  lie 
vesied  in  his  heirs,  directing  them 
.Tibwever  to  appoini-,  if  fit,  (he  vicar 
.  of  a  rieighboiiring  church.  By 
'de^d  lie  gave  tn  ihe  master  and 
'''^jriihren  to  hold  to  thoir  ukc  and 
-'their  succes.sors  For  ever  lands  and 
"^'poisessions,  amongst  which  was 
j'thc  advowson  of  a  vicarage.  By 
several  ordinances  he  vested  the 
'  miVemment  and  control  of  the  bre- 
thren in  the  master. 

Held,  (hat  the  master  had  no 
'.'yelo  on  the  election  of  a  presentee 
to  the  vicarage  by  the  majority, 
'  ai)d  that  his  concurrence  was  not 
'.jieccssary  to  the  validity  of  an 
election  by  the  majority. 

'Ouare,  whether,  if  that  had  been 
niade  necessary  by  the  founder, 
siich  a  provision  would  not  have 
been  void  by  stat.  33  Hca.  8,  c. 


27,  ha'not'havW''bfeeA"(i')y)t^iIy 

■  ■vritik«Www;(6tiii  ih"fflfeHWi>f 

intforpOTairAiiV    "    •'''■""■''■"'•'  "'' 
A  writ '{if  ti^'andai^iJt '1stiit^"ihe 

■  6lecfibti'blf  iplreB'eTnW:"8*k'{naio- 

;riW'  of  ■^e  hteihm,-W"'4"- 

^  'm&dea  th^  Bii*i'i^'ahiy'hda''re. 
"■ftisea^'ttf'a!!pid'the''^J4ai'W'tip- 


tidWtttne'nt,'  lu  uu  »»  , — !««*,  if, 

'ifenf'as  to  6iB  W(We^'fo'4Ifi*"the 
seal,  ftrWl^  stdtea;iihWli4Wa,ae 

'  yaitMybf'trti'J'or'tW tw^yve 

'  6Kekt  nl-  wUch''it''ip  Ui^d 
had'poskivfiy  jet>m'mm'jihe 

hold  it.  ■', ■ '"''',  .      ' , '    ,  ,', 
■  '  TheretiiWi'to'DM'ih^Hyverai 

■  hlBtMmeiity"  laitirtiVHiliir  tllfe'>- 

■  tftrt*;  toikd'v'iA'pSanciimit 

the  master  had'a'Mo.'Aiid^gtiftk, 
as  a  fact,  that  the  inaster  had  al- 
ways concurred TTQi  (former    elec- 

evasive,  argumeritativtf 'and'nii'iJer- 


Hdd,  tiiat  it  w:is  not  necessarv 
to  tender  to  the  master  a  dqcd  of 
prcsentiiiGut  for  scaling,  as  (he  act 
was  of  so  simple  a  nature  .jliat 
there  could  be  no  question  about 
the  terms  of  the  deed,  aiid  the 
iitaslcr  had  refused  to  seal  ai)y 
presentnieut. 

I/cld.  tha!,  if  ihe  hod;^*  had  a 
rij^ht  to  rtvolic  the  appoiiitnieui, 
revocation  was  liiatler  of  returti, 
and  need  not  be  mgatived  by  ati- 
ticipalion  in  (he  writ. 

Held,  that,  the  presentuieiit,  being 
a  right  claiHit<lltly.BlllrBnger,  the 
decision  oi|  the  f^ioi  .WM  not  for 
the  visitor. 

Held,  finaUy,  that  th&  writ,  being 
merely  to  affix  the  seal,  might  pro- 
perly go  to  thejMUiter«IaD«.''A9.' ' 

+.-Knirfrifc-  ■■-    ■;■  --'■■■  .■^•:.  "floa 

ENTRY.'"''  "    ','."} 
iToartiaBnes:''  SeeEs*AM,'Il   h' 
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ERROR,  WRIT  OF. 

In  debt  for  several  penal  ties,  it  was 
s^eed  at  the  trial  that  the  plain- 
tiff should  recover  a  verdict  for 
one  penalty  only,  and  that  the 
others  should  be  given  up : — Held, 
that  the  tgreement  prevented  the 
,  defi^d^t  from  bringing  a  writ  of 
,'crrori  [Apothecaries'  Company  v. 
Bfurjuott.  292 

ESTATE. 
See  CoPYHQLD,  1 — Devise — Power 

Oir^  AppOlRTkEKT— P&OF&IETOES — 

.Waste. 

Cogqrc€9filPi^JDitseism'--Entiy  to0ooid 
'     ;„i    Fufes-^Waiver. 

].  Testator,  in  1804,  devised  his 
real  property  to  his  brother-in-law, 
WmSP.,  but  at  that  time  bad  no 
nteHest  in  the  land  in  question. 

In  1814  he  purcklsed  the  land, 

on  whieh  occasion  the  residue  of 

an  ootataoMliDg  term  of  600  years, 

•ortated  in  1793,  was  assigned  to 

fflM4  P^  in  trust  for  the  tesutor, 

-•■  to  attend,  the  inheritance.     The 

testator  died  in  18S0,  when  the  fee 

iimple  descended,  as  to  one  moiety, 

•  tb  the  testator's  four  nieces,  and, 

-■  as  to  the  other,  to  his  sister^  the 
wife  of  fVm.  P. 

Wm.  P*  and  his  wife  shortly 
afterwards  entered  into  possession 
of  the  whole  of  ihe  premises,  and 
received  the  rents,  without  ac- 
counting to  the  co-parceners;  and 
in  18^3  Wm,  P,  and  his  wife  exe- 
cuted a  feoffment,  with  livery  of 
seisin,  and  afterwards  a  fine  sur 
cognisance  de  droit  come  ceo  was 
levied  xoith  proclamationy  in  which  the 
feoffee  was  plaintiff  and  the  feof- 
fors defendants.  At  the  time  of 
the  testator's  death  and  of  the  fine, 
his  nieces  were  under  coverture. 
Wm.  P.  died  in  1828,  having  con- 
tinued in  sole  possession.  By  his 
will  he  devised  to  the  defendant, 
but  made  no  mention  therein  of 
the  term.    The  defendant  enteredi 


and  contincred  in  possession  to  the 
time  of  the  ejectment  brought 
against  him  in  1838.  In  1837  the 
wife  of  Wm.  P.  died,  and  in  the 
same  year  administration  de  bonis 
non  of  Wm.  P.  was  granted  to 
Sam,  B.t  the  husband  of  one  of 
the  coparceners. 

In  1886  one  of  tbe  coparceners 
died,  leaving  her  husband  her  sur- 
viving, and  m  1837  the  hosband 
of  another  coparcener  died. 

The  declarlktion  in  ejectment 
contained  a  count  on  a  joint  de- 
mise by  the  widow  coparcener,  the 
husband  of  the  coparcener  de- 
ceased, and  the  oth^r  two  copar- 
ceners and  their  husbands;  and 
also  a  connt  on  a  demise  by  Sam, 
B,f  the  administrator  de  bonis  non 
o{lVm.P. 

Just  before  ejectment  brought, 
Sam.  B,  made  an  actual  entry  on 
the  premises,  demanding  tbem  on 
behalf  of  himself  and  the  other 
lessors  of  the  plaintiff  in  the  first 
count,  and  stating  that  he  entered 
to  avoid  all  fines. 

Held,  that  by  the  feoffment  and 
fme  with  proclamation  there  had 
been  an  absolute  disseisin  of  the 
coparceners,  and  not  a  disseisin  at 
election,  and  that  an  entry  within 
five  years  was  necessary  to  avoid 
the  fine. 

That  the  entry  was  too  late  as 
to  the  two  hosbands,  and  being 
too  late  as  to  them,  was  too  late  as 
to  their  wives,  tbe  coparceners 
also,  dttrinff  coverture,  although 
they  would  have  five  years  to  enter 
after  discoverture. 

That,  the  joint  demise  being 
therefore  bad  as  to  the  husbands, 
it  could  not  be  supported  as  to  the 
other  parties. 

That  the  fine  and  feoffment  of 
the  termor  bad  caused  a  forfeiture 
of  the  term,  and  entitled  the  free- 
holder to  enter  within  five  years. 

That  tbe  freeholder  mi^t^how- 
ever,  waive  the  fiirfinture^aod  enter 


INDEX. 


761 


within  five  years  aAer  the  expira- 
tion of  the  term. 

That,  as  the  freeholder  might 
waive  the  forfeiture  of  the  terra, 
he  might  treat  it  as  still  subsisting 
for  another  purpose,  and  acquire 
it  for  his  own  benefit* 

That  therefore  Sanu  B.^  who 
had  acquired  the  terra  as  adminis- 
trator de  bonis  non  of  the  termor, 
might  set  it  up  for  his  own  benefit, 
and  that  the  count  on  his  single 
demise  was  good. 

That,  though  the  lessors  of  the 
plaintiff  were  beneficially  entitled 
to  a  moiety  only  of  the  land,  the 
verdict  must,  in  point  of  form,  be 
entered  for  the  whole,  as  the  term 
could  not  be  divided.  Doe  d. 
BUghe  V.  Pett.  278 

Power  of  Appointment — Rule  in 
SheUejfs  Case. 

2*  Admitted  that  an  appointment  in 
j&vour  of  children,  wiin  remainder 
to  grandchildren,  under  a  power 
to  appoint  to  children,  is  void  for 
the  excess  only. 

Under  the  same  instrument  an 
estate  for  life  was  given  to  D.  ST., 
remainder  to  K.  T,  for  life,  re- 
mainder to  D.  T.  and  the  heirs  of 
his  body. 

Queerer  whether  the  rule  in  Shel- 
ley's case  applies  to  such  a  case, 
the  remainder  not  being  to  the 
heirs  of  the  body  of  the  tenant  for 
life,  but  to  him  and  such  heirs. 

Held^  that  at  all  events  Z).  T. 
has  no  power  to  bar  the  interme- 
diate estate  for  life  to  £•  T,  Doe 
d.  Nicholson  v.  Welford.  77 

EVIDENCE. 

Under  particular  issues.  See  Plead- 
iMO,  2,  3,  4. 

Process  to  compel  Attendance  of 
Witness  at  the  Assizes. 

1.  A  magistrate  has  no  right  to  issue 
a  warrant  for  the  apprehension  of 
a  person  to  attend  to  Jmd  bail  for 


his  appearance  as  a  witness  at  the 
assizes,  although  it  is  sworn  that 
the  witness  is  material  and  has  re- 
fhsed  to  obey  a  summons,  which 
had  previously  issued,  to  give  evi- 
dence before  the  magistrate. 

Qucere^  whether  a  mi^strate  can, 
after  a  summons  to  give  evidence 
before  him  has  been  disobeyed^ 
issue  a  warrant  to  compel  the  wit- 
ness's attendance.    Evans  v.  Rees, 

32 
Incompetency  of  Witness* 

2.  Trespass  q.  c.  f.,  anct  JEor  /aking 
plaintifTs  goods. 

Plea :  that  W.  was  tenant  or  the 
premises  to  the  defendants,  at  a 
rent  of  10/.,  and  that  they  dis- 
trained, &c« 

Replication :  Non  tenntft* 

The  plaintiffs  case  at  the  ttial 
was,  that  W.  was  owner  in  fee  »d 
had  let  to  him  at  a  rent  of  2/. 

Held,  that  W,  was  not  compe- 
tent to  prove  this  casa,  beeaose  he 
would  be  liable  over  to  the  plain- 
tifiP  if  he  lost  the  verdict,  and  that 
the  ground  of  incompetency  was 
an  interest  in  the  reselt^  end  «ot 
merely  in  the  verdict  as  an  ^tru- 
ment  of  evidence.  Wedgemod  v. 
Hartley.  S4i 


.}  i 


Efect  of  Non-compliance  wM 
Isotice  to  pnduce. 

3.  Where  a  party  served  with  tootice 
to  produce,  refuses  to  prodoce  the 
document  when  called  ibir  at  the 
trial,  and  secondary  evidence  has 
been  given  of  its  contents,  he  can- 
not afterwards  produce  the  docu- 
ment as  his  own  evidence.  Doe  d. 
Thompson  v.  Hodgson,  142 

Proof  of  Eiecution  of  Instrument 
produced  by  opposite  Party. 

4.  In  an  action  of  assumpsit  the  de- 
fence was,  that  the  pLuntiflTs  teata- 
torand  the  defendant  were  partners, 
and  that  the  subject-matter  of  the 
action  was  a  partnership  aocoimt. 


To  prove  the  partnership  the  de- 
fendant called  for  the  production 
of  an  agreement,  purporting  to  be 
made  by  a  third  person,  K.,  with 
the  plaintiS'a  teBCsior  and  defend- 
ant as  B  lirm,  tn  do  certain  work 
for  them  ; — Heid,  that  on  the  pro- 
duction of  it  by  the  plaintifT  the 
defendant  was  not  entitled  to  read 
it  without  proof  of  its  execution. 
Cmnt  7.  Bayntun,  544 

Adnuinoit  bg  one  Executor,  hmifar 
Uidiiig  on  Co-Executor. 
5.  A  declaration  in  covenant,  against 
executors  for  a  breach  of  covenant 
for  ^uiet  enjoyment  of  an  estate 
for  hfe  againtit  all  having  lawful 
title  from  the  testator,  alleged  that 
the  defendants  having  lawful  title 
entered.  The  plea  traversed  that 
the  covenant  of  testator  was  broken 
during  the  continuance  of  the  aaid 
teita :— Held,  that,  ahhough  the 
plea  was  demurrable  for  making 
such  a  general  traverse,  yet,  as  the 
declaration  was  also  bad,  for  not 
allt^ng  that  the  defendant  entered, 
havinjg  lawful  title  from  the  testa- 
tor, it  must  be  taken  that  the 
Elaintiff  had  alleged  a  sufficient 
reach  in  Iiis  declaration,  and  that 
the  averment  of  lawful  title  meant 
mesne  title  derived  from  the  testa- 
tor, and,  that  this  being  so,  the 
plea  put  the  title  in  issue. 

To  shew  the  lawful  title  of  the 
defendants,  the  plaintiff  proved 
that  they  had  taken  possession  of 
the  estate,  and  also  proved  admis- 
sions by  one  of  ihcm^  that  they 
held  it  under  a  deed  of  gift  from 
tlie  testator  prior  to  the  covenant 
declared  upon: — Held,  that, as  the 
allegation  that  the  defendants 
having  lawful  title  entered  was  not 
divisible,  plaintiff  was  bound  to 
prove  a  joint  title  in  the  defend- 
ants, and  that  the  admission  by 
one,  as  to  their  holding  over  under 
the  deed  of  gift,  was  not  evidence 
against  the   other -.—Held,  also,  : 


that,  although  the  a 
made  hy  one  of  two  co-executoTs, 
it  was  not  made  by  him  qui  ex- 
ecutor, and  therefore  did  not  admit 
a  breach  of  covenant  by  the  testa- 
tor. 

QibFre,  whether,  if  the  admisaioa 
of  tlie  deed  of  gift  had  been  made 
by  a  sole  de^ndant,  tliis  would 
have  diipeDsed  witli  further  proof 
of  the  deed.     Fox  v.  iralert.        1 

AdmiuiM  by  Pm/ment  into  Ctmrt. 

G.  Payment  of  motiey  into  Court  to 
indebitatus  counts  is  not  an  admis- 
sion of  any  liability  ultra  the  sum 
paid  in,  however  special  the  par- 
ticulars of  demand  may  be.  Slea- 
vetuon  V.  The  Mayor,  ^c.  of  Brr> 
wkk.  546 

Pand  Evidence  to  exfUutt  Deoite. 

7*  Devise  to  /.  A.  the  gnDdson  of  my 
brother  in  fee,  cha^^  with  100/. 
to  each  and  every  of  the  brotben 
and  sistersof  J.  ^. 

After  it  had  been  shewn  that  the 
brother  of  the  testatrix,  bad  two 
grandsons  named  J.  A.,  the  one 
with  several  brothers  and  sisters, 
and  tlie  other  with  only  two  bro- 
thers and  one  sister — Held,  that 
evidence  was  admissible  of  a  de- 
claration by  the  testatrix,  some 
months  after  making  her  will,  that 
she  had  devised  the  property  in 
question  to  the  J.  A.  who  had  only 
two  brothers  and  one  sister.  Doe 
d.  Allen  V.  AUt«.  320 

And  see  pott,  9. 

To  explain  Deed. 
8.  Where  a  deed  pur]>orted  to  convey 
a  messuage  with  the  appurtenances, 
purchased  at  an  auction,  it  was 
field  that  neither  the  conditions  of 
sale  at  the  auction,  signed  by  the 
purchaser,  nor  bis  own  declara- 
tions as  to  the  extent  of  his  put- 
chase,  were  admissible  in  evidence, 
to  shew  that  a  garden  which  had 
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been  usually  enjoyed  with  the  mes- 
suages was  expressly  excepted 
from  the  sale.  Doc  d.  Norton  and 
IVIieekr  v.  Web$tcr.  270 

Custody  of  ancient  Documents, 

9.  On  a  devise  to  M,  B.,  widow,  for 
life,  and  her  three  daughters,  Mari/t 
Elizabeth  and  Ann,  in  fee,  an  ille- 
gitimate daughter,  named  Elizabeth, 
claimed  as  being  the  only  Elizabeth 
answering  the  description  at  the 
time  of  tne  will  being  made,  a  le- 
gitimate daughter  Elizabeth  having 
been  dead  six  years  previously : — 
Held,  that  parol  evidence  was  ad- 
missible to  shew  that  the  testator 
intended  his  legitimate  daughter  as 
devisee,  and  that  he  did  not  know 
of  her  death. 

Letters  more  than  thirty  years* 
old,  produced  from  the  proper 
custody,  prove  themselves. 

The  defendant  produced  letters 
thirty  years'  old,  purporting  to  be 
addressed  to  her  mother,  and 
proved  that  she  was  living  with 
her  mother  at  the  time  of  her 
death,  when  her  papers  and  keys 
were  given  up  to  her : — Held,  that 
the  custody  was  proper.  Doe  d. 
Thofnas  y,Beynon»  \d^ 

Evidence  on  which  Rule  to  be  drawn 
up  for  Criminal  Information  against 
Publisher  of  Newspaper, 

10.  A  rule  for  a  criminal  information 
against  the  publishers  of  a  newspa- 
per libel  must  be  drawn  up  on 
reading  the  newspaper,  and  the 
newspaper  must  be  filed;  other- 
wise the  Court  will  discharge  such 
a  rule,  although  properly  granted 
on  production  of  a  certified  copy 
from  the  stamp  office,  under  6  & 
7  IVUL  4,  c.  76,  s.  8,  of  a  declara- 
tion by  the  defendant  that  he  is 
publisher  of  a  newspaper  therein 
described,  and  on  production  of  a 
newspaper  corresponding  to  it, 
which  contains  the  libel.  Krg.  v. 
Woohner  and  another.  1 87 

VOL,  IV. 


Evidenceof  account  stated.  See  Ac- 
count STATED. 

Of  act  of  bankruptcy.  See  Bank- 
ruptcy. 

Of  notice  of  dishonour.  See  Bill  of 
Exchange,  3. 

Of  surrender  of  copyhold.  See  Co- 
pyhold, 2. 

When  evidence  may  be  given  of  mesne 
proBts.     See  Ejectment. 

Of  acceptance  of  goods.  See  Frauds, 
Statute  op. 

Of  acknowledgment  of  part  payment. 
See  Limitations,  Statutes  of^  2. 

EXCESS. 

In  execution  of  power  of  appoint- 
ment.   See  Estate,  2, 

EXCISE. 

Where  it  appeared,  on  the  face  of  a 
conviction  for  an  offence  against 
the  excise  laws,  that  the  plaintiff 
had  been  summoned  on  the  SOtb 
September  to  appear  before  the 
defendant  on  the  30th  September ; 
and,  the  plaintiff  not  appearing  on 
that  day,  that  the  defendant  pro- 
ceeded to  hear  evidence,  and  con- 
victed him  in  a  penalty  of  51.,  the 
Court  held  the  conviction  to  be 
null  and  void,  and  the  defendant 
liable  in  trespass  for  issuing  a  dis- 
tress warrant,  as  the  excise  act  (4 
&  5  JVill.  4,  c.  51,  s.  19)  requires 
that  *'  ten  days  notice  at  least" 
shall  be  civen  to  the  party  to  ap- 
pear, and  the  rule  is  inflexible  to 
construe  such  limitation  of  time  as 
ten  clear  days.     Mitchell  v.  Foster. 

150 

EXECUTION. 

Sec  Arbitration,  1 — Attorney — 
Banking  Company  —  Process — 
Testatum  Writ. 

An  execution  by  writ  I  of  fi.  fa., 
founded  on  a  judgment  upon  a 
warrant  of  attorney,  may  be  ap-* 
portioned  so  as  to  entitle  the  plain- 
tiff to  the  proceeds  of  any  money 
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actually  in  the  hands  of  the  sheriff, 
though  before  the  writ  be  com- 
pletely satisfied  a  vesting  order 
under  the  Insolvent  Act  is  made, 
which  prevents  any  further  execu- 
tion of  the  writ  in  favour  of  such 
judgment  creditor^  under  the  stat. 
X  &2  Vict.c.  110,  s.  61. 

In  such  a  case  the  plaintiff  be- 
comes entitled  to  money  seized  by 
the  sheriff  in  specie,  as  much  as 
if  it  were  money  realized  for  goods 
seised  and  sold  under  the  writ. 
Squire  v.  Huetson.  633 

EXECUTION  OF  POWER  OF 
APPOINTMENT. 

See  EsTATEi  2 — Power  of  Appoint- 
ment. 

EXECUTOR. 

See  Bona  Notabilia. 

As  to  admission  by  co-executor.  See 

EviDEMCEi  5, 

FALSE  RETURN. 

Where,  after  a  return,  to  a  fi.  fa.,  that 
part  only  of  a  debt  has  been  levied, 
and  that  the  debtor  has  not  goods 
whereon  the  whole  can  be  levied, 
the  creditor  accepts  that  part  on 
account,  he  does  not  thereby  waive 
his  right  of  action  for  a  false  re- 
turn.   Holmes  y.  Clifton,  \\2 

FEE. 

Fee  or  estate  for  life.     See  Devise; 
Whether  "proprietor*'  in  local  act 

means  owner  in  fee  simple.     See 

Proprietors. 

FEOFFMENT. 

Disseisin  by.    See  Estate,  1. 

FI.  FA. 

See  Execution — False  Return — 
Testatum  Writ. 


FINES. 
Entry  to  avoid.     See  Estate,  1. 

FISHING. 
See  Oyster  Spat. 

FOREIGN  LAW. 
See  Bill  of  Excuanoe,  4. 

FORFEITURE. 

See  Estate,  1. 

«'  FORTHWITH." 

When  certificate  by  justices  that  a 
charge  of  assault  has  been  dis- 
missed, is  not  given  *'  forthwith." 
See  Assault. 

FRAUDS,  STATUTE  OF. 

Acceptance  of  Goods  sold. 

Where  one  person  being  in  posses- 
sion of  goods  belonging  to  another 
agrees  by  parol  to  become  the  pur- 
chaser of  them,  his  subsequent  acts 
may  amount  to  proof  of  an  accept- 
ance, so  as  to  satisfy  the  Statute  of 
Frauds. 

The  plaintiff  was  the  owner  of 
some  goods  lying  in  bond,  and  en- 
tered in  the  name  of  the  defendant, 
a  custom-house  agent.  The  plain- 
tiff, being  indebted  to  the  defend- 
ant, gave  him  a  written  authority 
to  sell  the  goods,  and  pay  himself 
out  of  the  proceeds.  The  defend- 
ant, not  having  sold  them,  subse- 
quently agreed  by  parol  to  pur- 
chase them,  and  he  then  sold  them, 
and  credited  the  plaintiff  with  thejr 
value: — Held,  that  this  was  evi- 
dence of  an  acceptance  of  the  goods 
by  defendant.    Edan  v.  Du^ld, 

656 

W,f  as  agent  for  the  defendant,  bad 
occasionally  employed  B,  to  pur- 
chase wools,  which  purchases  bad 
been  ratified  by  defendant.  In 
June,  1839,  defendant  wrote  toB. 
to  say  he  would  hare  nothing  to 


INDEX. 


765 


do  with  any  purchases  made  by 
him.  This  letter,  it  appeared,  had 
been  communicated  to  the  plaintiff, 
but  at  what  time  was  lefl  uncer- 
tain. In  July,  B,  bought  wools  of 
plaintiff,  then  lying  at  his  premises, 
and  they  were  sent  to  a  warehouse 
of  another  person,  where  they  were 
weighed  and  packed  by  B.  (toge- 
ther with  other  wools)  in  sheets, 
which  defendant  was  in  the  habit 
of  sendmg  there  for  the  purpose  of 
packing  such  wools.  The  wools 
m  question  were  not  paid  for,  and 
it  was  the  course  of^  dealing  that 
wools  were  not  to  be  removed  from 
such  warehouse  till  payment.  In 
Enaction  to  recover  the  price  of 
the  wools, 

Heldf  1.  That  there  was  suffi- 
cient evidence  to  warrant  the  jury 
in  finding  that  B,  was  the  defend- 
ant's agent  for  the  purchase,  and 
that  the  plaintiff  had  not  had  notice 
of  the  countermand  of  his  autho- 
rity, %.  That  there  was  a  sufficient 
acceptance  of  the  wool  on  behalf 
of  the  defendant  within  the  Statute 
of  Frauds.  Dodsley  v.  Varley.   448 

FRAUDULENT  ALIENATION. 

A  bond  is  not  "  goods"  or  "  chattels" 
within  13  EUz.  c.  5,  as  to  fraudu- 
lent alienation.    Sims  v.  Thomas. 

233 

FRAUDULENT  REMOVAL. 

See  Pleading,  5. 

FRENCH  LAW. 
See  Bill  of  Exchange,  4. 

GARDEN. 

Passes  under  word  "  appurtenances." 
See  Evidence,  8. 

GOOD  FAITH. 

Writ  of  error  brought  in  violation 
of.    See  Error,  Writ  of. 


GOODS  AND  CHATTELS. 

Whether  bond  is.  See  Fraudulent 
Alienation — Goods,  Wares  and 
Merchandise. 

GOODS,  WARES  AND  MER- 
CHANDISE. 

Under  an  act  for  making  navigable 
the  river  Ouse,  a  toll  of  4d.  was 
imposed  on  every  ton  of  coals,  cin- 
ders, lime  and  limestone,  stone, 
gravel  and  manure,  carried  on  the 
river ;  and  for  every  ton  of  butter 
or  other  goods,  wares  and  mer- 
chandise and  commodities,  a  toll  of 
9(2. : — Held,  that  blocks  of  stone, 
cut  to  a  certain  size  and  shape,  for 
railway  sleepers,  were  not  subject 
to  the  higher  toU.     Fisher  v.  £ee. 

447 

GUARANTEE. 

Declaration  in  assumpsit  stated  that 
defendant  made  the  promise  de- 
clared upon  in  consideration  that 
plaintiffs,  at  his  request,  would  give 
up  to  him  a  certain  guarantee  by 
him  to  pay  10,000/.  for  Messrs.  L., 
then  held  by  plaintiffs.  Averment, 
that  plaintiffs  did  give  up  the  gua- 
rantee, and  that  defendant  did  not 
perform  his  promise.  Plea,  that 
the  guarantee  so  given  up  was  a 
promise  to  answer  for  the  debt  of 
another ;  that  there  was  no  memo- 
randum thereof  wherein  any  suffi- 
cient consideration  was  stated ;  that 
the  guarantee  was  in  the  following 
form : — "  Messrs.  H.  (the  plain- 
tiffs)—  In  consideration  of  your 
being  in  advance  to  L.  in  the  sum  of 
10,000/.  for  the  purchase  of  cotton, 
I  do  hereby  give  you  my  suarantee 
for  that  amount  on  their  behalf. 

/.  Br 

Held,  1,  That  the  words  "  being 
in  advance"  did  not  necessarily 
imply  a  past  advance,  and  that,  as 
the  guarantee  might  be  construed 
to  relate  to  prospective  advances, 
the  giving  it  up  was  a  good  con- 
sideration. 
3d2 


^'.  That,  tvtii  if  iIiL-  [Tuarantee 
(lid  rutate  to  juiitt  advances,  ko  as 
to  be  worthies!!  asa  pccuoiary  coii- 
■iduration,  yet  llic  mere  giving  up 
of  tliti  jnstrumvDt  iva«  a  good  legal 
coDitideration  ;  Maule  J.  dubitante, 
whether  the  pleadings  shewed  that 
the  instrument  itxtlf  had  been  given 
up,  or  whether  tlicy  shewed  only 
tliat  the  contract  supposed  to  be 
contained  therein  had  been  given 
up.    Sn»Jt»  V.  Hmgk.  288 


HABEAS  CORPUS. 
See  1'bace,  Articles  of  the. 
K  writ  of  habeas  corpus  ad  subjici- 
endum. Sic.  granted  by  a  judge  of 
the  Queen's  Bench,  must  issue  from 
the  crown  side  of  the  Court,  when 
the  prisoner  is  in  custody  for  a  cri- 
minal matter. 

Where  a  prisoner  committed  to 
custody  for  a  criminal  offence  sue<l 
out  a  writ  of  habeas  corpus  from 
the  plea  side  of  this  Court,  and 
obtained  his  discharge  on  the 
ground  that  the  warrant  of  com- 
mitment was  defective  ;  —  H<ld, 
that  the  solicitor  for  the  crown, 
who  liad  opposed  his  discharge 
without  then  objecting  that  the 
writ  had  irregularly  issued,  bad 
thereby  waived  the  objection,  and 
that  he  could  not  afterwards  set 
aside  the  writ  for  irregularity. 
By3&4;fTfl.+,  c.53,  s.  48.  a 

eerson  found  on  board  a  vessel  lia- 
Ic  Co  forfeiture  is  to  forfeit  100/. 
By  4  &  5  WUl.  4,  c.  13,  s.  2,  im- 
prisonment for  six  or  nine  months, 
with  hard  labour,  on  "  conviction" 
is  substituted  for  the  former  pecu- 
niary penalty  ; — Held,  that  a  party 
imprisoned  under  this  act  was  in 
cuiitody  for  a  "  criminal  matter" 
within  the  meaning  of  56  Geo.  S, 
c.  100;  and  that  a  habeaa  corpus 
ad  sub)icienduin,  obtained  on  his 
behalf  from  a  judge  of  the  Qi 


Bench,  should  issue  frou)  tlic  c 
office.     In  re  Emton. 
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HIGHWAY. 

Repair.     See  Mandamus,  1. 

1.  Justices  sued  foractiog  in  execution 
of  their  office  are  entitled  to  the 
following  protection  by  24  Geo.  2, 
c.  4*.  and  21  Jac.  l,c.  12.  1.  A 
month's  notice  of  action,  slating 
the  cause  of  action.  2.  Limitation 
of  action  to  six  months:  and  3. 
Double  costs,  if  the  action  fails. 
Justices  and  others  acting  under 
the  Highway  Act,  5  8;  6  IViU.  4, 
c.  50,   s.  109,  are  entitled  to— 

1.  Twenly-onedaj/i  notice  of  actioD. 

2.  Limitation  of  action  to  three 
months.  3.  Costs  as  between  at- 
torney and  client  :~Hdd,  that  this 
clause,  giving  twenty-one  days' no- 
tice of  action,  did  not  repeal  the 
clause  in  the  previous  statute,  enti- 
tling justices  to  one  month's  notice. 
Riss.Bortan.  182 

a.  Under  55  Geo.  3,  c.  68,  s.  2,  which 
enacts,  that  when  it  shall  appear, 
upon  the  view  of  any  two  or  more 
justices,  that  a  highway  is  unne- 
ccBsary,  they  may  make  an  order 
to  stop  it  up,  an  order  stating, 
"  We,  A.  and  6.  &c.,  having  viewed 
&c.,  and  it  appearing  unto  us  that 
such  highway  is  unnecessary," 
docs  not  shew  that  they  acted  upoa 
their  view,  and  Is  therefore  insuffi- 
cient.    Reg.  V,  Jonn.  520 

ILLEGALITY. 

Sec  Spirituovs  Liquou). 

INADVERTENCE. 

What  is  cured  as  an  inadvertence  in 
a  sale  of  land  for  redemption  of 
land-tax.     See  Land-Tax. 

INDICTMENT. 

Indictment  fur  assault.  See  As- 
sault, 

An  indictment  for  perjury  alleged 
that  a  ]tetition  was  presented  to 
the  House  of  Commons  against 
the  return  of  B.  on  the  ground  of 
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bribery ;  that  shortly  before  his 
election,  to  wit,  on  the  6th  July, 
B,  and  C.  went  to  the  house  of 
defendant  to  solicit  his  vote,  that 
at  the  trial  of  the  petition  it  was 
a  material  question  whether  at  the 
said  time  when  B.  and  C.  went  to 
defendant's  house  a  certain  act  of 
bribery  took  place ;  that  defend- 
ant was  a  witness  sworn  to  speak 
tlie  truth  of  and  concerning  the 
said  premises,  and  that  she  de- 
posed, touching  the  said  election 
and  the  matter  of  the  petition, 
that,  shortly  before  B.*s  election, 
B.  and  C.  came  on  a  canvassing 
visit  to  defendant's  house,  and  that 
the  act  of  bribery  then  took  place, 
(innuendo)  thereby  meaning  that 
at  the  said  time  when  B.  and  C. 
went  to  defendant's  house  as  afore- 
said  the  act  of  bribery  was  com- 
mitted. 

Held,  on  motion  in  arrest  of  judg- 
ment, 1st,  that  the  allegation  that  de- 
fendant deposed  "  touching  the  said 
election,"  &c.  sufficiently  pointed  to 
the  matter,  whereupon  the  defend- 
ant was  sworn  as  a  witness.  2nd. 
That  the  innuendo  did  not  intro- 
duce new  matter,  as  from  the  in- 
troductory averment  it  appeared 
there  was  a  canvassing  visit  on  the 
6th  July,  and  the  deposition  of  the 
defendant  was  shewn  to  refer  to 
that  particular  time  and  no  other. 
Reg.  V.  Virrier,  161 


INFANT. 

Action  by,  where  he  has  contributed 
to  the  injury  complained  of.  See 
Negligence. 


INJURIA. 

Sine  damno.     See  Case. 


INNUENDO. 

See  Indictment. 


INSOLVENT. 

Security  for  costs  from  insolvent. 
See  Costs. 

Vesting  order,  before  fi.  fa.  against 
insolvent  is  satisfied.  See  Execu- 
tion. 

1.  Where  a  party,  after  assigning  an 
annuity  bond  to  trustees  for  his 
wife  and  children,  and  in  the  event 
of  the  children  dyins  without  is- 
sue, in  trust  for  himself,  his  execu- 
tors &c.,  became  insolvent: — Held, 
the  contingency  in  favour  of  the 
insolvent  not  having  happened, 
that  his  assignee,  under  1  Ueo.  4, 
c.  119,  had  no  beneficial  interest 
in  the  bond,  nor,  consequently,  any 
right  of  action  on  it.  Sims  v. 
Thomas.  233 

%,  The  defendant,  in  a  mortgage  to 
the  plaintiff,  covenanted  to  insure 
his  life,  and  to  pay  the  annual  pre- 
miums on  the  policy,  and  in  case 
of  default  that  he  would  repay 
such  sums  as  should  be  paid  by 
the  plaintiff  by  way  of  premiums. 
The  defendant  insured  his  life,  and 
was  afterwards  discharged  under 
the  Insolvent  Act : — Hdd,  that  the 
defendant  was  still  liable,  on  the 
covenant,  for  premiums  paid  by 
the  plaintiff  afler  defendant's  dis- 
charge.    Bennett  v.  Burton,  .   3\3 

3.  An  insolvent  having  been  commit- 
ted to  prison  on  the  15th  July, 
1837,  for  a  debt  under  20/.,  was 
discharged  from  custody  by  the 
Court  on  the  2nd  Nov.  1838  (the 
first  day  of  Michaelmas  term).  On 
the  1st  Oct.  1838,  the  Imprison- 
ment for  Debt  Act  (1  &  2  Vict. 
c.  110)  had  come  into  operation, 
and  on  the  23rd  Oct.  a  creditor 
petitioned  the  Insolvent  Court  for 
a  vesting  order  under  the  provisions 
of  that  act ;  on  the  26th  that  Court 
made  an  order,  vesting  the  insolv- 
ent's estate  in  a  provisional  as- 
signee ;  and  on  the  24th  Nov.  (after 
the  insolvent's  discharge)  a  second 
order  was  made,  vesting  the  estate 
in  the  petitioning  creditor : — Held, 
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that  notwithstanding  the  discharge 
of  the  insolvent,  his  estate  bad  be- 
come vested  in  his  assignee.  Kitch- 
ine  V.  Croft.  330 

4.  Where  an  order  has  been  made 
by  the  Insolvent  Court  under  the 
S7ih  sect,  of  the  Imprisonment  for 
Debt  Act  (1  &  2  VicL  c.llO),  vest- 
ing the  insolvent's  estate  in  the 
provisional  assignee,  the  detaining 
creditor  is  not  bound  to  accept  the 
amount  of  debt  and  costs  tendered 
on  behalf  of  the  insolvent,  where 
it  does  not  distinctly  appear  that 
the  money  tendered  is  no  part  of 
the  insolvent's  estate;  and  the 
Court  will  not  order  the  insolvent's 
discharge  on  affidavit  of  such  ten- 
der and  refusal.  Druryy,  Hounds- 

Jidd.  38G 

5.  A  warrant  of  attorney  had  been 
given  by  an  insolvent  debtor  to 
the  provisional  assignee,  pursuant 
to  the  Stat.  7  Geo.  4,  c.  57,  s.  57. 
After  the  death  of  the  insolvent, 
bv  order  of  the  Insolvent  Debtors' 
Court,  judgment  was  signed  upon 
it.  The  Court  set  it  aside  as  irre- 
gular. 

The  Court  afterwards  refused  a 
rule  to  enter  up  judgment  nunc 
pro  tunc  as  of  a  period  anterior  to 
the  death  of  the  insolvent.  Harden 
V.  Forsyth.  547 

INSPECTION  OF  DOCU- 
MENTS. 

A  railway  act  contained  several 
clauses  relating  to  inspection  of 
the  books.  In  an  action  for  calls, 
the  defendant  applied  for  an  in- 
spection, to  enable  him  to  plead, 
which  inspection  was  not  directed 
to  be  given  by  either  of  the  clauses. 
The  Court  refused  to  compel  the 
Company  to  permit  the  inspection 
required.  Birmingham^  Bristol  and 
Thames  Junction  Railvmy  v.  White. 

649 

I.  O.  U. 

See  Account  stated. 


IRELAND. 

See  Bona  Notabilia — Pook,  10. 

IRREGULARITY. 
See  Prohibition,  1 — Habeas  Cor« 


PUS. 


JOINT  TENANTS. 


Admission  by  one  joint  tenant.  See 
Evidence,  5. 

JUDGE. 

See  Amendment — Restitution. 

JUDGMENT. 

Judgment,  where  facts  found  specially 
under  8  &  4  WiU.  4,  c.  42.  See 
Amendment,  1. 

Rule  of  Court  having  the  effect  of  a 
judgmentj  under  1  &  2  Vict.  c.llO. 
See  Arbitration,  1 — Attorney. 

Arrest  of  judgment.  See  Defama- 
tion, 2 — Landlord  and  Tenant, 
2. 

Nunc  pro  tunc. 

The  power  of  the  Court  to  enter  up 
judgment  nunc  pro  tunc  does  not 
depend  in  any  way  upon  17  Car.  2, 
c.  8,  but  exists  at  common  law,  and 
may  be  exercised  although  the 
death  of  a  party  take  place  before 
the  term  ensuing  the  verdict,  and 
although  also  more  than  two  terms 
intervene  between  verdict  and  judg- 
ment, if  the  delay  be  not  that  of 
the  party  seeking  to  enter  up  judg- 
ment. 

The  defendant,  who  had  obtained 
a  verdict  at  the  spring  assizes,  died 
before  the  first  day  of  Easter  term. 
In  that  term  the  plaintiff  moved  for 
a  new  trial,  and  the  rule  was  re- 
fused on  the  last  day  of  the  term. 
The  trial  of  the  cause  had  lasted 
four  days,  and  the  costs  were  so 
heavy  that  the  taxation  was  not 
complete,  nor  was  judgment  signed, 
until  after  Trinity  term.  In  Mi- 
chaelmas term  following  notice  was 
given  of  the  allowance  of  a  writ  of 
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error,  on  tlie  ground  that  judgment 
had  not  been  signed  within  two 
terms  after  verdict.  In  Hilary 
term  application  was  made  for 
judgment  nunc  pro  tunc,  and  was 
granted,  the  Court  considering  the 
defendant's  representatives  free 
from  laches.  Evans  v.  Rees,  36 
And  see  Insolvent,  5. 

JUDICIAL  NOTICE. 

Of  meaning  of  words  "kingdom  of 
Ireland."    See  Bona  Notabilia. 

JURAT. 

See  Peace,  Articles  of. 

JURISDICTION. 

Of  Queen's  Bench.  See  Queen's 
Bench. 

Of  judge.  See  Amendment — Res- 
titution. 

Of  Ecclesiastical  Courts.  See  Pro- 
hibition. 

Of  magistrates.  See  Magistrates — 
Restitution — Evidence,  1 — Ex- 
cise— Conviction. 

JUSTICES. 
See  Magistrates. 

LANDLORD  AND  TENANT. 

Yearly  tenancy.     See  Poor,  11, 

Mesne  profits  in  ejectment.  See 
Ejectment. 

Tenancy  of  mortgagor  to  mortgagee. 
See  Mortgage. 

Variance  in  declaration  upon  an 
agreement  for  demise.  See  Va- 
riance. 

Plea,  in  trespass^  that  the  goods  taken 
had  been  on  premises  demised  by 
plaintiff,  and  fraudulently  removed. 
See  Pleading,  5. 

Breach  of  Covenant  where  Tenant  has 
entered  under  an  Agreement  for  Lease, 

1.  Where  a  party  enters  into  posses- 
sion of  a  farm,  and  pays  rent  under 
an  agreement  for  a  lease,  containing 


divers  covenants  to  cultivate,  pay 
rent  &c.  he  is  bound  by  all  the 
covenants  in  the  agreement  appli- 
cable to  a  tenancy  from  year  to 
year : — Held,  therefore,  where  the 
agreement  stipulated  for  the  lease 
to  contain  a  condition  of  re-entry  if 
the  tenant  should  grow  two  suc- 
cessive crops  of  white  com  without 
fallow,  that  he  might  be  ejected 
without  notice,  if  he  committed  a 
breach  of  this  covenant.  Doe  d. 
Thomson  v.  Arnej/,  177 

Distress* 
See  also  Appraisement. 

2.  Afler  a  distress  for  rent  has  been 
impounded,  tender  of  the  rent  and 
charges  is  too  late. 

Trespass  for  entering  the  plain- 
tiff's dwelling-house,  and  continu- 
ing therein  five  days,  and  seizing 
the  plaintiff's  goods.  The  defend- 
ant justified,  under  a  distress  for 
rent,  stating  his  entry,  seizure  of 
the  goods,  and  impounding  them 
on  the  premises.  Plaintiff  new  as- 
signed that,  afler  the  defendant 
entered,  and  after  the  plaintiff 
made  a  sufficient  tender  of  the  rent 
and  charges,  and  after  the  defend- 
ant ought  to  have  quitted  the  pre- 
mises, the  defendant  remained  in 
the  dwelling-house,  &c.  Plea  to 
the  new  assignment,  traversing  the 
tender.  After  verdict  for  the  plain- 
tiff, the  Court  arrested  the  judg- 
ment, on  the  ground  that  it  did  not 
appear  from  die  pleadings  that  the 
tender  was  made  before  the  goods 
were  impounded,  and  that  the 
omission  was  not  cured  by  verdict. 
Also,  per  Patteson  J.  that  it  did 
appear  from  the  pleadings  that  the 
tender  was  made  after  the  impound- 
ing. 

Semble,  trespass  lies  for  a  wrong- 
ful continuance  in  possession  after 
a  distress  made,  per  Lord  Denman 
C.  J.     Ladd  V.  Thomas.  9 

Notice  to  quit. 

3.  In  ejectment  to  recover  a  farm  at 
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H.,  the  notice  to  quit  described  the 
premises  to  be  at  D.,  which  was  a 
distinct  parish,  but  as  it  did  not 
appear  that  the  defendant  was  mis- 
led by  the  notice — Htld^  that  it 
was  sufficient.  Doe  d.  Armstrong 
V.  mikmson.  SftS 

LAND  TAX. 

Sale  of  Land  to  redeem  Land  Tax, 

Land,  with  timber  on  it,  was  sold 
and  conveyed  by  tenant  for  life, 
without  impeachment  for  'waste, 
under  the  Land  Tax  Redemption 
Act<42  609.d,  c.116,  s.  51).  By 
sect.  96  the  purchase  money  is  re- 
quired to  be  paid  into  the  Bank ; 
and  by  sect.- 110,  after <  &nch  pay- 
mentf  the  sale  ia.  declared  valid. 
■  Tlie  purchaae  money,  for  ■  die  land 
was  so  paid  in,  but  tliatfor  the 
timber  was  paid  to  the  tenant  for 
life^  who  applied  it  If)  bis  dwn  pur- 
poses :  —  SembUi  ^  suoh  •  aale  nna  in- 
valid under  sect.  IV9.  i .  'J-' 

But  Held,  thai  suoh-  payroem  was 
a  "  mistake  or  inadvertenoeV  within 
54f  Geo^'S,  a  173^. a.  12,  and  that 
the  sale  was  made  good  by  that 
act  and  57  Geo. .%  c.  100^  a.  25. 
Doe  d.  BkwUC  Y.PkUiips.  I      562 

LlBiEL. 
See  Defamation — £vide>kce,  10. 


■  ( ■ 


LIEN. 

Evidence  of,  under  the  generid  issue 
in  trover.     See  Pleadixo,  3, 

Where  chattels  ate  deposited  with  a 
party  who  claims,  a  lien  on  them, 
after  notice  from'  the  bailor  of  the 
sale  of  the  chattels  to  a  third  party, 
the  bailee  cannot  lis  *  against  the 
vended  claim  a  further  libn  in  re- 
spect of  a  debt  incurred  to  him  by 
the  bailor  after  such  notice,  though 
the  chattels  remain  in  his  books  in 
the  name  of  the  bailor.  Barry  v. 
Longmore,  »'344 


LIFE. 

Estate  for.    See  Devise. 

Averment  of  continuance  of  life.  See 
PowsR  OP  AiPPOiHTiiBNT— Plead- 
ing, 1; 

LIMITATIONS,  STATUTES  OF. 

Linnitation  of  action  against  magis- 
uatea,  undes  the  Ilig^way  Act. 
See  High WA.Y|  1..  . 

'  Ddft  on  Cocenant. 

1 .  Debt  on  covenant  for  payment  of 
/a  irent-chaige,.9s  being  an  action  of 
debt  upon  specialty,  may  be 
brought  Within,  twenty  years,  by 
.  3  &  4  IVUL  4,.c,  4a,  s.  ^  noiwith- 
s^aodJifPig  tbp  Iknita^n  of  six.  years, 
by  3  &  4  Will.  ^,  cv  27,  s.  42,  as 
to  the  recovery^of  vent  payable  out 
of.land*.  StKachmxV.Xhomas.    229 
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AchnowUiignukt. 

%,  An  ftpkno\iHladlgW^n'  o^  P*'^  Pay- 
ment by  a  .^ef^euiulan(».  to  take  a 

•  Ai^^Mi  of  .dui.  S^tute  of  Limi- 
,tatioin8,'U|>der  9<^eo..4»  c  14,  s.  1, 
mmft  nq^.pnlvibe.in.Wfiting,  but 
be  signed  by  him.,  ,Bayley  v.  Ash- 
Jon.  ...  204 
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»   ,,    MAQIStRATES, 

Limitation  df  time  in  bringing  action 
'  ^agirinst  niagistrates,  and  costs.   See 

•  HfOHWAT,:!. 

Order '  stopping  up  road  on  view. 
See  Highway,  2. 

Whether  bound  to  give  restitution  of 
lands.    See  Restitution. 

Warrant  of  ^ppreliension  by,  against 
wjtno^s  to  give^  bail  for  attendance 
at  the  assizes/    See  Evidence,  1. 

Certificate  of  dismissal  of  charge  of 
assault,     ^ec  Assault. 

Jurisdiction  over  offences  committed 
,  on  hijgli  seas.     See  Conviction. 

IhdorseVpent  of  warrant  by  roagis- 
.  trate  of  another  county.  See  Con- 
stable. 

Excise  conviction,  notice  to  accused 
to  appear.     See  Exclse. 
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Affidavits  to  dispraoe  Jurisdiction. 

Although  affidavits  are  admissible 
for  the  purpose  of  shewing  that  a 
magistrate  has  made  an  order  with- 
out jurisdiction,  yet  as  the  test  of 
jurisdiction,  with  respect  to  the 
right  of  a  magistrate  to  deal  with 
any  particular  case,  is  whether  he 
had  power  to  commence  the  in- 
quiry, and  not  whether  he  has  in 
the  course  of  it  come  to  right  con- 
clusions, affidavits  are  not  admis- 
sible merely  to  disprove  the  exist- 
ence of  any  fact  stated  in  the 
information,  because  the  power  of 
the  magistrate  to  commence  the 
inquiry  depends  not  upon  the 
question  whether  the  'statements 
contained  in  the  information  are 
true  or  false,  but  upon  the  ques- 
tion wliether  the  facts,  as  stated  in 
the  information,  do  or  do  not 
amount  in  law  to  an. offence  over 
which  he  has  jurisdiction. 

Where,  therefore,  tnagisirates 
made  an  order,  under  59  Geo,  2i, 
c.  12,  8f.  24,  directing  poiBseission 
of  a  parish  liouse  to  be  gheti  up 
to  parish  ^cers^  upon  an  inform- 
ation stating  thM'a  pauper  who 
had  been  permitted  to  occupy  a 
parish  house  had  refused  to  give 
it  up  on  prober  dlemari^,  the  Court 
would  not  admit  affidavits  in  con- 
tradiction of  any  of  ibe  statements 
in  the  information,,  for  the  purpose 
of  shewing  that  .th^  magistraties 
had  acted  without  jurisdiction. 
Reg.y.BoUon.  679 


/. 


MANDAMUS. 

Mandamus  to  the  Queen.  See  Copy- 
hold, 3. 

To  steward  only  of  maho'i'«  '  lb. 

Mandamus  or  Quo  AVarr^nto.  ^ee 
Borough,  1. 

Mandamus,  Trespass,  or  Quare  Im- 
pedit.     See  Dean  and  Ciiapter. 

Mandamus  to  the  master  and  bre- 
thren of  a  hospital  to  elect  a  pipe- 
sentee  to  a  vicarage.  See  Elec- 
tion. 


To  justices  under  local  act  to  appoint 
overseers  nominated  at  vestry.  See 
Vestry,  2.    . 

To  rector,  Sec,  to  conveoe  vestry  for 
the  election  of  churchwardens.  See 
Vestby^  3. 

To  proceed  to  election  of  vestrymen. 
See  Vestry,  1. 

To  justices  to  giv^.  restitution  of 
lands.     See  Restitution. 

To  railway  company,  to  inforce  pay- 
ment of  calls,  in  order  to  raise 
•assets  for  payment  of  creditor. 
See  Railway,  2. 

1.  Mandiihius  does  not  lie  to  compel 
the  repair  of  a  turnpike  road.  Reg. 
v.  Trustees  of  Oxford  and  Witney 

>  Roads,  154 

2.  Where  a.  pkintiff  has  obtained 
judgment  against  a  corporation, 
the 'Court  will  not  issue  a  man- 

'•  damus  to  them,  ordering  tliem  to 
paythc  amoontof  judgment  merely 
on  'die  ground  that  an  execution 
may  turn  6ut  fruitless. 

Where  the  directors  of  an  incor- 
.   '  porated  -  compaDy,    authorized  to 

'make*:  calls ''ion   the  shareholders, 
•had  made  such  calls,  but  they  had 

<  not?  been  paid,  and  the  original 
dircjietdrs  had  all  teased  to  be  so, 
and  DO- new  directors  had  been  ap- 
pointed, the  Court  refused  a  man- 
damus to  compel  the  company  to 
enforce  the'  payment  of  the  calls 

-  -thatliad  been  made.  {Qucere^  see 
the  rule,  and  the  judgment.)  Reg, 
v.  Victoria  PokI^  ^ompany.         639 

3.  A  writ  of  mandamus  commanded 
a  person  to  deliver  up  to  the  clerk 
of  a  eoutt  of  requests  papers  re- 

,   lating  to  the  office.     The  writ  did 

'   not  sliew  any  ^ifika  by  the  person 

det^uoing  U>  hold  them  under  any 

.right: — Heid,  .that  the  writ  was 

':  •  therefore  bad,  and  that  the  defect 

could  not  be  supplied  by  the  re- 

turDfdQ  which  it  appeared  that  he 

claimed  to  be  the  lawful  clerk  of 

the  courti  and  to  retain  the  papers 

a»auchk.   Reg,v,  Hopkim.       550 

4.  Where  a  return  to  a  mandamus  is 
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■et  down  fbr  arffument  on  a  con- 
cilium, the  de^ndant  may  take 
objections  to  the  writ  in  matters  of 
substance.    Reg.  v.  PawcU.      725 

MASTER  AND  SERVANT. 

lAobiUiyfor  Negligence. 

A  butcher,  who  had  purchased  a 
beast  at  Smithfield,  in  the  citv  of 
London,  employed  a  licensed  dro- 
ver to  drive  it  home.  By  the  by- 
laws of  the  city,  such  beasts  roust 
be  driven,  while  within  the  limits 
of  the  city,  by  licensed  drovers, 
unless  driven  by  the  purchasers 
themselves.  The  drover  employed 
a  boy  to  drive  the  beast,  and 
throuffh  the  boy's  negligent  driv- 
ing, the  beast,  after  it  had  passed 
the  limits  of  the  city,  ran  into  the 

glaintiff*s  premises  and  damaged 
is  property, 

HeU  that|  although  the  damage 
was  not  done  within  the  city,  the 
boy  was  not  to  be  deemed  the  ser- 
vant of  the  owner  of  the  beast,  and 
that  the  owner  therefore  was  not 
liable.     MilUgan  v.  Wedge.      714 

MERCHANDISE. 

Railway  sleepers  not  goods,  wares  or 
merchandise.  See  Goods,  Wares 
AND  Merchandise. 

MESNE  PROFITS. 

Recovered  in  ejectment,  without  no- 
tice of  trial.     See  Ejectment. 

MINES. 
Poor  rate.    See  Poor,  8. 

MISTAKE. 

What  cured  as,  on  a  sale  of  land 
under  Land  Tax  Redemption  Acts. 
See  Land  Tax. 

MONTHS,  CALENDAR. 
See  Poor,  11. 


MORTGAGE. 

Tenanof  of  Mortgagor  to  Mortgagee. 

A  mortgage  deed  of  the  11th  Janu- 
ary, 1886,  contained  a  covenant  to 
surrender  eopyhold  property  to  the 
mortgagee  in  fee,  as  a  security  for 
a  debt  of  850/.,  which  was  to  be 
repaid  on  the  11th  July  following, 
and  gave  the  mortgagee  power  of 
sale  on  default.  The  deed  then 
contained  a  clause  that  the  mort- 
gagor should,  during  his  occupa- 
tion of  the  premises,  yield  and  pay 
to  the  mortgagee  the  yearly  rent  or 
sum  of  50/.,  by  equal  half-yearly 
payments,  on  the  11th  July  and 
the  11th  January  in  every  year, 
the  first  half-yearly  pavment  to  be 
made  on  the  11th  July  next,  and 
that  it  should  be  lawful  for  the 
mortffsgee  to  have  and  use  such 
remedies  by  distress  as  landlords 
have  for  rent  upon  common  de- 
mises, provided  that  the  retervation 
of  iuch  rent  should  not  prejudice 
the  right  of  the  mortgagee  to  enter 
iQto  and  take  possession  of  the 
premises  covenanted  to  be  surren- 
dered, and  evict  the  mortgagor,  at 
any  time  after  default  made  in 
payment  of  the  monies  thereby  in- 
tended to  be  secured.  In  Novem- 
ber, 1887,  the  mortgagee  distrained 
for  50/.,  **  being  for  rent  due  up  to 
the  11th  July  last :"— ^e/d,  that 
the  above  reservation  of  rent,  and 
distress  for  rent,  had  not  created 
the  relation  of  landlord  and  tenant 
between  the  parties,  so  as  to  entitle 
the  mortgagor  to  notice  to  quit 
before  ejectment.  Doe  d.  Garrod 
v.  Olley.  275 


MUNICIPAL  CORPORATION 

ACT. 

See  Borough — Burgess  List. 

NAVIGABLE  RIVER. 

See  Oyster  Spat. 
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NEGLIGENCE. 

See  Master  and  Servant. 

Case  where  Plaintiff'  himself  contri- 
butes to  the  Injury  complained  of. 

Defendant  left  his  horse  and  cart 
unattended,  for  Jialf  an  hour,  in  a 
public  street.  During  his  absence, 
the  plaintiff,  a  child  between  six 
and  seven  years  old,  got  upon  the 
cart.  While  the  plaintiff  was  there, 
another  child  caused  the  horse  to 
move  on,  and  the  plaintiff  fell  in 
consequence^  and  was  hurt. 

HeUlf  that  defendant  was  liable 
in  an  action  on  the  case  for  negli- 
gence, although  the  plaintiff  had 
partly  occasioned  the  accident  by 
his  own  trespass.  Lynch  y.  iVtir- 
din.  672 

NEW  TRIAL. 

Damages  under  Twenty  Pounds* 

1 .  The  rule,  that  a  new  trial  will  not 
be  granted  where  the  verdict  is 
against  evidence  if  the  damages 
are  under  ftOL,  applies  to  cases  of 
surprise  and  to  actions  of  trover. 
Branson  v.  Didshury.  441 

Jit  Ejectment, 

Z,  In  the  exercise  of  its  discretion^ 
the  Court  will  in  ejectment,  as  in 
other  actions,  grant  a  new  trial 
upon  payment  of  costs,  and  other 
equitable  conditions,  where  the 
cause  coming  on  unexpectedly  has 
been  tried  as  an  undefended  cause. 

The  Court  will  not  require  the 
payment  of  costs  as  between  attor- 
ney and  client. 

The  Court,  in  such  a  case,  im- 
posed as  a  condition,  that  the  de- 
fendant should  not  set  up  an  out- 
standing term.  Doe  d.  Cooling  v. 
Appleby.  538 

NOMINATION. 

See  Vestry,  1,  2. 

NON  TENUIT. 
See  Pleading,  4. 


NOTICE. 

Of  action.    See  Highway. 

Of  trial.     See  Ejectment. 

Of  certiorari.    See  Certiorari. 

Of  church  rate.    See  Church  Rate. 

Of  dishonour.  See  Bill  of  Ex- 
change, 3,  4. 

Of  distress  for  more  rent  than  due. 
See  Case. 

To  quit.  See  Landlord  and  Te- 
nant, 3 — Mortgage. 

To  produce.    See  Evidence,  3. 

To  party,  to  appear  to  a  charge  under 
Excise  Acts.    See  Excise. 

To  putative  father.  See  Bastardy, 
2. 

NUNC  PRO  TUNC  JUDG- 
MENT. 

See  Insolvent,  5 — Judgment. 

OUTSTANDING  TERM. 

See  Estate,  1— New  Trial,  2. 

OVERSEERS. 

Election  of.    See  Vestry,  2. 

Obligation  to  bury  parish  pauper. 
See  Burial. 

Action  against,  for  not  signing  bur- 
gess list.    See  Burgess  List. 

OYSTER  SPAT. 
Dredging — lUegaUty. 

Dredging  for  oyster  spat  in  a  com- 
mon navigable  river  is  illegal  under 
13  Ric.  2,  ttat.  1,  c.  19. 

Therefore  where  the  declaration 
was  in  trespass  quare  clausum  fre- 
git;  plea,  that  the  locus  in  quo 
was  part  of  a  common  navigable 
river,  in  which  the  public  had  a 
right  to  fish,  and  that  defendant 
entered  to  fish  for  oyster  spat; 
replication,  that  oyster  spat  was 
the  spawn  or  young  brood  of  oys- 
ters, unfit  for  the  food  of  man ; 
rejoinder,  that  the  public  had  the 
right  of  fishing  for  oyster  spat  in  a 
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public  river: — HeU^  ill  on  de- 
murrer. 

Qucere,  if  .tl^e  dc;fendant  had 
pleaded  that  he  took  the  oyster 
spat  for  the  purpose  of  brioging  it 
to  perfection?  Mayorf.^^c.g  of 
MaidoH  V.  Woohet.  .26 

4 

PARISH  property! 

Order  of  magistrates  t-equiring  pau- 
per to  give  up  possession  of  a 
parish  house.    See  Maoistrates. 

Titk  to  Lands  where  Parish  forms 
part  of  a  Union, 

!•  Although  a  parish  forms  par^  of  a 
union  under  4  &  5  WW.  4,  c.  76, 
the  parish  land  is  not  devested  out 
of  tne  churchwardeins  and  over- 
seers, so  as  to  disable  them  from 
bringing  ejectment,  either  by  s.  21 
of  that  act,  or  by  ^  &  6  Will  4, 
c.  69,  8.  S.  Doe  d.  Norton  and 
Wheeler  v.  Webster. '   '  270 

Parish  Moneys  Informdtion  for  mis- 
afpfying.  •  .  < 

2.  By  4  &  5  Will.  4, 'C.  70,  si  97, 
"  if  any  overseers,  &c.  shalK  pur- 
loin, embezzle,  or  wilfully  waste 
or  misapply,  any  of  the  monies, 
&c»  belonging  to  any' palish,  &c., 
every  such  ofiender  shall,  upon 
conviction  before  any  two  justices, 
forfeit  for  every  "Such  dffente  any 
sum  not  exceedmg  20/.,'*  &c.  ' 

Held,  that  an  informtitidn  against 
a  parish  officer  for  "  misanplviilg,*' 
without  the  word  "  ivilfufly,  was 
bad.     Carpenter  v.  Mason.        439 

PARSON. 

ftight  of  rector  to  preside  at  vestry 
meeting.    See  Vestry,  S. 

RatedbUity  of  Tithes. 
See  Poor,  7. 

PARTICULARS  OF  DEMAND. 

As  affecting  evidence  and  pleading. 
See  Evidence,  6 — Pleading,  6. 


PARTNERSHIP. 

AAer  dissolution  of,  right  of  partner 
to  indorse  partnership  bill.  See 
Bill  of  Exchange,  1  • 

PAYMENT. 

Acknowkflgment  of  part  payment. 

See  Limitations,  Statutes  of,  2. 
What    admitted    by    payment    into 

Court.     See  Evidence,  6. 

PEACE,  ARTICLES  OF  THE. 

This  jCourt  has  power  to  review  the 
decisiqn  of  the  Quarter  Sessions 
in  binding  a  party  over  on  articles 
of  the  peace  exhibited  against  him. 

Where  the  return  to  a  habeas 
corpus  states  that  the  prisoner  has 
been  committed  for  not  finding 
sureties  of  the  peace,  according  to 
an  order  of  sessions  on  articles  of 
the  peace  there  exhibited,  the  or- 
der and  the  articles  may  be  re- 
moved by  certiorari,  and,  if  the 
articles  are  insufficient,  the  pri- 
soner will  be  discharged. 

The  exhibitant  must  swear  to 
threats,  conveyed  either  by  words 
or  conduct,  of  personal  violence ; 
and  it  is  not  enough  merely  to 
state  facts  from  which  the  Court 
may  infer  such  threats. 

Where  articles  of  the  peace  were 
returned  by  certiorari,  and  affi- 
davits made  by  others  than  the 
exhibitant  were  subjoined  on  the 
same  parchment,  and  the  whole 
ended  with  the  following  jurat ; — 
"  Sworn  by  the  several  deponents,'* 
&c. : — Held,  that  it  sufficiently 
appeared  that  the  articles  had  been 
exhibited  on  oath.     Reg.  v.  Dunn. 

415 

PERJURY. 

Indictment  for.     See  Indictment. 
Costs  on  action  for  malicious  prose- 
cution for  perjury.  See  Costs,  2. 

PETTY  SESSIONS. 
See  Bastardy. 


INDEX. 


775 


PLEADING. 

Criminal  Pleading.  See  Assault — 
Indictment. 

Declaration  on  agreement  to  demise. 
See  Variance. 

Against  overseer  for  not  signing  bur- 
gess list.     See  Burgess  List. 

On  breach  of  covenant  for  quiet  en- 
joyment.    See  Evidence,  5. 

1 .  A  declaration  for  rent,  by  assignee 
of  a  reversion  for  the  life  of  a  third 
person  against  assignee  of  tl^  term, 
omitted  to  aver  that  cestui  que  vie 
was  living  when  the  rent  accrued 
due : — Heidi  that  the  continuance  of 
the  life  was  not  to  be  implied  from 
the  mere  deduction  bf  title,  and  an 
averment  in  the  breach  that  "  after 
plaintiff  became  so  seised  the  rent 
become  due  and  still  is  in  arrear 
to  the  plaintifiT;"  and  that  the  de- 
claration was  bad  on  general  de- 
murrer.   Fryrrv.  C6timbi^  "'  !20 

See  also  Power  of  Appointment. 

Pleas, 

What  pleas  allowed  ii>  action  by 
Railway  Company  for  calls.  $^ 
Railway,  2. 

Plea  amounting  to  constructive  denial 
of  indorsement  of  bill'  of  exch^ge. 
See  Bill  of  Exciianoe,  i* 

Plea  of  payment  into  Cojurt,  wHi^t  ad- 
mitted by.     See  Evidence,  6p 

Plea  of  illegahty  to  an  action  to  re- 
cover price  of  spirituous  liquors. 
See  Spirituous  Liquors. 

Not  possessed. 

2.  The  plaintiflfwas  master  of  a  school, 
which  was  under  the  controul  of 
trustees,  aod»  as  suchi  was  allowed 
to  occupy  a  school  house.  The 
trustees  had  drawn,  up  certain 
rules,  one  of  which  provided  for 
the  master's  dismissal  in  case  of 
misconduct.  In  pursuance  6f  this 
rule  the  trustees  on  the  !?8th  June 
dismissed  the  plaintiff,  who  acqui- 
esced in  the  dismissal,  and  the 
school  was  then  peaceably  taken 


possession  of  by  the  trustees,  and 
locked  up.  On  the  following  day 
the  plaintift*  re-entered  by  force. 
On  the  11  th  July  he  was  ejected 
by  the  trustees.  To  trespass  against 
them  for  such  evictidn,  the  trus* 
tees  pleaded  that  the  plaintiff  was 
not  possessed. 

Iieldf  That  the  plaintiff  having 
^e-en^rcd  by  trespatsi  had  not  by 
the  very,  act  of  the  trespass  ac- 
quired possession,  within  the  mean- 
ing of  the  plea,  against  the  trus- 
teesy  who  had  never  acquiesced  in 
his  re-entry. 

That  the  written  rules  for  the  re- 
gulation of  the  school  were  not  an 
agreement,  within  the  Stamp  Act. 
Browne  v.  Dwsou.  355 

'Lien. 

3,  Evidence  of  lien  is  not  admissible 
und^  thje  generfil  issue  in  trover. 
fThUe  V.  feale.    '  43 

2{onfen\^TT^^^  w*  orrerc, 

4.  Replevin.  Avowry  for  20/.  as  a 
balf-yeffr*s.  rqit  iq  f  rrear.  Pleas : 
,^^Nop.teni;it;  and  2.  As  to  2LlOs, 
xieQs  10, 3f7tere. 

;, At  the  foot  of  the  indenture  of 
I^se,-.w^ifh., expressed  the  rent  of 
tpe  premisea  demiaed  to  be  40/.  a 
yi^r,  4ivd,  before  its  execution  were 
writti^n  f^e  .wpcda  *'  the  allowance 
for  t|;iQ  road  to  be  made  as  usual." 
'jTl^ese  wprdiS  .referred  to  an  allow- 
an(;e  (which  ha4  Jbeen  usually  made 
to  the  leiptaot'Of  the  demised  pre- 
mises) or  2/;  JiOf.  h^f-yearly,  being 
a  sum  paid  by  him  to  an  adjoining 
occupier  for  ^  right  of  way  to  the 
demised  premises. 

Heklf  that  this' allowance  was,  at 
most,  a  mere  covenant,  and  not  an 
alteration  of  the  rent  so  as  to  sup- 
port th6  plea  of  nop  tenuit. 

Quctre,  whether  payment  of  the 
sum  mentioned  in  the  allowance 
'supported  'the  plea  of  riens  in  ar- 
rj^re*  .ffapi^*  v*  Slacey.  157 

Xwh.  of  ^udulent  removal,  to 
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trespass  for  taking  goods,  nee  post, 
5. 

Replications, 

Similiter  without  date.  See  Simili- 
ter. 

To  pleas  justifying  a  trespass  under 
a  distress  for  rent,  replication  of 
tender.  See  Landlord  and  Te- 
nant, 2. 

De  injurid* 

5.  To  treapasa  for  entering  the  plain- 
tiff's house  and  taking  his  goods ; 
the  defendants  pleaded  that  on  the 
5th  Nov.  18d8,  and  for  a  long 
time  then  past,  and  from  thence 
until  and  at  the  time  when  &c.  the 
plaintiff  held  a  certain  other  house 
of  certain  persona  (naming  them), 
as  tenant  thereof  to  those  persons, 
under  a  demise  before  then  made 
by  them,  upon  which  demise  a  cer- 
tain weekly  rent  of  7s.  was  reserv- 
ed to  them.  The  plea  then  stated 
that  rent  was  in  arrear,  and  that 
the  goods  were  seized,  as  having 
been  fraudulently  removed  from 
the  house  demised,  to  the  house  in 
which  &c. 

Heldf  That  the  demise  was  stated 
with  particularity  sufficient  to  be 
good  on  general  demurrer. 

QiMrre,  whether  plea  good  on 
special  demurrer. 

That  the  plea  set  up  the  au- 
thority of  the  plaintiff  to  follow 
and  seiae  the  goods,  it  being  an 
authority  which  the  law  annexed 
to  the  contract  made  by  him  as 
tenant,  and  that  the  replication 
of  de  injuria  was  bad  within  the 
third  resolution  in  Crogaic*s  case. 
Bowler  v.  NkhoUou.  IG 

Nem  Assignment^  when  necessary. 

6.  Common  count  in  debt  for  work 
and  labour. 

Particulars  of  demand  for  con- 
tract work  and  extra  work. 

Plea,  that  the  work  in  the  count 
mentioned  was  done  under  a  con- 
tract that  before  commencement 


of  suit  there  was  a  dispute  be- 
tween the  parties  as  to  whether  the 
plaintiff  had  properly  performed 
the  contract,  whereupon,  to  end 
the  dispute,  it  was  agreed  that  the 
defendant  should  accept  the  work 
at  a  price  below  the  original  con- 
tract price :  that  by  virtue  of  the 
last-mentioned  agreement  defend- 
ant became  indebted  to  the  plain- 
tiffin  the  sum  in  the  count  men- 
tioned; and  that  afterwards,  in 
pursuance  of  the  last-mentioned 
agreement,  defendant  paid  the 
phintiff,  and  plaintiff  accepted,  the 
sum  in  the  count  mentioned  in  full 
satisfaction  &c 

Replication,  traversing  the  pay- 
ment and  acceptance  &c. 

Held,  that,  as  the  plaintiff  had 
not  new  assigned,  he  could  not  re- 
cover for  the  extra  work.  Rogers 
V.  distance.  574 

Replication  to  Plea  of  Payment. 

7.  A  replication,  to  a  plea  of  payment 
into  Court,  that  the  defendant 
was  indebted  in  a  larger  amount, 
omitting,  *'  and  still  is, '  is  bad  on 
special  demurrer.  Fmtkful  v.  Ash- 
ley. 524 

Profert.   Plea  to  a  Declaration  alleg- 
ing Excuse  if  Profert. 

8.  The  plaintiff  in  covenant  alleged  as 
excuse  for  profert  that  the  deed, 
*' being  in  the  possession  of  the 
defendant,"  the  plaintiff  was  un- 
able to  produce  it : — Held,  that  a 
plea  which  stated  only  that  the 
deed  '*  is  not  in  the  possession  of 
the  defendant  modo  et  formi"  was 
bad.     Fisher  v.  Ford.  347 

Negative  pregnant. 

9.  To  a  declaration  for  ffoods  sold,  the 
defendant  pleaded  that  the  goods 
were  sold  with  the  plaintiff's  pri- 
vity by  one  H.  as  the  owner  there- 
of; that  defendant  had  no  know- 
ledge that  the  goods  belonged  to 
the  plaintiffi,  and  Uiat  the  defend- 
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ant  had  a  set-off  against  //.  Re- 
plication, that  the  goods  were  not 
sold  with  the  plaintiffs'  privity  by 
H.  as  the  owner  thereof.  The 
Court  set  aside  a  demurrer  to  the 
replication^  as  frivolous.  Pijgeon  v. 
Osborn,  d45 

Modo  et  Formd. 

What  it  puts  in  issue.    See  Assault. 

Verdict,  what  cured  by* 

See  Defamation,  2 — Landlord  and^ 
Tenant,  2. 

POLL. 

See  Vestry. 

POOR. 

See  Bastardy. 

As  to  misapplication  of  parish  pro- 
perty by  overseer,  see  Parish  Pro- 
perty. 

As  to  property  in  lands  of  parish 
forming  part  of  a  union,  see  Pa- 
rish Property. 

At  to  burial  of  paupers.   See  Burial. 

Orders  of  Poor  Law  Commission' 
erSi  Appointment  of  Chaplain  to  a 
Union. 

1.  It  is  not  essential,  to  the  validity  of 
any  but  general  orders  of  the  Poor 
Law  Commissioners  to  the  guar- 
dians of  an  union,  that  they  should 
be  submitted  to  the  Secretary  of 
State ;  4  &  5  WilL  4,  c.  76,  s,  16. 

If  an  order  is  directed  to  one 
union  only,  it  is  not  a  general  order, 
though  an  order  in  the  same  terms 
is  simultaneously  directed  to  ano- 
ther union. 

Under  the  stat.  4  &  5  IFiU.  4, 
c.  76,  s.  15,  the  commissioners 
have  power  to  rescind  or  alter  any 
order  made  by  them,  and  an  order, 
inconsistent  to  some  extent  with  a 
former  one,  will  Imve  the  effect  of 
altering  that  former  order,  and 
will  be  valid  itself. 

Under  the  46th  sectiooy  the 
commissioDers  have  power  to  order 


the  guardians  to  appoint  a  chaplain. 
He  is  an  officer  under  that  section 
**  for  carrying  the  provisions  of  the 
act  into  execution, '  the  purview  of 
the  act  shewing  that  it  was  intended 
by  the  legislature  that  spiritual 
functions  should  be  performed  in 
the  workhouses  for  the  benefit  of 
the  paupers.  Reg.  v.  Tke  Quar- 
dians  of  the  Bramtret  Union.     503 

Guardians^  incompkte  EUciion  of. 

2.  On  the  formation  of  a  poor  law 
union,  one  parishaltogether  inflect- 
ed to  elect  any  guardian.  There 
weretwoelectionsof  guardiansafter 
the  first,  and  at  those  also  the  same 
parish  neglected  to  elect  any  guar- 
dians.— Held,  that,  even  if  at  the 
first  election  the  board  of  guardians 
was  incomplete,  the  defect  was 
cured  by  the  dSth  sect,  of  the  Poor 
Law  Amendment  Act,  which  gives 
validity  to  a  board  elected  subse- 
quently to  the  first  election,  though 
the  full  number  of  guardians  be 
not  elected.  Sembh,  that  the 
board  was  a  good  board  even  the 
first  year.  Reg.  v.  The  Overseers 
of  the  Todmorden  Union.  553 

.    Poor  Rate. 
CharUMe  InsHtution,  RnieMUty  of. 

3.  The  Society  of  Friends  conveyed 
certain  premises  to  trustees,  as  a 
school  for  the  education  of  poor 
children.  A  committee  met  at  the 
school  once  a  quarter  for  the 
management  of  its  affairs,  and  ap- 
pointed a  sub-committee,  who  met 
there  once  a  month,  and  in  the 
intervals  the  management  was  con- 
fided to  a  supermtendent,  who 
resided  on  the  premises  and  receiv- 
ed a  salary.  No  child  was  eligible 
whose  parents  could  defray  the 
charge  of  its  education  elsewhere. 
The  average  expense  of  maintaining 
and  educatinff  each  child  was  20i.  a 
year,  towards  which  the  child's 
firienids,  if  able,  were  required  to 
pay  lih  a  year.     The  chiMreni 
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servants,  matron  and  superinten- 
dent, were  the  only  persons  who 
resided  on  the  premises. 

Held^  that  the  trustees  were 
occupiers,  and  that  the  payment  of 
IS/.,  although  it  produced  no  gain 
on  the  balance,  was  a  profit,  which 
made  them  beneficial  occupiers, 
and,  therefore,  chargeable  to  the 
poor  rate  in  respect  of  the  premi- 
ses. Reg.  V.  Sterru.  122 
4.  The  Treasurer  of  the  London  Mis- 
sionary Society  was  rated  to  the 
relief  of  the  poor,  in  respect  of  a 
house  taken  by  ths  society,  under 
a  lease,  for  religious  and  charitable 
purposes.  The  treasurer  attended 
at  tne  house  one  day  in  the  week 
to  superintend  the  society's  affairs, 
but  no  person  ever  slept  there. 
The  treasurer  received  no  remune- 
ration for  his  services,  and  neither 
did  he  nor  any  other  person  con- 
nected with  the  society  derive  any 
profit  from  the  occupation  of  the 
premises: — Held,  that  he  was  not 
rateable  to  the  relief  of  the  poor. 

But  held,  that  he  was  properly 
assessed  to  a  church  rate,  under 
an  act  extinguishing  tithes  in  the 
parish,  and  authorising  a  yearly 
church  rate  to  be  made,  in  order 
to  raise  money  for  the  payment  of 
compensation  to  the  parson  in  lieu 
of  tithes,  and  for  the  repairs  of  the 
church,  upon  all  inhabitants  and 
t>ccupiers,  because  beneficial  occu- 
pation was  not  material  in  the  lat- 
ter case.     Reg.  w.  Wilson.         ISO 

Of  Gaol. 

5.  The  governor  of  a  county  house  of 
correction  occupied  a  house  and 
garden  within  and  parcel  of  the 
said  prison.  He  was  obliged  by 
the  rules  of  the  prison  to  reside 
within  the  walls,  and  the  accom- 
modation provided  was  not  greater 
than  was  necessary  to  enable  him 
to  do  so,  and  perform  his  duties : 
— Held,  that  he  was  not  liable  to  be 
assessed  to  the  poor  rate. 


Held,  also,  that  the  matrons  and 
turnkeys,  occupying  dwellings  with- 
in the  widls  for  the  like  purpose  of 
the  proper  discharge  of  their  duties, 
were  not  liable. 

Held,  that  the  justices  were  not 
liable  to  be  rated  in  respect  of  the 
said  prison,  &c.  in  which  work  was 
done  by  the  prisoners,  partly  for 
the  use  of  the  prison  and  partly 
for  hire,  the  produce  being  applied 
in  reduction  of  the  expenses  of  the 
prison.     Reg.  v.  Shepherd.         554 

Of  Borough  Property. 

6.  A  corporation  is  not  rateable  to  the 
relief  of  the  poor  in  respect  of 
lands,  of  which  the  profits  are 
payable  to  the  borough  fund,  under 
5&e  ITtU.  4,  c.  76,  s.  92,  although 
the  land  is  situate  in  a  parish 
without  the  limits  of  the  borough. 
Reg.  V.  Inhab.  of  Exminsier.        69 

Of  TUhes. 

7.  The  occupiers  of  lands  were  rated 
to  the  relief  of  the  poor  on  an  esti- 
mate of  the  rent  at  which  the  same 
might  reasonably  be  expected  to 
let  from  year  to  year,  free  of  all 
usual  tenant*s  rates  and  taxes,  and 
deducting  from  such  rent  the  pro- 
bable annual  costs  of  the  repairs, 
insurance,  and  other  expenses  ne- 
cessary to  maintain  them  in  a  state 
to  command  such  rent,  according 
to  6  &  7  IVUl.  4,  c.  96. 

The  vicar,  who  received  660/.  a 
year  as  a  composition  for  small 
tithes,  out  of  which  he  paid  821. 
I5s.  for  tenants*  rates  and  ecclesias- 
tical dues,  was  rated  on  540/.  as 
being  the  sum  which  the  said  tithes 
might  reasonably  be  expected  to 
let  for  from  year  to  year,  free  of  all 
tenants'  rates  and  taxes,  and  de- 
ducting from  such  rent  the  amount 
of  the  ecclesiastical  dues. 

The  occupiers,  from  the  capital, 
time,  and  skill  employed  in  the  cul- 
tivation of  their  lands,  made  a  pro- 
fit|  which  on  an  average  amounted 
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to  two-tbird»  of  the  renf  eiChnated 
abo?e. 

Held^  that  the  rate  followed  the 
directions  of  6  &  7  IVilL  4^  c  96, 
s.  1,  which  apply  to  titheaas  well  as 
land,  and  that  it  could  not-  be  ob- 
jected to  on  the  groimd  that  \t  wlas 
unequal  because  the  rent  to  esti- 
mated, on  which  the  occupiers 
were  rated,  bore  a  smaller  propor- 
tion to  the  profits  of  the;  land,  than 
the  sum  at  which  the  vicar  Yvas  rated 
bore  to  the  yearly,  value  of  i^is 

tithes.    Reg.  v.  CapeL  87 

\  .,11 

Of  Mines* 

8.  The  owner  of  wastes  and  of  the 
mines  and  minerals  under  them  de- 
mised certain  lead  mines  for  twenty- 
one  years^  the  lessees  to  yield  one- 
fifth  share  of  the  ore  raised  by  them, 
well  cleamiedf  and  made  merchant- 
able and  fit  for  the  smelting  mill. 
The  ore  before  delivery  to  the  les- 
sor had  to  undergo  a  very  laborious 
and  expensive  process  in  being 
bruised,  dressed  and  made  mer- 
chantable and  fit  for  smelting,  by 
which  all  foreign  substances  were 
separated  from  the  ore,  but  the 
character  of  the  ore  was  not  other- 
wise altered : — Held,  that  tlie  les- 
sor was  liable  to  the'  poor  rate  in 
respect  of  his  fiflh,  as  an'occupiier 
of  land.    Reg.  V.Todd.      '      SS5 

Of  Cemetery  Company ^ 

9.  A  company  wsaeippowered  by  sta- 
tute to  purchase. land  for  the  pur- 
pose of  a  cemetery,  and  to  lay  out 
and  inclose  the  same,  and  to  build 
therein  vaults  and  catacombs,  and 
to  sell  in  perpetuity  or  for  a  limited 
period  the  exclusipe  right  of  inter- 
ment in  them,  subject  to  ^uch 
regulations  and  conditions,  as  the 
company  should  think  fit.  The 
purcnasers  of  such  exclusive  right 
of  interment  in  sdch  vaults,  &c. 
were  to  close  them  up  with  doors. 
The  company  waa  required  to  keep 
the  cemetery  aid  the  several  build- 
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ings  therein,  and  the  external  walls 
and  fences  thereof,  ift  complete 
repair,  and  was.  restrained  firom 
selling. any  land  which  ahonld  have 
been  coapecrat^d  and  set  apart  for 
the  burial  of  the  dead.  The  com- 
pany having  und^r  these,  provisions 
e(itfiblishe4,.the  cemetery,  &e.  an« 
nually  sold,  in  perpetuity  the  exclu* 
give  right*  of  interment,  in  vaults, 
^c.  erected  by  them.  The  pur- 
joba^^lflrhad  the  keys  of  aach  vaults 
deliy^re^  .  to  /them  .after  closing 
lhemi.ifp.||^  dirq^^ed,,  and  the  pur- 
c;)iaser^  ,di4  aU  necessary  repairs 
to  sudi  y.aults*  &:c.,  the  company 
never  e?cerciaipg  any  act  qt  owner- 
ship fherein  after  such  sfdes. 

.  ^e/</,.th^jth^,  company  occupied 
tl^e  land^  in  which  such  exclusive 
right  \^^d  beeipi  sold,  and  was  liable 
to  the  poor  rate  in  respect  of  the 

Iiurcha^e  mojaey:,  as  a  profit  of  such 
^nd.    Reg.y.  Inhabitants  ofKen* 
singto».  ....  327 
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Settlements 

X^ri^^f'wrp'^^  Settlement  by  Birth. 

10. An  Eaf^ish-born  emancipated  child 
of  Irisp  parents,' who  have  no  set- 
.tlement,  has  a  birth  settlement,  and 
is  nb^.  reniaveable  with  his  parents, 
f  .under /the.,. statutes  fi>r  passing 
,  Scotch  and  Irish  paupers.  Reg.  v. 
InMntmt^  of  Preston.  d09 

J^y  AentUig  a  Tenement* 

11.  A  pauper  became  tenant  of  pre- 
mises under  a  writte^i  demise  for 
the  term  of  six  months,  from  the 
1st  of  January  then  next,  and  so  on 
from  six  months  to  six  months, 
until  six  calendar  months'  notice  to 
quit  by  either  |>arty,  at  the  rent  of 
&c.  lor  every 'six  months,  the  first 
payinent  to  become  due  on  the  next 
Ist'of  July:-^J¥e^,  that  the  cir- 
cumstances of  the  rent  being  pay- 
able at  intervals  of  six  calendar 
monihsrand  of  six  calendar  months* 
notice  to  quit  being  required,  re- 
butted   the   presumption   arising 
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from  the  word  **  months"  standing 
alone,  and  shewed  that  calendar 
months  were  meant ;  that  the  tak- 
ing was  therefore  for  one  half  year, 
and  so  from  half  year  to  half  year 
as  long  as  both  parties  should 
please,  that  such  a  taking  was  in 
law  a  taking  for  one  year  at  least, 
.  and  consequently  there  was  a  rent- 
ing for  one  whole  year  within  the 
meaning  of  the  statute  6  Geo.  4, 
c.  57.  Keg,  V.  Inhabitants  of  Chaw- 
ion.  525 

12.Id  January,  1831,  M.  being  in  pos- 
session of  premises  as  tenant  from 
year  to  year,  upon  a  taking  from 
Mardnmaa  to  Martinmas,  at  the 
yearly  rent  of  10^,  navable  half- 
yearly  at  May*day  and  Martinmas, 
gave  up  the  premises  to  the  pau- 
per, and  the  landlord  then  agreed 
to  take  the  pauper  as  his  yearly 
tenant,  provided  he  would  answer 
for  the  current  half  year's  rent. 
The  pauper  then  entered,  and  con- 
tinued to  occupy  till  October,  1832. 
At  May-day,  1831,  he  paid  51.  for 
the  rent  then  due,  and  at  Martin- 
mas, 1831,  he  paid  another  51.  for 
the  rent  due  up  to  that  time.  He 
continued  in  tne  occupation  until 
October,  1832,  without  paying  any 
more  rent.  He  then  agreed  with 
R.  that  R.  should  have  possession, 
and  should  take  his  fixtures  at  51. 
and  his  furniture  at  4/.  5s.,  and 
should  pay  the  landlord  the  9/.  5s. 
for  the  rent  due  since  Martinmas, 
1831.  R.  took  possession,  and 
shortly  after  the  landlord  agreed 
to  accept  R.  as  tenant,  and  received 
from  him  an  undertaking  that  he 
would  pay  the  rent  due  from  the 
pauper.  At  Martinmas,  1833,  jR. 
havmg  failed  to  pay  that  or  any 
subsequent  rent,  the  landlord  dis- 
trained for  the  whole  amount.  The 
distress,  which  consisted  in  part  of 
the  fixtures  and  furniture  transfer- 
red by  the  pauper  to  R.  to  the 
value  of  5l.f  paid  the  rent. 
Heldf  that  there  had  not  been  a 


payment  of  a  year's  rent  by  the 
pauper,  so  as  to  satisfy  1  IVtU.  4, 
c.  18,  s.  1.  Reg,  V.  Inhabitants  of 
Melsonby.  515 

By  Hiring  and  Service. 

13.  A  yearly  servant  left  his  master's 
house  from  illness  before  the  end 
of  the  year,  and  went  and  resided 
at  his  father's  house  in  a  different 
parish,  where  he  remained  to  the 
end  of  the  year,  his  master  sup- 
plied him  with  food  and  mediod 
attendance  for  the  entire  period  he 
was  absent,  and  paid  him  wages  for 
the  whole  year: — Held,  that  the 
pauper  gained  a  settlement  by 
hiring  and  service  in  the  parish 
where  he  resided  during  his  illness. 
Reg.  V.  Inhab.  of  East  fVinch.  342 

Grounds  of  AppeaL 

14.  An  examination  of  a  pauper  stated 
a  settlement  by  apprenticeship.  The 
notice  of  the  grounds  of  appeal 
stated  that  the  pauper  did  not  ac- 
quire a  settlement-  by  apprentice- 
ship, because  the  premium  was 
paid  by  the  parish  officers,  and  the 
regulations  of  the  statute  for  bind- 
ing parish  apprentices  were  not 
observed: — Held^  that  the  execu- 
tion of  the  indenture  of  apprentice- 
ship was  admitted. 

Semble,  the  notice  of  the  grounds 
of  appeal  was  altogether  bad  for 
generality.  Reg.  v.  Inhabitants  of 
St.  John^  Margate.  653 

POSTEA. 

See  Amendment,  2. 

POWER  OF  APPOINTMENT. 

See  Estate,  2 — Pleading,  1. 

A  power  to  demise  lands,  or  any 
part  of  them,  is  not  well  executed 
by  a  demise  of  part,  with  liberty 
of  shooting  over  the  whole. 

Where  it  is  necessary  to  a  plea 
of  justification,  under  a  leaae  from 
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tenant  for  life,  that  he  should  be 
still  living,  the  defendant  must 
aver  the  continuance  of  the  life, 
otherwise  the  plea  is  bad  on  general 
demurrer.     Dayrell  v.  Hoare,  114 

PRACTICE. 

See  Amendment  -—  Certiorari  — 
Costs— Habeas  Corpus — Inspec- 
tion OF  Documents — New  Trial 
—  Process — Prohibition,  1 — Si- 
militer. 

What  pleas  allowed  in  action  for 
calls.     See  Railway,  2. 

PREBENDARY. 
See  Dean  and  Chapter. 

PREROGATIVE. 

See  Copyhold,  4. 

PRESENTATION. 
See  Dean  and  Chapter — Election. 

PRINCIPAL  AND  AGENT. 

See  Frauds,  Statute  of,2 — Master 
and  Servant. 

PRIVILEGED  COMMUNICA- 
TION. 

See  Defamation. 

PROCESS. 

See  Prohibition,  2. 

By  the  Hull  Court  of  Requests'  Act, 
a  summons  for  a  debt  may  be 
served  by  leaving  it,  at  the  dwelling- 
house  of  the  debtor,  with  his  ser- 
vant or  other  person  belonging  ia 
him,  and,  if  he  does  not  appear,  the 
creditor  may  proceed  ex  parte  to 
judgment  and  execution. 

A  summons  was  left  with  his 
wife  at  the  house  where  the  debtor, 
who  was  a  seafaring  man,and  absent 
on  a  voyage  to  the  East  Indies, 
had  lived  before  his  departure  from 


England,  and  where  the  wife  still 
lived. 

Held,  that  the  summons  bad  been 
duly  served  and  that  the  creditor 
might  proceed  to  execution.  Cu/- 
verson  v.  Melton,  445 

PROFERT. 

See  Pleading,  8. 

PROHIBITION, 

To  Ecclesiastical  Courts  where  Irre- 
gularity  of  Practice  only ;  Subtrac- 
tion of  Church  Rate, 

1 .  It  is  no  ground  for  prohibition  to 
the  ecclesiastical  court,  that  depo- 
sitions have  been  improperly  taken 
with  reference  to  10  Geo,  4,  c.  53, 
s.  9,  for  this  is  matter  of  irregu- 
larity in  practice  only. 

A  cause  for  subtraction  of  church 
rates  is  within  the  exceptive  part  of 
2$  Hen,  8,  c.  9,  and  may  be  re- 
ferred bv  letters  of  request  to  the 
Court  of  Arches,  and  the  defendant 
be  cited  out  of  his  diocete.  Jolly 
v.  Baines,  224 

See  also  Churchwardens. 

Significavit  -De  Contumace  Capiendo 
—Appeal  —  Subtraction  of  Church 
Rate. 

2.  The  return  to  a  habeas  corpus  set 
out  a  writ  de  contumace  capiendo, 
reciting  the  significavit  of  "  HJ  J, 
&c.  Official  Principal,  &c."  wfcich 
stated  that  the  defendant,  **  IV.  B, 
of  the  Market  Place  in  the  borough 

"of  L.,  a  parishioner  and  inhabitant 
of  the  parish  of  St.  M.,  in  the  said 
borough  of  L.,  in  the  county  of  L., 
had  been  duly  pronounced  guilty 
of  contumacy,  &c.  in  not  obeying 
the  lawful  commands  to  pay  to  &c., 
the  churchwardens  of  the  said  pa- 
rish of  St.  M.,  the  sum  of  2/.  5«., 
rated  and  assessed  upon  him  8cc.i 
pursuant  to  a  monition  duly  issued 
under  the  seal  of  the  said  Arches 
Court,  and  duly  and  personally 
served  on  him  the  said  W,  B.  &c., 
.3  e2 
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ctmtheaMH.J.,  by  not  payiog 
&C.,  pursuant  to  the  said  monition, 
in  a  certain  cause  or  business  of 
anbtraction  of  church  rate,  de- 
pending &c.»  and  the  proceedings 
wherein  were  carried  on  in  pain  of 
the  contumacy  of  the  said  (F.  B., 
duly  cited  to  appear  in  the  said 
cause  &c.,  with  tne  usual  intima- 
tion, but  in  nowise  appearing,  nor 
would  he  submit  to  the  ecclesias- 
tical jurisdiction: — HeU,  I.  That 
the  significavit,  that  the  defendant 
was  contumacious,  was  properiy  is- 
sued by  the  OffidalPrincipal  of  the 
Arches.  2.  That  although  the  de- 
fendant had  not  appeared  in  the  ec- 
desiastical  court,  tnis  Court  would 
not  discharge  him  on  habeas  cor- 
pus, for,  if  it  was  the  practice  of 
the  ecdesastical  court  to  give  judg- 
ment against  an  absent  party,  there 
was  nothing  to  shew  such  practice 
was  illegal :  and,  if  the  practice  was 
not  so,  the  remedy  of  the  party 
was  by  appeal.  3,  That  it  suffi- 
ciently appeared  on  the  return  that 
the  suit  was  to  enforce  the  pay- 
ment of  a  church  rate ;  and  there- 
fore that  it  was  within  the  jurisdic- 
tion of  the  spiritual  court.  4.  That 
the  subject-matter  of  the  suit  ap- 
pearing to  be  prim4  facie  within 
the  jurisdiction  of  the  spiritual 
court,  this  Court  would  not  pre- 
sume the  existence  of  any  facts 
which  might  either  deprive  the 
spiritual  court  of  jurisaiction,  or 
afford  a  defence  to  the  party.  5. 
Quctrty  whether  the  defendant  was 
correctly  described  according  to 
5%  Geo.  3,  c.  127,  sched.  (B),  but 
held  that  the  misdescription  could 
not  be  taken  advantage  of  upon 
motion  to  discharge  the  defendant, 
on  a  return  setting  out  the  writ, 
and  on  affidavit  verifying  a  copy  of 
'the  writ,  as  the  proper  course  would 
have  been  to  move  to  set  aside  the 
writ  itself  for  irregularity.  6. 
That  an  indorsement  on  the  writ 
that  it  had  been  delivered  of  record 


to  the  iheriffof  L.  tefore  our  bdy 
the  queen  &c.  was  guffident  within 
the  statute  5  Eksu  c  23,  ■•  2.  Rtg. 
V.  BotMt.  S62 


PROPRIETORS. 

A  local  drainage  act  directed  that 
the  commissioners  should  be  elected 
by  the  proprietors  of  the  lands  with- 
in the  parish : — Qiurre,  whether,  by 
the  term  **  proprietors**  was  meant 
those  who  had  the  actual  control 
of  the  lands,  or  the  strict  owners 
in  fee.    Reg.  v,  Kelk.  185 

PROXY. 
See  Stamp,  1. 

PUBLICAN. 

Sale  of  liquors  under  20«.  at  one  time. 
See  Spirituous  Liquors. 

PUBLICATION. 
Proof  of.    See  Evidence,  10. 

PUTATIVE  FATHER. 
Sec  Bastardy. 

QUARE  IMPEDIT. 
See  Deav  and  Chapter. 

QUARTER  SESSIONS. 
See  Poor — Bastardy. 

QUEEN. 
Mandamus  to.    See  Copyhold,  3. 

QUEEN'S  BENCH. 

Jurisdiction  of.  See  Magistrates,  1. 
— Peace,  Articles  of — ^Prohibi- 
tion. 

QUIET  ENJOYMENT. 
Covenant.    SeeEviDSNCB    5. 
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QUO  WARRANTO. 
Quo  warranto,  or  mandamus.    See 

BoROUOH,  1. 

Jffidavit  on  Rule  for. 

A  statement  in  an  affidavit  for  a  quo 
warranto  information  against  a 
town  councillor,  that  the  defendant 
had  taken  on  himself  the  office, 
and  had  been  seen  acting  as  a 
councillor  at  two  meetings  of  the 
town  council,  is  sufficient.  Reg. 
V.  Quayle  442 

RAILWAY. 

Rule  for  shareholder  to  inspect  rail- 
way books.  See  Inspection  of 
Documents. 

Railway  sleepers,  whether  goods, 
wares  or  merchandise.  See  Goods, 
Wares  and  Merchandise. 

Mandamus  to  compel  Completion  of  Line. 

1 .  Where  the  Court  had  made  a  rule 
absolute  for  a  mandamus  to  a  rail- 
way company  to  proceed  to  com- 
plete their  line  according  to  their 
act  of  parliament,  on  affidavits  by 
which  it  appeared  that  the  Com- 
pany had  no  intention  to  proceed 
with  their  works,  and  the  writ, 
which  issued  in  consequence  recited 
that  the  Company  had  purchased 
lands  from  L.  to  C.,  but  had  made 
no  provision  for  executing  the  line 
from  C.  to  Y. ;  and  that  C.  S,  was 
the  owner  of  land  between  C.  and 
Y.  through  which  the  line  in  the 
plan  of  the  Company  passed,  and 
that  he  had  required  the  Company 
to  set  out  the  line  and  to  proceed 
to  complete  the  railway  from  C. 
to  Y.,  but  the  Company  refused  to 
purchase  the  lands  necessary  Sec. 
or  to  set  out  and  complete  the  said 
line,  and  thereupon  commanded  the 
Company  to  complete  the  railway 
&c. :  Heldy  that  the  writ  was  ill, 
as  it  contained  no  averment  that 
the  Company  had  given  up  their 
design,  or  that  they  were  not  efiect- 
ing  It  with  all  convenient  speed. 


and  the  Court  could  make  no  in- 
ference to  that  effect.  Reg.  v. 
Eastern  Counties  Railway  Company. 

46 

In  an  Action  for  Callst  what  Pleas 
allowed. 
2.  By  a  railway  act  a  company  were 
allowed,  in  debt  for  calls,  to  declare 
generally  that  the  defendant,  being 
the  proprietor  of  a  share,  was  in- 
debted to  the  company  in  such  a 
sum  as  the  calls  should  amount  to, 
whereby  an  action  had  accrued, 
without  setting  forth  the  special 
matter;  and  it  was  also  provided 
that  at  the  trial  of  such  an  action 
it  should  only  be  necessary  to  prove 
that  the  defendant,  at  the  time  of 
making  such  calls,  was  the  pro- 
prietor of  a  share,  and  that  such 
calls  were  in  fact  made,  and  that 
such  notice  was  given  as  directed 
by  the  act,  without  proving  the 
appointment  of  the  directors  who 
made  such  calls,  or  any  other  matter 
whatsoever. 

The  Court  in  their  discretion 
under  the  statute  of  Anne^  out  of 
the  following  pleas  in  several  cases, 
allowed  the  first  three  only. 

1.  Nunquam  indebitatus. 

2.  That  defendant  was  not  a 
proprietor. 

3.  That  the  shares  were  forfeited. 

4.  That  at  the  meetings  at  which 
the  calls  were  made  there  was  not 
present  a  competent  number  of 
directors  who  had  paid  up  previous 
calls. 

5.  That  no  notice  had  been  given 
of  the  calls  (as  required  by  the 
act). 

6.  That  no  time  or  place  for 
payment  of  the  calls  had  been  ap- 
pointed (as  required  by  the  act.) 

7.  That  the  calls  were  not  made 
for  the  purposes  of  the  under- 
taking. 

8.  That  the  calls  were  i|ot  made 
upon  all  the  shareholders  (as  re- 
quired by  the  act). 

9.  Tbiii  the  qalla  were  not  made 
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by  competent  persons.  South- 
Eastern  Railway  Company  y.  Heb' 
biewhite.  246 

RECTOR. 

Right  to  preside  in  yestry.  See  Ves- 
try, 8. 

REGULA  GENERALIS. 

See  Ejectment. 

REMAINDER. 
See  Estate,  2 — Waste. 

RENT. 

Apportionment  of.   See  Agreement. 

Distress  for.     See  Appraisement — 

Case — Landlord  and  Tenant. 

RENT-CHARGE. 

Debt  for  pajrment  of.     See  Limita- 
TioNSf  Statutes  of^  1. 


•  •  1 


REPAIR. 


Mandamus  to  repair.  See  Manda- 
KU8|  1.      ' 

REPEAL  OF  STATUTE. 

See    Appraisement  —  Highway  — 

Stamp. 

REPLEVIN. 

See  Amendment,  1. 

.I'll 

REQUESTS/COURT  OF. 

Execution,  service  of  process.  See 
Process.  '   ' 

RESTITUTION. 

Jurisdiction  of  Magistrates  to  cause 
Jtestitution  4o  ^  made. 

Where  the  judges  of  assize,  on  an 
appeal  against  the  decision  of  jus- 
tices ufkler  11  Geo.  Z,  c.  19,  s.  16, 
ordering  the  possession  of  premises 
to  be  given  directed  "  restitution 
to  be  made,**  following  the  words 
of  the  act,  and  the  convicting  jus- 


tices who  gave  possession  refused 
to  cause  restitution  to  be  made,  on 
the  ground  of  want  of  jurisdiction, 
the  Court  refused  to  order  them  so 
to  do  by  mandamus. 

Quare,  whether  the  order  of  the 
judges  of  assize  is  not  a  sufficient 
authority  for  the  sheriff  to  act 
upon.     Reg.  v.  Traill,  325 

RIENS  IN  ARRERE. 
See  Pleading,  4. 

RIVER. 

Dredging  in  navigable  river  illegally. 
See  Oyster  Spat. 


ROAD. 

See  Highway. 

As  to  Mandamus   to  repair. 
Mandamus,  1. 


See 


ROYAL  MANOR. 

See  Copyhold,  S. 

RULE. 

Having  effect  of  judgment.  See  Ar- 
bitration, 1 — Attorney. 

RULE,  GENERAL. 
General  Rule.     See  Ejectment. 

SALE. 
See  Frauds,  Statute  op — Lien. 

SCIRE  FACIAS. 
See  Banking  Company. 

SEAS. 

Jurisdiction  of  magistrates  to  convict 
for  offences  on  high  seas.  See 
Conviction. 

SEISIN. 
See  Copyholds. 
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SERVICE. 

See  Certiorari — Process. 

SESSIONS. 

See  Bastardy — Poor — Peace,  Ar- 
ticles OF  THE. 

SHELLEY'S  CASE. 

Rule  in.     See  Estate,  2. 

SHERIFF. 

See  Execution — False  Return 

Restitution. 

SHEW  OF  HANDS. 

See  Vestry. 

SHOOTING. 

Privilege  of.  See  Power  op  Ap- 
pointment. 

SIGNATURE. 

Overseers  signiDg  burgess  list.  See 
Burgess  List. 

SIGNIFICAVIT. 

See  Prohibition,  2. 

SIMILITER. 

Want  of  Date  to. 

The  common  similiter,  whether  add- 
ed by  a  party  for  himself  or  his 
adversary,  is  not  a  pleading  within 
Reg.  Gen.  H.T.  4  fVilL  4,  r.  1,  so 
as  to  require  to  be  dated.  Edden 
V.  Ward.  155 

SLANDER. 
See  Defamation. 

SMUGGLING. 
See  Habeas  Corpus. 

SPECIALTY. 
Debt  on.  See  Limitations,  Statutes 

OF,  1. 


SPIRITUOUS  LIQUORS. 

Illegality. 

The  24  Geo.  2,  c.  40,  s.  12,  which 
enacts  that  no  action  shall  be  main- 
tained for  any  sum  or  debt  on  ac- 
count of  any  spirituous  liquors, 
<*  unless  such  debt  shall  have  really 
been  and  bon4  Bde  contracted  at 
one  time,  to  the  amount  of  20«.  or 
upwards,"  applies  not  only  to  li- 
quors sold  for  the  personal  con- 
sumption of  the  purchaser,  but  to 
liquors  sold  to  a  publican  to  sell 
again. 
A  plea,  to  a  declaration  for  goods 
sold  and  delivered,  stated  that  the 
sum  was  claimed  for  spirituous  li- 
quors supplied  by  plaintiff  to  de- 
fendant, and  that  no  part  of  the 
sum  or  demand  was  bond  fide  con- 
tracted by  defendant  at  any  one 
time  to  the  amount  of  20«.  or  up- 
wards. 

On  demurrer  to  the  replication 
it  was  objected  that,  consistently 
with  the  plea,  the  sale  in  each  case 
might  have  been  of  a  quantity  ex- 
ceeding in  value  20«.,  but  reauced 
by  prompt  payment  to  a  sum  be- 
low it. 

Held,  that  the  plea  sufficiently 
imported  that  the  amount  in  value 
of  each  sale  was  less  than  20s. 
Hughes  V.  Done.  708 

SPORTING. 
Privilege  of.  See  Power  op  Appoint- 


ment. 


STAMP. 


Stamp  on  rules  for  government  of 
trust  school.     See  Pleading,  2. 

1.  Where,  under  a  local  act,  a  proxy 
to  vote  may  be  appointed  by  writ- 
ing, the  writing  must  be  stamped. 
Reg.y.Kelk.  185 

2.  A  deed,  conveying  certain  lands 
in  trust,  and  also  containing  a  de- 
claration of  a  similar  trust  with 
respect  to  government  stock,  is 
not  to  be  considered  two  deeds 
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under  the  Stamp  Act  (55  Oeo.  d, 
c.  184),  and  one  stamp  is  sufficient. 
Doe  d.  Hartwright  v.  Feredaj/,  287 
3.  The  defendant  put  his  name  as 
acceptor  upon  a  blank  bill  stamp 
before  the  passing  of  the  3  &  4 
WUL  4»  c.  97,  by  which  new  stamps 
were  substituted  for  those  previ- 
ously in  use.  After  the  day  ap- 
pointed for  that  act  to  come  into 
operation,  the  other  particulars  re- 
quisite to  constitute  the  paper  a 
bill  of  exchange  were  added: — 
Held,  that  it  was  not  a  perfect  bill 
at  the  time  the  acceptance  was 
written  upon  it,  and  therefore  that 
the  old  stamp  was  insufficient. 
Abrakami  ▼•  Skinner.  358 

STATUTE. 

Effect  of  repealed  statute  as  to  stamp 
on  bill  of  exchange  accepted  in 
blank,  but  not  drawn.  See  Stamp, 


3. 


SURPRISE. 
See  New  Trial,  1. 


TENDER. 

Of  deed  for  execution.  See  Elec- 
tion. 

Of  rent.  See  Landlord  and  Te- 
nant, 2. 

TERM,  OUTSTANDING. 

See  Estate,  1  —New  Trial,  2. 

TESTATUM  WRIT. 

Judgment  in  March,  1840,  in  an  ac- 
tion, venue  Yorkshire.  A  fi.  fa. 
was  issued  into  that  county,  under 
which  a  part  of  the  debt  was  levied. 
6th  July  a  ca.  sa.  was  issued  into 
Middlesex,  reciting  only  the  fi.  fa. 
and  the  return  of  it.  31st  August 
a  like  ca.  sa.  was  issued  into  York- 
shire, under  which  the  defendant 
was  arrested,  but  discharged  on 
the  ground  of  privilege.  After- 
ward, on  the  7th  January,  1841, 


he  was  arrested  on  the  Middlesex 
writi 

Held,  Ist,  that  the  Middlesex 
writ  was  irregular,  as  it  did  not 
contain  a  testatum  clause  of  a  writ 
mto  Yorkshire;  and  «ndly,  that 
the  Court  would  not  amend  it,  by 
inserting  a  testatum  clause,  the  de- 
fendant having  been  actually  ar- 
rested before  any  Yorkshire  ca.  sa. 
issued,  and  the  application  for 
amendment  beins  very  late,  the 
rule  for  the  discharge  of  the  de- 
fendant having  been  obtained  13th 
January,  and  the  cross  rule  for 
amendment  only  on  Saturday  the 
30th  January,  the  day  before  the 
rule  came  on  for  argument.  Tow- 
er$  V.  Newton.  625 

TIMBER. 
See  Land  Tax. 

TIME. 

Computation  of.  See  Excise — ^Poor, 
11 — Warrant  of  Attorney. 

TOWN  COUNCILLOR. 
See  Borough,  1. 

TRESPASS. 

Mandamus  or  Trespass.  See  Dean 
AND  Chapter  —  Landlord  and 
Tenant,  2 — Pleading,  2. 

TROVER. 

See  New  Trl^l,  1 — Pleading,  3. 

TRUST  DEED. 
See  Stamp,  2. 

TURNPIKE  ROAD. 

See  Highway. 

Mandamus  to  repair.  See  Manda- 
mus, 1. 

UNION. 
See  Parish  Paopsrtt,  1 — P00B9  1. 
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VARIANCE. 

See  Amendment,  1. 

In  assumpsit  against  a  tenant  for  not 
repairing,  the  declaration  stated  an 
agreement  on  the  part  of  the  plain- 
tiff to  let  on  a  certain  day,  and  to 
put  the  premises  in  repair  within 
twelve  months,  and  on  the  part  of 
the  defendant  to  keep  them  in  re- 
pair subsequently.  Averment :  that 
the  plaintiff  did  repair  within  twelve 
months  and  did  demise,  and  that 
the  defendant  occupied  but  did  not 
keep  in  repair.  Pleas:  I.  Non  as- 
sumpsit. 2.  That  defendant  did 
not  become  tenant  on  the  terms 
stated.  It  appeared  that  the  agree- 
ment, in  addition  to  the  terms  stated 
in  the  declaration,  stated  also  that 
the  plaintiff  was  to  keep  the  pre- 
mises insured,  and  to  rebuild  in 
case  of  fire. 

Held,  that  the  variance  between 
the  declaration  and  the  agreement 
was  ground  of  nonsuit.  Beech  v. 
fThite.  399 

VERDICT. 

See  Amendment,  2, 

Defects  not  cured  by.  See  Defa- 
mation, 2 — Landlord  and  Te- 
nant, 2. 

VESTRY. 

Power  of  churchwardens  alone  to 
make  church  rate.  See  Church- 
wardens. 

1 .  Nomination  of  inspectors  of  votes, 
preliminary  to  the  election  of  ves- 
trymen, under  1  &  2  Will.  4,  c.  60, 
s.  14. 

Quare,  if  on  such  nomination  a 
shew  of  hands  is  taken  and  the  re- 
sult disputed,  is  the  question  to  be 
determined  by  a  division  of  those 
present,  or  by  a  general  poll. 

At  all  events  the  decision  of  the 
returning  oflicer  as  to  the  result  of 
the  shew  of  hands  is  not  conclu- 
sive, if  it  appear  to  have  been  in- 

VOL.  IV. 


fluenced  by  partiality.    Reg.  v.  SL 
Pancras,  Vestrymen  of.  QQ 

2.  By  a  local  act  the  inhabitants  of 
each  district  in  the  parish,  in  vestry 
assembled,  were  to  nominate  a  cer- 
tain number  of  persons  to  be  re- 
turned to  justices  at  petty  session, 
who  were  to  select  therefrom  a 
certain  number  to  be  overseers. 

At  a  vestry  meeting  for  the  above 
purpose,  there  was  a  contest  as  to 
the  persons  to  be  nominated,  and 
after  a  shew  of  hands  a  poll  was 
demanded : — Held,  that  the  nomi- 
nation was  not  necessarily  to  be 
confined  to  the  persons  present  at 
the  meeting,  but  that  a  poll  might 
be  lawfully  had  on  a  future  day,  so 
that  other  persons  entitled  to  vote 
might  take  part  in  the  nomination. 
Reg.  V.  Hedger.  61 

S.  The  rector  of  a  parish  has  the  right 
to  preside  at  a  vestry  held  for  the 
election  of  churchwardens,  and  also, 
as  president  of  such  meeting,  to 
grant  a  poll,  if  demanded,  and  to 
fix  the  time  and  place  of  taking  it. 
Reg.  V.  Rev.  Dr.  D'Oj^ly.  52 

VETO. 

See  Election. 

VIEW. 
See  Highway,  2. 

VISITOR. 

See  Election. 

WAIVER. 

Of  right  to  bring  error.    See  Error. 

Of  forfeiture.     See  Estate,  1. 

Of  residue  of  debt  by  acceptance  of 

5 art,  levied  under  fi.  fa.   See  False 
lETURN. 

Of  defect  in  writ  of  habeas  corpus. 
See  Habeas  Corpus. 

Of  right  to  see  warrant  of  commit- 
ment.    See  Constable. 

Of  right  to  have  witnesses  reheard  by 
umpire.    See  Arbitration,  2. 
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WARES. 

Goods,  wares  and  merchandise,  whe- 
ther railway  sleepers  are.  See 
Goods,  Wa&es  and  Merchandise. 

WARRANT  OF  APPREHEN- 
SIGN. 

To  secure  attendance  of  witness. 
See  Evidence,  1. 

Warrant  of  commitment.  See  Con- 
stable. 

WARRANT  OF  ATTORNEY. 

Time  for  FiUng,   iDhere  executed  by 
Bankrupt, 

Under  3  Geo.  4,  c.  39,  which  makes 
void,  as  against  the  assignees  of  a 
bankrupt,  any  warrant  of  attorney 
executed  by  him,  unless  filed 
*'  within  twenty-one  days  after  ex- 
ecution," the  days  are  to  be  reck- 


oned exclusively  of  the  day  of  ex* 
ecution,  and  a  warrant,  therelbre, 
executed  on  the  9th  is  duly  filed 
on  the  30th  of  the  month.  IVUK^mM 
▼.  Burgea.  443 

WASTE. 

Interett  necessary  to  support  Action  for 

fVaste. 

Devise  to  A.  and  his  wife  to  hold  for 
their  joint  lives,  and  to  the  survivor 
for  his  or  her  life.  The  husband 
during  the  joint  lives  assigned,  and 
the  assignee  committed  waste: — 
Held^  that  the  wife  (who  sunrived) 
could  not  maintain  case  for  waste, 
she  having  only  a  contingent  re- 
mainder at  the  time  of  the  waste 
done.     Bacon  v.  Sndtk,  651 


WITNESS. 
See  Evidence,  1,  2. 
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